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April 14, 2022

HOUSE OF REPRESENTATIVES

REPORT OF COMMITTEE

The Majority of the Committee on Ways and Means to

which was referred SB 435-FN,

AN ACT relative to the net operating loss carryover

under the business profits tax. Having considered the

same, report the same with the recommendation that

the bill OUGHT TO PASS.

Rep. Timothy Lang

FOR THE MAJORITY OF THE COMMITTEE
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MAJORITY
COMMITTEE REPORT

STATEMENT OF INTENT

This bill modifies the net operating loss deduction (NOLD) under the business profits tax (BPT). It
changes the NOLD from being apportioned twice (double apportionment) to a single apportionment
in the year the NOLD is generated. The bill eliminates the outdated reference to the Internal
Revenue Code (IRC) in effect on December 31, 1996 so the IRC aligns with the BPT statute (the BPT
statute contains the IRC in effect on December 31, 2018). The change in removing the IRC date
would cap the utilization of NOLDs to 80% of taxable income as a result; it would also cap the BPT
taxable income to 80%. This bill cleans up the state tax code changing a reference from a 1996 tax
code reference to a 2018 updated tax code reference and fixes an issue called double apportionment
where businesses are being disadvantaged for being multi-state entities. The Business and Industry
Association supports this position.
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Ways and Means
SB 435-FN, relative to the net operating loss carryover under the business profits tax. MAJORITY:
OUGHT TO PASS. MINORITY: INEXPEDIENT TO LEGISLATE.
Rep. Timothy Lang for the Majority of Ways and Means. This bill modifies the net operating loss
deduction (NOLD) under the business profits tax (BPT). It changes the NOLD from being
apportioned twice (double apportionment) to a single apportionment in the year the NOLD is
generated. The bill eliminates the outdated reference to the Internal Revenue Code (IRC) in effect
on December 31, 1996 so the IRC aligns with the BPT statute (the BPT statute contains the IRC in
effect on December 31, 2018). The change in removing the IRC date would cap the utilization of
NOLDs to 80% of taxable income as a result; it would also cap the BPT taxable income to 80%. This
bill cleans up the state tax code changing a reference from a 1996 tax code reference to a 2018
updated tax code reference and fixes an issue called double apportionment where businesses are
being disadvantaged for being multi-state entities. The Business and Industry Association supports
this position. Vote 21-1.
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April 14, 2022

HOUSE OF REPRESENTATIVES

REPORT OF COMMITTEE

The Minority of the Committee on Ways and Means to

which was referred SB 435-FN,

AN ACT relative to the net operating loss carryover

under the business profits tax. Having considered the

same, and being unable to agree with the Majority,

report with the following resolution: RESOLVED, that it

is INEXPEDIENT TO LEGISLATE.

Rep. Thomas Schamberg

FOR THE MINORITY OF THE COMMITTEE
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MINORITY
COMMITTEE REPORT

STATEMENT OF INTENT

The minority believes that the effect and potential impact of passage of this bill upon New
Hampshire's approximately 70,000 small businesses and their owners that employ over 300,000
employees, creates a financial disadvantage that can further affect small business survival in New
Hampshire communities. All NH tax policy should be fair and on a level playing field. The net
operating loss deduction (NOLD), that exists at 100% under the current law, is good for the small
business owner who can fully recover their losses, especially from the past two years of COVID-19
restrictions, before reporting any taxable income. This bill would cap the usage of this NOLD
annually at 80% of taxable income and cause a negative effect on small businesses' thin margin of
profitability. While this bill has a part that fixes the double apportionment problem which the
minority can accept as a fix for big businesses, the small businesses that do not apportion income
gain receive no benefit from the apportionment fix section. The minority stressed to the Ways and
Means Committee that without data from the state's change to market based sourcing and the new
single sales factor that begins for year 2022, NH should not be enacting tax changes in a vacuum.
The minority proposed that a temporary solution to protect New Hampshire's small businesses
would be to decouple from the federal 80% cap of the NOLD or adopt both the 80% cap plus an
indefinite carry forward period to protect NH small businesses until data can be analyzed and
compared by the DRA in years 2025 thru 2026.
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Ways and Means
SB 435-FN, relative to the net operating loss carryover under the business profits tax.
INEXPEDIENT TO LEGISLATE.
Rep. Thomas Schamberg for the Minority of Ways and Means. The minority believes that the effect
and potential impact of passage of this bill upon New Hampshire's approximately 70,000 small
businesses and their owners that employ over 300,000 employees, creates a financial disadvantage
that can further affect small business survival in New Hampshire communities. All NH tax policy
should be fair and on a level playing field. The net operating loss deduction (NOLD), that exists at
100% under the current law, is good for the small business owner who can fully recover their losses,
especially from the past two years of COVID-19 restrictions, before reporting any taxable income.
This bill would cap the usage of this NOLD annually at 80% of taxable income and cause a negative
effect on small businesses' thin margin of profitability. While this bill has a part that fixes the
double apportionment problem which the minority can accept as a fix for big businesses, the small
businesses that do not apportion income gain receive no benefit from the apportionment fix section.
The minority stressed to the Ways and Means Committee that without data from the state's change
to market based sourcing and the new single sales factor that begins for year 2022, NH should not be
enacting tax changes in a vacuum. The minority proposed that a temporary solution to protect New
Hampshire's small businesses would be to decouple from the federal 80% cap of the NOLD or adopt
both the 80% cap plus an indefinite carry forward period to protect NH small businesses until data
can be analyzed and compared by the DRA in years 2025 thru 2026.
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SB 435 AS AMENDED BY THE SENATE
As requested by the House Ways and Means Committee with respect to my testimony on April 5, 2022, below are examples of how New Hampshire's
Net Operating Loss Deduction (NOLD) operates under existing law (that is, determined under section 172 of the IRC in effect on December 31, 1996)
and how it would operate if the IRC reference date is linked to the IRC in effect as of December 31, 2018. The Tax Cuts and Jobs Act of 2017 (TCJA)
imposed a new cap on the usage of an NOLD to 80% of taxable income computed without regard to the NOLD. Previously there was no cap.
Concurrently, TCJA changed the federal NOL carryover period from 20 years to indefinitely to help alleviate the possible loss of NOLs due to the
new cap in place. As the bill stands, New Hampshire would not only be keeping its restrictive 10 year NOL carryforward period, it would now be
capping the utilization of those NOLs to 80% of taxable income, making it more likely that some of those NOLs expire unused.
Note: while SB 435 "fixes"  the double apportionment problem, it also introduces a cap on the utilization of NOLs and thus New Hampshire
businesses that DO NOT APPORTION income gain no benefit from the apportionment fix and only receive the negative effect of the new NOL cap.

Example: Restaurant X based in Concord, NH does not apportion its income since it only does business in New Hampshire. The COVID-19 
pandemic hit the hospitality industry particularly hard during 2020 and 2021. As a result, Restaurant X incurred an NOL of $150,000 in both 
2020 and 2021. In 2022 Restaurant X fully recovers from the downturn and returns to normal profit of $100,000 annually for 2022-2025.

Example 1 under existing NH tax law (no cap on utilization of NOL carryover deduction)

Year 2020 2021

Total NOL 
Carryforward at 
the end of 2021 2022 2023 2024 2025

BPT Taxable Profit/(Loss) before NOLD (150,000)$  (150,000)$  (300,000)$            100,000$    100,000$    100,000$    100,000$  
Less NOLD (no cap) -$            -$            -$                      (100,000)$  (100,000)$  (100,000)$  -$           
BPT Taxable Profit/(Loss) after NOLD (150,000)$  (150,000)$  (300,000)$            -$            -$            -$            100,000$  

Example 2 under SB 435 (80% of taxable income cap on utilization of NOL carryover deduction)

Year 2020 2021

Total NOL 
Carryforward at 
the end of 2021 2022 2023 2024 2025

BPT Taxable Profit/(Loss) before NOLD (150,000)$  (150,000)$  (300,000)$            100,000$    100,000$    100,000$    100,000$  
Less NOLD (lesser of NOL carryover or 80% of taxable 
income before NOLD) -$            -$            -$                      (80,000)$     (80,000)$     (80,000)$     (60,000)$   
BPT Taxable Profit/(Loss) after NOLD (150,000)$  (150,000)$  (300,000)$            20,000$      20,000$      20,000$      40,000$    

Question: How do we explain to restaurant owner that SB 435 is good for them where under existing law they can fully recover/utilize their NOLs
before reporting any taxable income (example 1), whereas in example 2 utilization of their NOLs would be capped annually at 80% of taxable income
and so we are now making them report taxable income and pay BPT in every year?

Preferred solution: Decouple from federal 80% cap. Alternative solution: Adopt both the federal 80% cap AND federal indefinite carryforward period.

ju@ghnh.com 603-209-6911 Prepared by Jim Usseglio, CPA 4/7/2022
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