
Original: House Clerk
Cc: Committee Bill File

REGULAR CALENDAR

February 22, 2022

HOUSE OF REPRESENTATIVES

REPORT OF COMMITTEE

The Majority of the Committee on Judiciary to which

was referred HB 1073,

AN ACT repealing the right-to-know exemption for

attorney-client work product. Having considered the

same, report the same with the following amendment,

and the recommendation that the bill OUGHT TO PASS

WITH AMENDMENT.

Rep. Kurt Wuelper

FOR THE MAJORITY OF THE COMMITTEE



Original: House Clerk
Cc: Committee Bill File

MAJORITY
COMMITTEE REPORT

STATEMENT OF INTENT

This bill as amended clarifies the right-to-know exemption for the attorney client privilege or the
attorney work product doctrine in RSA 91-A by adding the phrase “consistent with the public's right-
to-know.” The majority recognizes these privileges are very important for public bodies’ ability to
function effectively, but also sees an inherent conflict between those privileges and the constitutional
promise of transparency embodied in the public's right-to-know. We believe the addition of this
phrase will provide guidance to the courts by establishing both the privilege and the conflict in the
law.

Committee: Judiciary

Bill Number: HB 1073

Title: repealing the right-to-know exemption for
attorney-client work product.

Date: February 22, 2022

Consent Calendar: REGULAR

Recommendation: OUGHT TO PASS WITH AMENDMENT
2022-0689h

Vote 14-5.

Rep. Kurt Wuelper
FOR THE MAJORITY



Original: House Clerk
Cc: Committee Bill File

Judiciary
HB 1073, repealing the right-to-know exemption for attorney-client work product. MAJORITY:
OUGHT TO PASS WITH AMENDMENT. MINORITY: INEXPEDIENT TO LEGISLATE.
Rep. Kurt Wuelper for theMajority of Judiciary. This bill as amended clarifies the right-to-know
exemption for the attorney client privilege or the attorney work product doctrine in RSA 91-A by
adding the phrase “consistent with the public's right-to-know.” The majority recognizes these
privileges are very important for public bodies’ ability to function effectively, but also sees an
inherent conflict between those privileges and the constitutional promise of transparency embodied
in the public's right-to-know. We believe the addition of this phrase will provide guidance to the
courts by establishing both the privilege and the conflict in the law. Vote 14-5.

REGULAR CALENDAR



Original: House Clerk
Cc: Committee Bill File

REGULAR CALENDAR

February 22, 2022

HOUSE OF REPRESENTATIVES

REPORT OF COMMITTEE

The Minority of the Committee on Judiciary to which

was referred HB 1073,

AN ACT repealing the right-to-know exemption for

attorney-client work product. Having considered the

same, and being unable to agree with the Majority,

report with the following resolution: RESOLVED, that it

is INEXPEDIENT TO LEGISLATE.

Rep. Rebecca McBeath

FOR THE MINORITY OF THE COMMITTEE



Original: House Clerk
Cc: Committee Bill File

MINORITY
COMMITTEE REPORT

STATEMENT OF INTENT

The minority of the committee believes that repealing or diminishing of attorney-client privilege and
attorney communication ethical standards for any group of clients is inconsistent with national best
practice principles and against the public good. Attorney-client confidentiality is the basis of the
trust that is the hallmark of the client-lawyer relationship and encourages the client to seek legal
assistance and to communicate fully and frankly with an attorney. Whether as a private citizen or
member of a public body, it is the individual that seeks a relationship and advice from legal counsel.
The disclosure of client information is extreme and irrevocable and can bring unintended harm. The
minority supports the retention of the current statutory language regarding access to governmental
records, adopted in 2021, and further, believes that the addition of the ambiguous language
contained in this amended bill will result in encouraging law suits, costly to municipal governments,
to determine its proper application.

Committee: Judiciary

Bill Number: HB 1073

Title: repealing the right-to-know exemption for
attorney-client work product.

Date: February 22, 2022

Consent Calendar: REGULAR

Recommendation: INEXPEDIENT TO LEGISLATE

Rep. Rebecca McBeath
FOR THE MINORITY



Original: House Clerk
Cc: Committee Bill File

Judiciary
HB 1073, repealing the right-to-know exemption for attorney-client work product. INEXPEDIENT
TO LEGISLATE.
Rep. Rebecca McBeath for the Minority of Judiciary. The minority of the committee believes that
repealing or diminishing of attorney-client privilege and attorney communication ethical standards
for any group of clients is inconsistent with national best practice principles and against the public
good. Attorney-client confidentiality is the basis of the trust that is the hallmark of the client-lawyer
relationship and encourages the client to seek legal assistance and to communicate fully and frankly
with an attorney. Whether as a private citizen or member of a public body, it is the individual that
seeks a relationship and advice from legal counsel. The disclosure of client information is extreme
and irrevocable and can bring unintended harm. The minority supports the retention of the current
statutory language regarding access to governmental records, adopted in 2021, and further, believes
that the addition of the ambiguous language contained in this amended bill will result in
encouraging law suits, costly to municipal governments, to determine its proper application.

REGULAR CALENDAR







HOUSE COMMITTEE ON JUDICIARY

EXECUTIVE SESSION on HB 1073

BILL TITLE: repealing the right-to-know exemption for attorney-client work product.

DATE: February 18, 2022

LOB ROOM: 206-208

MOTIONS: OUGHT TO PASS WITH AMENDMENT

Moved by Rep. Wuelper Seconded by Rep. Sylvia AM Vote: 19-0

Amendment # 0689

Moved by Rep. Wuelper Seconded by Rep. Sylvia Vote: 14-5

CONSENT CALENDAR: NO

Statement of Intent: Refer to Committee Report

Respectfully submitted,

Rep Kurt Wuelper, Clerk















House Remote Testify

Judiciary Committee Testify List for Bill HB1073 on 2022-01-13 
Support: 1    Oppose: 1    Neutral: 0    Total to Testify: 0 

 Export to Excel  

Name
City, State 
Email Address Title Representing Position Testifying Non-Germane Signed Up

Ortolano, Laurie Nashua, NH
laurieortolano@gmail.com

A Member of the Public Myself Support No No 1/6/2022 9:55 PM

Sumner, Deborah Jaffrey, NH
dsumner@myfairpoint.net

A Member of the Public Myself Support No No 1/7/2022 10:37 AM

Notinger, Steve Concord, NH
steve.m.notinger@ins.nh.gov

State Agency Staff NH Insurance Department Oppose No No 1/7/2022 4:11 PM

Johnson, Neil Framington, NH
neilj@Inbox.com

An Elected Official Myself Oppose No No 1/7/2022 4:29 PM

Kudlik, Cindy Grafton, NH
CindyKudlik@protonmail.com

An Elected Official Myself Oppose No No 1/9/2022 2:13 AM

Green, Donna Oldsmar, FL
donnagre@gmail.com

A Member of the Public Myself Support No No 1/10/2022 12:26 PM

Cahill, Michael Newmarket, NH
michael.cahill@leg.state.nh.us

An Elected Official Myself Oppose No No 1/11/2022 7:46 AM

Gould, Rep. Linda Bedford, NH
lgouldr@myfairpoint.net

An Elected Official Myself Support No No 1/11/2022 11:28 AM

Bryfonski, John Bedford Police Chief, NH
jbryfonski@bedfordnh.org

A Member of the Public Myself Oppose No No 1/11/2022 12:53 PM

Walbridge, Tracy Rochester, NH
tracywalbridge@gmail.com

A Member of the Public Myself Support No No 1/12/2022 3:37 PM

Horgan, Kate Concord, NH
khorgan@dupontgroup.com

A Lobbyist NH Association of Counties Oppose No No 1/12/2022 4:10 PM

Bashaw, Christopher Kingston, NH
bashaw333@mac.com

A Member of the Public Myself Oppose No No 1/13/2022 9:30 AM

Levesque, Brian Manchester, NH
blevesque@merrimacknh.gov

A Member of the Public Myself Oppose No No 1/13/2022 10:23 AM

javascript:__doPostBack('gvNames','Sort$name')
javascript:__doPostBack('gvNames','Sort$whoIsName')
javascript:__doPostBack('gvNames','Sort$position')
javascript:__doPostBack('gvNames','Sort$testify')
javascript:__doPostBack('gvNames','Sort$nonGermane')
javascript:__doPostBack('gvNames','Sort$RequestDateTime')


Reynolds, Charles Dover, NH
reynolds.charles@comcast.net

A Member of the Public Myself Oppose No No 1/13/2022 11:16 AM

Tarleton, Matthew Merrimack, NH
jonsered910@gmail.com

A Member of the Public Myself Oppose No No 1/13/2022 12:12 PM

Hoebeke, Joseph Hollis, NH
jhoebeke@hollisnh.org

A Member of the Public NH Association of Chiefs of Police Oppose No No 1/13/2022 1:01 PM

Frew, Jerome Concord, NH
jerry@nhsaa.org

A Lobbyist NHSAA Oppose No No 1/13/2022 2:02 PM

Nichols, Rad Durham, NH
rad.nichols@me.com

A Member of the Public Myself Neutral No No 1/13/2022 3:18 PM

Ahlberg, Ingrid Newmarket, NH
inkyjapan@yahoo.com

A Member of the Public Myself Oppose No No 1/13/2022 8:15 PM





















Archived: Wednesday, March 16, 2022 11:12:20 AM
From: Christopher Boldt
Sent: Monday, January 10, 2022 9:35:29 AM
To: ~House Judiciary Committee
Subject: Objection to HB 1703
Importance: Normal
Attachments:
2022 01 10 clb ltr to hjc on hb 1703.pdf ;

Good Morning Judge Gordon and Members of the House Judiciary Committee:

Attached is my signed letter in opposition to HB 1703. If you have any concerns on opening my PDF, I am
including the full text of my letter below.

Please respond to our Meredith Offices

January 10, 2022

VIA EMAIL TO HouseJudiciaryCommittee@leg.state.nh.us
The Honorable Judge Edward Gordan
House Judiciary Committee
The General Court of New Hampshire
107 North Main St.
Concord, NH 03301

Re: HB 1703 – concerning repeal of 91-A:5 (XII) protecting Attorney Client/Attorney
Work Product Privilege Materials

Judge Gordon and Members of the House Judiciary Committee:

I am writing in opposition to HB 1073 and ask that this Committee recommend that this
Bill is Inexpedient to Legislate. I also ask that this letter be read into and made part of the Record
concerning this Bill.

My Law Firm and I handle hundreds of separate matters for our business, individual and
municipal clients over the course of any given year, with over 900 separate billing entries made
each month. As a Firm, we represent over one-third of our State’s municipalities as either General
or Special Counsel. Under the New Hampshire Rules of Professional Conduct, our 16 lawyers are
obligated to protect the confidential information of ALL of our Clients; and this obligation is a
foundation stone of our American legal system. These Rules do not allow New Hampshire
lawyers to have “two classes” of Clients – those for whom lawyers keep Client information and
advice confidential and those for whom lawyer can breach such confidences. Public policy should
encourage all entities to seek advice from their lawyers – both to avoid violations of the Law and
to resolve matters where legitimate disputes have been raised.

This proposed Bill to repeal the exemption for Attorney-Client/Attorney Work Product
Materials from RSA 91-A:5 (XII) would work a disservice to all of our citizens by eroding the
legal community’s obligations to all Clients. This Bill would also force municipal lawyers to
advise their clients only by phone (or more expensively in person) – without anything in writing
whether via correspondence, memo or email. Any person with any business or personal
experience with any legal issues can well understand that such a practice would create confusion
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on the part of Selectmen, City Councilors and Board members who look to their lawyers to
provide them sound legal advice. I have served as a Selectman in my Town and can state
unequivocally that, even with my 35-years’ experience as a lawyer, I looked to the written memos
and correspondence of our Town Attorney to advise our Select Board on a host of issues. I
suggest that you would not hesitate to kill a companion bill that took away the Attorney-Client or
Work Product Privilege from any of our corporate or individual citizens. I ask that you swiftly kill
this Bill. Please, recommend that this Bill is “ITL”.

Thank you for your time, attention and service to our great State.

Very truly yours,
DONAHUE, TUCKER & CIANDELLA, PLLC

Christopher L. Boldt, Esq.
cboldt@dtclawyers.com

Please let me know if you have any questions.

Thank you for your time, attention and service to our great State.

Very truly yours,

Christopher L. Boldt, Esq.
Donahue, Tucker & Ciandella, PLLC
164 N.H. Route 25
The Towle House, Unit 2
Meredith, New Hampshire 03253

Check out our website: www.dtclawyers.com

Please Note: Our Exeter office street name has changed to Acadia Lane, Exeter, NH 03833-4924
(WE HAVE NOT MOVED).

The inform ation in this transm ission contains inform ation from the law firm ofDO NAHUE,TUCKER &
CIANDELLA, PLLC w hich is privileged and confidential. Itis intended to be used forthe use ofthe
individualorentity nam ed above. Ifyou are notthe intended recipient,be aw are thatany disclosure,
copying,distribution oruse ofthe contents is prohibited. Ifyou receive this transm ission in error,please
notify us by telephone at ( 60 3) 778-0 686so thatw e can take appropriate steps to protectconfidentiality
and/ orattorney-clientprivilege ofthis inform ation. Thank you.



Archived: Wednesday, March 16, 2022 10:52:09 AM
From: Perez, Jennifer
Sent: Friday, January 14, 2022 10:35:07 AM
To: ~House Judiciary Committee
Cc: Wyatt, Joshua; Moniello, Patricia
Subject: City of Dover Written Statement HB 1073
Importance: Normal
Attachments:
City of Dover Written Statement HB 1073.pdf ;

M r.Chairm anandCom m itteeM em bers,

T hankyou fortakingthetim etohearm y testim ony onHB 1073 attheCom m itteeHearingonJanuary 13,
2022.Attachedpleasefindaw rittenstatem entofthattestim ony.

T hankyou foryourconsideration,

JenniferP erez

Jennifer Perez
Deputy City Attorney
City of Dover, NH
288 Central Avenue
Dover, NH 03820-4169
e: j.perez@dover.nh.gov
p: 603.516.6520

Please consider conserving our natural resources before printing this e-mail and/or any attachments.

This electronic message and any attachments may contain information that is confidential and/or legally privileged in accordance with NH
RSA 91-A and other applicable laws or regulations. It is intended only for the use of the person and/or entity identified as recipient(s) in the
message. If you are not an intended recipient of this message, please notify the sender immediately and delete the material. Do not print,
deliver, distribute or copy this message, and do not disclose its contents or take any action in reliance on the information it contains unless
authorized to do so. Thank you.
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Joshua M. Wyatt    


City Attorney 


j.wyatt@dover.nh.gov 


 


Jennifer R. Perez 


Deputy City Attorney 


J.Perez@dover.nh.gov  


288 Central Avenue 


Dover, New Hampshire 03820-4169 


(603) 516-6520 


www.dover.nh.gov 


 


 


City of Dover, New Hampshire 
OFFICE OF CITY ATTORNEY 


 


January 14, 2022 


 


House Judiciary Committee 


Legislative Office Building Room 208 


33 N State Street, Concord, NH 03301 


 


RE: Written Testimony Opposing HB 1073 


 


Mr. Chairman and Committee Members,  


For as long as these Right to Know laws have been in place, there have also been exemptions. For example, in 
New Hampshire consulting with legal counsel in person is not a “meeting” to which RSA 91-A even applies. As for 
written governmental records, there are exemptions governed by RSA 91:A-5. For decades these exemptions have been 
understood to include, without qualification, the attorney-client privilege and attorney work-product material, until the 
New Hampshire Supreme Court decided Hampstead School Board v. School Administrative Unit No. 55 on April 20, 2021, 
which imposed balancing requirements on these communications and, in doing so, watered down if not effectively 
eliminated them for government entities and public officials. Following this decision, this Legislature prudently acted 
fast to pass House Bill 108 last year, which in part amended RSA 91:A-5 to explicitly exempt attorney-client privilege 
and attorney work-product materials from disclosure. House Bill 1073 seeks to reverse this necessary protection.  


When considering House Bill 1073 it is important to understand why these privileges and protections exist and 
what they cover, and do not cover. The concern is that this legislation is being prompted by a misunderstanding about 
these doctrines, which are really quite narrow.   


First looking to the attorney-client privilege. The purpose of the attorney-client privilege is to facilitate the 
rendition of legal advice—to create a secure channel of communication so a client can be candid without fear of the 
communication being used against the speaker. Clients qualifying for this privilege includes a “public officer, or 
corporation . . . or other organization or entity, either public or private.”  NH R Ev 502(a)(1). The importance of 
confidentiality is so high, there is an ethical responsibility of lawyers to maintain confidentiality.  Rule 1.6 of the New 
Hampshire Rules of Professional Conduct imposes an ethical responsibility on all attorneys to keep confident 
“information relating to the representation of a client” In the comments of this rule the American Bar Association 
explains: 


A fundamental principle in the client-lawyer relationship is that, in the absence of the client's 
informed consent, the lawyer must not reveal information relating to the representation. . .. This 
contributes to the trust that is the hallmark of the client-lawyer relationship. The client is thereby 
encouraged to . . . communicate fully and frankly with the lawyer . . .. The lawyer needs this 
information to represent the client effectively and, . . . to advise the client . . .. [C]lients come to 
lawyers in order to determine their rights and what is, in the complex of laws and regulations, 
deemed to be legal and correct. 
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 House Bill 1073 will deny this fundamental principal to governmental clients. The candid 
communication that is the hallmark of the client-lawyer relationship will be denied to governmental bodies. 
The privilege benefits the public, by allowing public bodies to get sound legal advice.  This includes legal 
advice pointing out risks and keeping the public body in compliance with the law. There should be no 
concern that the current exemption is overbroad because the attorney-client privilege is not absolute. The 
privilege only arises when a communication is (i) confidential and (ii) made for purposes of seeking or 
receiving legal advice. Another limitation on the privilege is the crime-fraud exception. NH Rule of Evidence 
502 withdraws the privilege entirely when the “services of the lawyer were sought or obtained to enable or aid 
anyone to commit or plan to commit in the future what the client knew or reasonably should have known to 
be a crime or fraud.” So, the 91-A exemption would not apply if the communication seeks the attorney’s 
services to assisting with a crime or fraud. Furthermore, the privilege is that it only applies for the so-called 
“control group” in the case of public corporations. The control group test is the most restrictive of the 
methods used to determine the scope of the attorney client privilege. Limits the privilege to communications 
from persons in the organization who have authority to mold organizational policy or to take action in 
accordance with the lawyer’s advice. 


 In short, the attorney-client privilege is in fact a narrow doctrine with existing limitations to prevent 
its abuse or misuse.  Repealing the current 91-A exemption will only harm the ability of our public bodies—
all of them, from the three branches of government—to get legal advice. 


 Next, work-product material. Like the attorney-client privilege, the work-product doctrine is narrow. 
Attorney work-product immunity ordinarily covers material, prepared by a lawyer, in reasonable anticipation 
of litigation. Opinion work product covers the opinions or mental impressions of the lawyer. This protection 
attaches at the point in time when litigation is in progress or reasonably anticipated by the lawyer at the time 
the material was prepared. Eliminating this protection would significantly disadvantage government entities in 
any litigation opening the plans and analysis of their attorney to public disclosure. Withdrawing work product 
protection in RSA 91-A means every current and future litigant opposing any governmental body will file 91-
A requests to obtain through 91-A what they cannot get through discovery in Court.  


 Ultimately, if the current exemption is repealed, legal advice will still be needed, but emailing or 
letter-writing will pose risk of public disclosure, and so will likely be avoided in favor of phone calls and 
meetings. There will be little or no greater public window into these communications. This legislation will not 
result in the communication between a government attorney and the entity becoming publicly available, those 
records will simply not exist. And, in the meantime, public bodies will see a flood of 91-A requests seeking 
past, current, and future attorney-client communications. 


 The attorney-client privilege and work-product protections are essential to an effective and efficient attorney 
client relationship. It is essential that these protections are maintained for governmental entities and their lawyers. The 
public benefits from these protections and the current 91-A exemption, because they ensure the government gets the best 
possible legal advice. 


 
Sincerely, 


 
 
 /s/ Jennifer R. Perez 
 


Jennifer R. Perez 
Deputy City Attorney 


 
JRP/pm 
cc: J. Michael Joyal, Jr., City Manager 


Joshua M. Wyatt, City Attorney 


 





		Joshua M. Wyatt    City Attorney





Archived: Wednesday, March 16, 2022 10:39:08 AM
From: David1 _
Sent: Wednesday, January 12, 2022 7:19:38 PM
To: ~House Judiciary Committee
Subject: Please support HB1073
Importance: Normal

Date: January 12, 2021

To: Honorable Members of the House Judiciary Committee

Re: HB1073

My name is David Saad. I live in Rumney NH. I am also the President of Right to Know
New Hampshire (RTKNH). I ask you to support HB1073.

Part I, Article 8 of the New Hampshire Constitution and the Right-to-Know law are the
fundamental prerequisites for a self-governing people. As the legislature made clear in
the preamble to the Right-to-Know law: “Openness in the conduct of public business is
essential to a democratic society. The purpose of this chapter is to ensure both the
greatest possible public access to the actions, discussions and records of all public
bodies, and their accountability to the people.” The Right-to-Know Law helps further our
State Constitutional requirement that “the public’s right of access to governmental
proceedings and records shall not be unreasonably restricted.”

To ensure the ‘greatest possible access’, the determination of whether certain records
should be exempt often comes down to a balance between privacy interests and a
public’s interest in disclosure. The courts use the following 3 steps to evaluate whether
disclosure of confidential information is warranted:

1. Is there a privacy interest at stake that would be invaded by the disclosure?

2. Would disclosure inform the public about the conduct and activities of its
government?

3. Balance the public interest in disclosure against the government’s interest in non-
disclosure and the privacy interest in non-disclosure.

A per se exemption for records protected under attorney-client privilege or attorney work
product unnecessarily inflates the reasons for confidentiality for the purpose of deflating a
citizen’s right to know. For attorney-Client privilege and attorney work product, ultimately,
the client are the citizens. The citizens, and not the public body members, pay the legal
bill. Ultimately, the citizens benefit from good legal advice or suffer from poor legal
advice. In many cases, ultimately, the public’s interest in disclosure will outweigh the
government’s interest in non-disclosure.

How does a citizen measure the actions public officials take based on legal advice
received if they are never allowed to see the legal advice given?

The Supreme Court’s ruling in Hampstead School Board v. SAU #55, requiring a
balancing test instead of a per se exemption for attorney work product records is the

mailto:david1@infonetics-usa.com
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reasonable way to ensure the public’s right of access to these governmental records is
not unreasonably restricted.

Please vote this bill OTP so that a balancing test is used to determine when attorney-
client privilege or attorney work product should be kept confidential or should be available
to the public.

DavidS aad
P resident
R ightT oKnow N ew Ham pshire(R T KN H) P rom otingO penGovernm ent
Em ail:R ightT oKnow N H@ gm ail.com
Blog:w w w .R ightT oKnow N H.org



Archived: Tuesday, March 15, 2022 11:38:51 AM
From: Deborah Sumner
Sent: Friday, February 11, 2022 4:16:21 PM
To: ~House Judiciary Committee
Cc: rightToKnow NH
Subject: Re: HB 1073 (repealing attorney-client privilege)
Importance: Normal

Dear Committee members,

Not sure if your executive session was Feb. 2 or will be Feb. 18, but some more “reality” of what
we ordinary peeps have to deal with.

Main questions were:

"Did Scanlan violate RSA 641:31? The evidence I have found and given
your office says he did.

“Did someone in the AG’s office advise him to violate that law,
contradicting the legal opinions Fitch, Mavrogeorge and LaBonte had
given previously re: the moderator’s constitutional and legal authority?"

The answer from Mr. Formella is “we’re not going to deal with it” either the SoS violation of law
or the possibility an attorney advised him to do so.

Reason Chong Yen “closed” the case originally was "T hisO fficeadvisedtheS ecretary ofS tate’s
O fficeonthism atter.W edonotandcannotshareourlegaladvicew iththepublicasitissubjectto

attorney-clientprivilege.” S eeO ct.21,2020 em ailbelow .

Maybe you need to ask Mr. Formella some follow up questions about WHY he has chosen to look
the other way on this.
Debbie Sumner
Jaffrey, NH

Begin forwarded message:

From : Deborah Sumner <dsumner@myfairpoint.net>
S u bjec t: Re: ReportofViolation ofRS A 641 : 31 , Requ estto reopen
c om plaint
D ate: February 11, 2022 at 3:38:49 PM EST
To: donna.soucy@leg.state.nh.us, chuck.morse@leg.state.nh.us,
sherman.packard@leg.state.nh.us, renny.cushing@leg.state.nh.us, David
Cote <david.cote@leg.state.nh.us>, barbara.griffin@leg.state.nh.us, james
Gray <james.gray@leg.state.nh.us>, Steve Shurtleff
<steve.shurtleff@leg.state.nh.us>, melanie Levesque
<mlevesque1@charter.net>
C c : "Young, Jane" <jane.e.young@doj.nh.gov>, "Edwards, Anne"
<anne.m.edwards@doj.nh.gov>, "ChongYen, Nicholas"

mailto:dsumner@myfairpoint.net
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<Nicholas.ChongYen@doj.nh.gov>, "Matteson, Myles"
<Myles.B.Matteson@doj.nh.gov>, "Tracy, Richard"
<Richard.Tracy@doj.nh.gov>, John.Formella@doj.nh.gov,
attorneygeneral@doj.nh.gov

Dear Legislators,

Mr. Formella and his assistants have chosen not to reopen this case. If someone in the
AG’s office advised Mr. Scanlan to violate the law (since I provided evidence he did),
I believe the AG’s office should make both individuals accountable. Lawyers,
especially ones working for the public, are expected to meet high standards (I
believed).

They gave no reason for why they chose not to re-open it. Looks to me like they are
protecting one of their attorneys who may have violated his/her professional conduct
standards in advising David Scanan. They are definitely protecting David Scanlan and
Bill Gardner, who should have been supervising him.

Debbie Sumner
Jaffrey, NH

PS to legislators, evidence of latest abuse of the state the public is paying for coming
next!

On Feb 1, 2022, at 9:06 AM, Deborah Sumner
<dsumner@myfairpoint.net> wrote:

Dear Mr. Formella,

The pattern and practice of the Attorney General protecting and enabling
those in the Secretary of State’s office has been true in my experience
since 2010 (Details available if requested.) I hope you will decide to
change that and communicate that being “the people’s attorney” is your
office’s top priority.

Did Scanlan violate RSA 641:31? The evidence I have found and given
your office says he did.

Did someone in the AG’s office advise him to violate that law,
contradicting the legal opinions Fitch, Mavrogeorge and LaBonte had
given previously re: the moderator’s constitutional and legal authority?

If so, the public has the right and responsibility to know WHO and WHY
that occurred. There has been, and continues to be, considerable harm to
individuals and the public stemming from the AG’s decision to look the
other way.

I ask your office to reconsider its (case closed) opinion and if your
investigation finds Mr. Scanlan violated the law and someone from the
AG’s office advised him to do so, both individuals will be held
accountable as NH law requires.



Thank you for considering the request to reopen this complaint. It is an
ongoing issue and I can give more details of what has happened in the
last year. Mary Till, who is copied on this communication, can also fill
you in.

Respectfully,

Deborah Sumner
474A Great Rd.
Jaffrey, NH 03452
603-532-8010

copies: AG attorneys

On Oct 21, 2020, at 1:38 PM, ChongYen, Nicholas
<Nicholas.A.ChongYen@doj.nh.gov> wrote:

GoodafternoonM s.S um ner,

T hisO fficeadvisedtheS ecretary ofS tate’sO fficeonthism atter.
W edonotandcannotshareourlegaladvicew iththepublicasit
issubjecttoattorney-clientprivilege.

T hem atterisclosed.

R egards,

N icholasChongYen
AssistantAttorney General
N ew Ham pshireDepartm entofJustice
33 CapitolS treet
Concord,N H 03301
T el.(603)271-3650
Fax (603)271-2110

From: DeborahS um ner<dsum ner@ m yfairpoint.net>
Sent: Friday,O ctober16,2020 9:09 AM
To: DO J-ElectionL aw <electionlaw @ doj.nh.gov>
Cc: Edw ards,Anne<Anne.Edw ards@ doj.nh.gov>;Young,Jane
<Jane.Young@ doj.nh.gov>
Subject: R eportingViolationofR S A 641:31

Alleged violation of RSA 641:311 re: Deputy Secretary of
State David Scanlan in Sept. 2016 (see attached). Because he
has continued to mislead legislative committees about the
constitutional authority of moderators, most recently in
2020, this is an ongoing issue that the AG needs to resolve.



I ask for an investigation to be assigned to the appropriate
Attorney General unit.

Questions for you to consider:

1. Did the Deputy SoS consult with anyone in the AG’s
office
A. about the legal authority of the Derry moderator to
conduct hand-count verification checks of the computer
count before sending her his Sept. 12, 2016 letter?
B. before he sent the Sept. 12, 2016 letter to the Derry
moderator? (see attached)

2. Did the Deputy SoS have the legal authority to send the

Sept. 12 letter? (RSA 666:32)

Below are Mr. Scanlan’s responses to me (as approved by
his attorney, Bud Fitch, on Aug. 29, 2019.) The Attorney
General needs to answer Question 2 above.

“Before Sept. 13, was Stephen LaBonte or anyone else in the
AG’s office asked to give a legal opinion re: the authority of
the Derry moderator to conduct a hand count verification of
the computer count?”

Response: “Consultations [with the AG’s office] are
generally attorney-client privileged and confidential…”

“Did Brian Buonamano or anyone else in the AG office
approve David Scanlan’s Sept. 12, 2016 communication to
Mary Till that included Mr. LaBonte’s March 8, 2016 letter
to Gerhard Bedding of Keene?” Response: “The Secretary
of State’s Office generally does not seek approval by the
Attorney General’s Office for communications.”

Under state election laws consistent with NHCONST. pt. 2,
art 32, local election officials have the duty to oversee
elections to ensure as accurate a count as possible on election

night. RSA 659:603

In Saucedo et al v. Secretary of State, Defendant’s
Memorandum filed April 18, 2018, the Attorney General
stated:

“New Hampshire’s elections are a decentralized operation
and are managed locally by each town and city ward.
Although the Secretary of State is the chief election officer
in the state pursuant to RSA 652:23, the local clerks and
moderators are responsible for overseeing the operations of
elections in their towns or city wards. See RSA 659:9; RSA
652:14-a; RSA 659:9- a; RSA 657:23.” p. 2



“Moderators and clerks hold elected offices and are
accountable to the voters of their towns and wards, and are
not employees of the Department of State. RSA 41:16-b;
RSA 40:1….

“Indeed, voters have various recourses to hold moderators
accountable whom they believed violated their constitutional
rights: they may seek redress against the town or individual
moderator for any constitutional violations under 42 U.S.C.
§ 1983 or vote them out of office. RSA 40:1.” p 32

Conclusion: My investigation showed that Mr. Scanlan,
contrary to established NH AG and SoS policy and the spirit
and intent of state election laws, violated RSA 641: 3 in
knowingly trying to misinform the Derry moderator about
her authority to perform her constitutional duty to Derry
voters and candidates on that town’s ballot.

—————————————————————————————————————————————————————
———

1
641:3 Unsworn Falsification. – A person is guilty of a misdemeanor

if:
I. He or she makes a written or electronic false statement which he or

she does not believe to be true, on or pursuant to a form bearing a
notification authorized by law to the effect that false statements made
therein are punishable; or

II. With a purpose to deceive a public servant in the performance of
his or her official function, he or she:

(a) Makes any written or electronic false statement which he or she
does not believe to be true; or

(b) Knowingly creates a false impression in a written application for
any pecuniary or other benefit by omitting information necessary to
prevent statements therein from being misleading; or

(c) Submits or invites reliance on any writing which he or she knows
to be lacking in authenticity; or

(d) Submits or invites reliance on any sample, specimen, map,
boundary mark, or other object which he or she knows to be false.

III. No person shall be guilty under this section if he or she retracts the
falsification before it becomes manifest that the falsification was or
would
be exposed

2
RSA 666:3 Official Misconduct. – Any public officer upon whom a duty

relating to elections is imposed who shall knowingly fail to perform such duty or
who shall knowingly perform it in such a way as to hinder the objects thereof
shall be guilty of a misdemeanor if no other penalty is provided by law.

3
RSA 659:60 Duties of Moderator. – The moderator, or the moderator pro

tempore if the moderator is disqualified under RSA 658:24, shall oversee the
counting of votes by other election officers, including the selectmen and the
town clerk, and may discharge any other duties relating to the counting of
votes.

Deborah Sumner
474A Great Rd.
Jaffrey, NH 03452
603-532-8010



The following individuals support this request for AG
enforcement of RSA 641:31 and are receiving bccs. Please
let me know if they should contact you to verify their
support. (Note: 1/12/22, have removed contact info for
individuals below.

Barbara Glassman
Nashua, NH

Michelle Sanborn
Alexandria, NH 03222

Gerhard Bedding
Keene, NH 03431

Tod Davis
Nashua, NH

Carol Wyndham
Peterborough, NH

<Scanlan Letter 9:12:16.pdf>



Archived: Wednesday, March 16, 2022 1:00:19 PM
From: Donna Green
Sent: Monday, January 10, 2022 3:14:47 PM
To: ~House Judiciary Committee
Subject: In support of HB 1073
Importance: Normal

Dear Honorable Members of the Judiciary Committee:

I strongly support HB 1073. The ill-conceived provision inserted into RSA 91-A in the
last session, that HB 1073 will remove, was a hasty response to Hampstead School
Board v. SAU 55 New Hampshire Supreme Court Case No. 2020-
0268).https://law.justia.com/cases/new-hampshire/supreme-court/2021/2020-
0268.html

The Supreme Court ruled that a balancing of interests should be made to determine
the public availability of legal work product. I agree. The public, who pays for the
legal services, has a right to know the product unless there is some compelling
institutional reason to withhold it from the public.

For the public, who has been footing tens of thousands of dollars in legal fees for
advice that is sometimes in favor of town or school district administration rather than
the public's interest, the Supreme Court's s ruling was a cause for rejoicing. A school
board, for instance, will retain the services of a lawyer, and the lawyer will look out for
the wellbeing of the board as a whole all the while the public is paying the bill for
advice that may work against the public interest. There is an inevitable divergence of
interests between those that pay the bills and those that hire the lawyers in public
bodies.

When I was a Timberlane School Board member, and part of SAU 55's board (before
the controversy giving rise to the above mentioned Supreme Court case), I learned
about a lawsuit between a parent and my district through an article in the newspaper.
By long-standing and reprehensible practice, the board was never informed of Special
Education disputes. The superintendent of SAU 55 claimed that he held the
client/attorney privilege and would sometimes withhold written legal opinions when it
did not serve his purpose.

Let me share one more story from my personal experience on the Timberlane School
Board. In 2014, my district received a very substantial return of surplus from the LGC
Healthtrust. This was unanticipated revenue and by law the receipt of this money
required a public hearing. The superintendent and my own board disputed the need for
a public hearing and in light of my protests obtained a legal opinion on the matter.
This legal opinion was shared with a few members of the school board but was
withheld from me despite my demands to see it. Weeks later this letter was read at a
special meeting called specifically to address my calls for a public hearing. The legal
opinion completely exonerated my position but the chairman and superintendent

mailto:donnagre@gmail.com
mailto:HouseJudiciaryCommittee@leg.state.nh.us


misconstrued it to be otherwise. I was censured at that meeting for "eroding the
integrity and credibility of the district as well as the trust of the community." All this
could have been avoided had the legal opinion, paid for by my constituents, been
provided to me and the public when it had been received instead of being used as a
piece of political theater.

Even elected officials are sometimes kept in the dark about legal consultations and
advice that is paid for by their own constituents. This is why it is imperative that legal
advice and work product be subject to disclosure with reasonable protection for things
that do truly need privacy.

Please vote in favor of HB 1073 and thereby remove a provision to RSA 91-A that
nullifies a very wise Supreme Court ruling.

Please enter this correspondence in the record.

Thank you,
Donna Green
As a member of the public
Former Timberlane Regional School Board Member and SAU 55 board member
Member Right to Know NH
Member School District Governance Association of NH





Archived: Wednesday, March 16, 2022 10:52:10 AM
From: Malizia, Steve
Sent: Wednesday, January 12, 2022 4:43:09 PM
To: ~House Judiciary Committee
Subject: HB 1073
Importance: Normal
Attachments:
HB1073.pdf ;

M em bersoftheCom m ittee;

Attachedpleasefindaletterauthorizedby theHudsonBoardofS electm enaskingtheHouseJudiciary
Com m itteetofindHB1073 InexpedienttoL egislate.

T hankyou foryourconsideration.

R espectfully,

S teveM alizia
HudsonT ow nAdm inistrator

mailto:smalizia@hudsonnh.gov
mailto:HouseJudiciaryCommittee@leg.state.nh.us







Archived: Wednesday, March 16, 2022 11:12:21 AM
From: Mindy Atwood
Sent: Sunday, January 9, 2022 7:18:34 AM
To: ~House Judiciary Committee
Subject: HB 1073
Importance: Normal

To the House Judiciary Committee:

Please vote to recommend HB 1073 expedient to legislate. My understanding is that should this
legislation pass, attorneys will be reluctant to put their advice and guidance in writing. Should this
come to pass, the time that attorneys will need to spend with their clients will certainly increase
and, with lawyers in particular, time is money.

Though we are a small library in a small town, we have worked with an attorney who has advised
us on a number of issues ranging from youth volunteers, to drafting MOUs, to interpretations of
RSA 202-A as it relates to snow removal! Increased time and therefore costs would be an undue
burden on our operating budget.

Thank you for your consideration,
Mindy Atwood

M indy Atw ood,Director
AbbottL ibrary
11 S oonipiCircle/P O Box314 ::S unapee,N H 03782
director@ abbottlibrary.org
603-763-5513 ::w w w .abbottlibrary.org
Follow us@ AbbottL ibraryN H andlikeusonFacebook!

“ W hateverthecostofourlibraries,thepriceischeapcom paredtothatofanignorantnation.” ~W alter
Cronkite

mailto:director@abbottlibrary.org
mailto:HouseJudiciaryCommittee@leg.state.nh.us
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January 12, 2022

Hon. Edward Gordon
House Judiciary Committee
Legislative Office Building Room 208
Concord, NH

Re: HB 1073, repealing the right-to-know exemption for attorney-client work product.

Dear Chair Gordon and Members of the Committee:

I am writing to express the New Hampshire Municipal Association’s strong opposition to HB 1073, 
which would repeal the exemption under the Right-to-Know Law, RSA Chapter 91-A, for records 
protected by the attorney-client privilege or the attorney work product doctrine.

Last year, the New Hampshire Supreme Court issued a stunning decision (Hampstead School Board v. School 
Administrative Unit No. 55), in which the Court ruled that confidential communications between a 
governmental client (such as a city, town, or state agency) and its legal counsel are not necessarily exempt 
from disclosure under the Right-to-Know Law. The Court overruled its own precedents and held that 
rather than being per se exempt, attorney-client communications are subject to a “balancing test” that 
compares the public’s right to know against the government’s interest in non-disclosure and the 
importance of any privacy interest involved. 

Fortunately, the legislature took quick action to avoid the consequences of this decision. HB 108 was 
amended to codify the long-standing rule that records protected by attorney-client privilege or the 
attorney work product doctrine are exempt from disclosure. This legislation established RSA 91-A:5, XII,
exempting from disclosure “records protected under the attorney-client privilege or the attorney work 
product doctrine.” It was supported by the New Hampshire Attorney General’s Office, the New 
Hampshire Bar Association, municipal attorneys, municipal officials, and the New Hampshire Municipal 
Association. 

HB 1073 seeks to completely repeal this important exemption, which would be devastating for both state 
and local government. It will not only jeopardize the ability of government agencies, departments, and 
public bodies to seek legal advice confidentially and appropriately, but it will also create a conundrum for 
government attorneys, who, like all attorneys, have an ethical obligation to protect a client’s confidential 
information. N.H. R. of Prof. Cond. R. 1.6(c) states that a lawyer “shall make reasonable efforts to 
prevent the inadvertent or unauthorized disclosure of, or unauthorized access to, information relating to 



the representation of a client.” As a result, governmental attorneys will be extremely cautious of 
providing legal advice in a written or otherwise ascertainable format that could be publicly disclosed.
Anyone who has ever tried to follow legal advice on a complicated issue understands how essential a 
written opinion is. The chilling effect this will have on the attorney-client relationship is daunting, 
creating an environment where governmental clients and their attorneys will be cautious about receiving 
and providing written legal advice.  

Finally, some opponents of the attorney-client privilege and work product exemption have argued that 
attorney-client communications involving a governmental entity and its attorney should be subject to 
public disclosure because the “citizens” are actually the “client.” A simple example is all that is needed to 
underscore how inaccurate and problematic this position is. If a resident of a town were suing the town, 
this would mean that the individual suing would be both the plaintiff and the defendant, entitling 
him/her to all legal advice, strategy, and other communications between the town and its attorney 
relative to the lawsuit. This not only undermines the attorney-client privilege and the legal process, but it 
also leads to a patently absurd result. Just like a corporation or organization, a municipality is a legal 
entity with the ability to enter into an attorney-client relationship. It is the elected officials/management 
of a municipality—not the citizens—who obtain legal advice and hold the privilege, just as it is the board 
of directors and upper management, not the shareholders, who do so in a corporation.   

HB 1073 would not only create bad public policy, but it would also force municipal and governmental 
attorneys into a dilemma—stuck between an obligation to provide competent and thorough legal advice 
to their clients and compliance with the New Hampshire Rules of Professional Conduct that govern the 
practice of law, including not revealing the confidential information of a client.  

We urge the committee to recommend HB 1073 as Inexpedient to Legislate.  

 
Sincerely, 
 

 
Margaret M.L. Byrnes 
Executive Director 
 
 



Archived: Wednesday, March 16, 2022 10:52:09 AM
From: Kathy Corey Fox
Sent: Thursday, January 13, 2022 1:33:36 PM
To: ~House Judiciary Committee
Cc: Jennifer Foor
Subject: HB 1073, repealing the right-to-know exemption for attorney-client work product.
Importance: Normal
Attachments:
2022-01-13 HB 1073 Memo to House Judiciary.docx ;

GoodafternoonM em bersoftheCom m ittee,
O nbehalfoftheN ew Ham pshireBarAssociation,Isubm ittestim ony (seeattached)expressingtheir
oppositiontoHB 1073,repealingtheright-to-know exem ptionforattorney-clientw orkproduct. In2021,
theN H BarAssociationendorsedtheadditionoftheexem ptiontothelaw . Hence,w eopposelegislation
w hichw ouldrepealthatexem ption.

Iw illbeattendingthehearingifyou haveany questions.

Ithankyou foryourtim eandconsideration.

Kathy Corey Fox

Kathy Corey Fox
Project Manager
6036658831 direct
603 623-8700 main
603 623-7775 fax
LinkedIn | Twitter

B ERNS TEIN S H UR
Manchester, NH | Portland, ME | Augusta, ME | bernsteinshur.com

Confidentiality notice: This message is intended only for the person to whom addressed in the text above and may contain
privileged or confidential information. If you are not that person, any use of this message is prohibited. We request that you notify us
by reply to this message, and then delete all copies of this message including any contained in your reply. Thank you.

mailto:kfox@bernsteinshur.com
mailto:HouseJudiciaryCommittee@leg.state.nh.us
mailto:Jennifer.Foor@leg.state.nh.us
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To: House Judiciary Committee



From: Richard Guerriero, President, New Hampshire Bar Association



Date: January 13, 2021



Re: House Bill 1073



Last year the Legislature added an exemption to the Right to Know for “records protected under the attorney-client privilege or the attorney work product doctrine.” RSA 91-A:5, XII. Based on a vote of the Board of Governors at that time, the New Hampshire Bar Association supported the addition of that exemption to the law. House Bill 1073 proposes repealing that exemption. Considering the Board of Governors support of the addition of the exemption last year, the Bar maintains its position and opposes House Bill 1073.



The attorney-client privilege is the foundation of the relationship between any client and any lawyer. It prompts and protects candid conversations that are necessary for clients to make appropriate decisions. The prospect of  making public the legal advice provided by an attorney to a client, in a confidential communication, would undermine the lawyer’s ability to competently represent the client and harm the interests of the client.



The New Hampshire Bar Association maintains its previously stated position in favor of the exemption in RSA 91-A:5, XII, and therefore opposes the proposed legislation in HB 1073.











Supporting Members of the Legal Profession and Their Service to the Public and Justice System
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