Bill as
Introduced



HB 200-FN - AS INTRODUCED
2021 SESSION

21-0388
04/10

HOUSE BILL 200-FN
AN ACT increasing the penalty for certain invasions of privacy.
SPONSORS: Rep. Vincent, Straf. 17

COMMITTEE:  Criminal Justice and Public Safety

ANALYSIS

This bill increases the criminal penalty for certain molatlons of privacy and nonconsensual
dissemination of private sexual images.

Explanation: Matter added to current law appears in bold italics.

Matter removed from current law appears [in-brackets-and struckthrough:]
Matter which is either (a) all new or (b) repealed and reenacted appears in regular type.
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STATE OF NEW HAMPSHIRE
In the Year of Our Lord Two Thousand Twenty One
AN ACT increasing the penalty for certain invasions of privacy.

Be it Enacted by the Senate and House of Representatives in General Court convened:

1 Breaches of the Peace; Violation of Privacy. Amend RSA 644:9, I-TV to read as follows:

I. A person is guilty of a class A misdemeanor for a first offense, and a class B felony for
a second or subsequent offense, if such person unlawfully and without the consent of the persons
entitled to privacy therein, installs or uses:

(a) Any device for the purpose of observing, photographing, recording, amplifying,
broadcasting, or in any way transmitting images or sounds of the private body parts of a person
including the genitalia, buttocks, or female breasts, or a person's body underneath that person's
clothing; or

(b) In any private place, any device for the purpose of observing, photographing,
recording, amplifying or broadcasting, or in any way transmitting images or sounds in such place; or

{c) Outside a private place, any device for the purpose of hearing, recording, amplifying,
broadcasting, observing, or in any way transmitting images, location, movement, or sounds
originating in such place which would not ordinarily be audible, visible, or comprehensible outside
such place. This subparagraph shall not include a device placed in a non-populated area
for the purpose of capturing video or images of wildlife. -

IT. As used in this section, “private place” means a place where one may reasonably expect to
be safe from surveillance including public restrooms, locker rooms, the interior of one's dwelling
place, or any place where a person's private body parts including genitalia, buttocks, or female
breasts may be exposed.

III. A person is guilty of a class [A—misdemeancr] B felony if that person' knowingly
disseminates or causes the dissemination of any photograph or video recording of himself or herself
engaging in sexual activity with another person without the express consent of the other person or
persons who appear in the photograph or videotape. In this paragraph, "disseminate" and "sexual
activity" shall have the same meaning as in RSA 649-A:2.

IIl-a. A person is guilty of a class A misdemeanor for a first offense, and a class B
felony for a second or subsequent offense if, for the purpose of arousing or gratifying the person's
sexual desire, he or she knowingly views another person, without that person's knowledge or
consent, in a place where ane would have a reasonable expectation of privacy. For purposes of this
paragraph, "views" means looking at another person with the unaided eye or any device intended to

improve visual acuity.
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IV. A person is guilty of a [misdemeaner] class B felony if such person knowingly enters
any residential curtilage, as defined in RSA 627:9, I, or any other private place as defined in
paragraph II of this section, without lawful authority and looks into the residential structure
thereon or other private place with no legitimate purpose.

2 Effective Date. This act shall take effect January 1, 2022.
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AN ACT increasing the penalty for certain invasions of privacy.
FISCAL IMPACT: [X] State [X] County [ 1Local [ 1 None
Estimated Increase / (Decrease)

STATE: . FY 2021 FY 2022 FY 2023 FY 2024
Appropriation $0 $0 $0 $0
Revenue %0 $0 $0 %0

. Indeterminable Indeterminable Indeterminable
Exzpenditures $0 .
Increase Ipcrease __ Increase
Education J:Highway 1.0the
COUNTY:
Revenue $0 $0 $0 $0
. Indeterminable Indeterminable Indeterminable
Expenditures $0
Increase Increase Increase
METHODOLOGY:

This bill increases the eriminal penalty for certain violations of privacy and nonconsensual
dissemination of private sexual images. This bill contains penalties that may have an impact on
the New Hampshire judicial and correctional systems. Tht;re is no method to determine how
many charges would be brought as a result of the changes contained in this bill to determine the
fiscal impact on expenditures. However, the entities impacted have provided the potential costs

associated with these penalties below.

Judicial Branch FY 2021 FY 2022
Class B Misdemeanor $55 $55
Class A Misdemeanor 378 $78
Simple Criminal Case $309 $309
Routine Criminal Felony Case $494 $494
Appeals Varies Varies

It should be noted that average case cost estimates for FY 2021 and FY 2022 are based on data that is
more than ten years old and does not reflect changes to the courts over that same period of time or the
impact these changes may have on processing the various case types. An unspecified misdemeanor can be
either class A or class B, with the presumption being a class B misdemeanor.

Judicial Council

Public Defender Program Has contract with State to | Has contract with State to




provide services. provide services.
Contract Attorney — Felony $825/Case $825/Case
Contract Attorney — $300/Case $300/Case
Misdemeanor
Assigned Counsel — Felony $60/Hour up to $4,100 $60/Hour up to $4,100
Assigned Counsel — $60/Hour up to $1,400 $60/Hour up to $1,400
Misdemeanor )

It should be noted that a person needs to be found indigent and have the potential of being incarcerated to
be eligible for indigent defense services. The majority of indigent cases (approximately 85%) are handled
by the public defender program, with the remaining cases going to contract attorneys (14%) or assigned
counsel {1%).

Department. of Corrections

FY 2020 Average Cost of $47,891 $47,691
Incarcerating an Individual
FY 2020 Annual Marginal
Cost of a General Population $6,407 $6,407
Inmate

FY 2020 Average Cost of
Supervising an Individual on $584 $584
Parole/Probation '

NH Association of Counties

County Prosecution Costs Indeterminable Indeterminable

Estimated Average Daily Cost $105 to $120 $105 to $120
of Incarcerating an Individual

Many offenses are prosecuted by local and county prosecutors. When the Department of Justice
has investigative and prosecutorial responsibility or is involved in an appeal, the Department
would likely absorb the cost within its existing budget. If the Department needs to prosecute
significantly more cases or handle more appeals, then costs may increase by an indeterminable

amount.

AGENCIES CONTACTED:
Judicial Branch, Departments of Corrections and Justice, Judicial Council, and New Hampshire

Association of Counties
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SENATE CALENDAR NOTICE
Judiciary

Sen Sharon Carson, Chair
Sen Bill Gannon, Vice Chair
Sen Harold French, Member
Sen Rebecca Whitley, Member
Sen Jay Kahn, Member '
Date: April 15, 2021

HEARINGS
Tuesday - 04/20/2021
(Day) (Date)

Judiciary REMOTE 1:00 p.m.

(Name of Committee) (Place) (Time)

1:00 p.m. HB 123-FN granting immunity from prosecution for prostitution for reporting a
sexual assault.

1:15 p.m. HB 546-FN relative to 911 immunity for reporting that a person has been the
victim of a violent crime.

1:30 p.m. HB 200-FN increasing the penalty for certain invasions of privacy.
Committee members will receive secure Zoom invitations via email.
Members of the public may attend using the following links:

1. Link to Zoom Webinar: https://www.zoom.us/{/96069474017

2. To listen via telephone: Dial(for higher quality, dial a number based on your current location):
1-301-715-8592, or 1-312-626-6799 or 1-929-205-6099, or 1-253-215-8782, or 1-346-248-7799, or 1-669-900-
6833

3. Or iPhone one-tap: US: +13126266799,,96069474017# or +16465588656,,96069474017#

4. Webinar ID: 960 6947 4017

5. To view/listen to this hearing on YouTube, use this link:
https://www.youtube.com/channel/UCjBZdtriRnQdmg-2MPMiWrA

6. To sign in to speak, register your position on a bill and/or submit testimony, use this link:

http:ngncoqrt.state.nh.uslremotecommitte e/senate.aspx

The following email will be monitored throughout the meeting by someone who can assist with and alert the
committee to any technical issues: remotesenate@leg.state.nh.us or call (603-271-6531).

EXECUTIVE SESSION MAY FOLLOW

Sponsors:

HB 123-FN o

Rep. Klein-Knight Rep. Cushing Rep. Welch Rep. Bouchard
Rep. Roy

HB 546-FN

Rep. Amanda Bouldin Rep. Andrew Bouldin Rep. Conley Rep. DiL.orenzo
Rep. Bordenet Rep. Meuse Rep. Roy Rep. Abbas
Sen. Rosenwald- Sen, Watters Sen. Reagan Sen. Whitley
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Senate Judiciary Committee
Jennifer Horgan 271-7875

HB 200-FN, increasing the penalty for certain invasions of privacy.
| Hearing Date:  April 20, 2021
Time Opened: 1:38 p.m. Time Closed: 1:40 p.m.

Members of the Committee Present: Senators Carson, Gannon, French and
Whitley

Members of the Committee Absent : Senator Kahn

Bill Analysis:- This bill increases the criminal penalty for certain violations of
privacy and nonconsensual dissemination of private sexual images.

Sponsors: -
Rep. Vincent

Who supports the bill: Elizabeth Fenner-Lukaitis; Joanne Casino; Brigid McNamee;
David Bates; Ruth Larson; Ruth Perencevich; Kathy Spielman; Sara Johnson; Janet
Lucas; Charles Petruccelli; Jeanne Torpey; Karen Dewey; Barbara D. Reed; Sheryl
Liberman; Gail Wild; Frank Wiggins; Danielle Feole; Kent Hackmann; Mel Hinebauch;
Gary Devore; Marie Straiton; Annie Rettew; Helmut Koch; Laura Vincent; Laurie
Gordon; Laurie Koch; Mary Crook; Gail Laker-Phelps; Linden Rayton; Claudia
Defuria; Margaret Gordon; Gregory Davis; Denise Clark; Cheri Falk; Carol Schapira;
Patricia Anastasia; Louise Spencer; Walter King; Carla Billingham; Barbara Sinclair-
Pappas; Susan Covert; Maureen Ellermann; Claudia Istel

Who opposes the bill: Paul Sanderson, Fish and Game

Summary of testimony presented in support:
None

Summary of testimony presented in opposition:
None

Neutral Information Presented:
Senator Carson
¢ Introduced the bill relative to increasing the penalty for certain invasions of
privacy on behalf of Rep. Vincent

jeh '
Date Hearing Report completed: April 21, 2021
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Fenner-Lukaitis,
Elizabeth

Casino, Joanne
McNamee, Brigid
Bates, David
Larson, Ruth
Perencevich, Ruth
Spielman, Kathy
Johnson, Sara
Lucas, Janet
Petruccelli, Charles
Torpey, Jeanne
Dewey, Karen
Reed, Barbara D,
Liberman, Sheryl
Wild, Gail
Wiggins, Frank
Feole, Danielle
Hackmann, Kent
Hinebauch, Mel
Devore, Gary
Straiton, Marie
Rettew, Annie
Koch, Helmut
Vincent, Laura
Gordon, Laurie
Koch, Laurie
Crock, Mary

Senate Remote Testify

Judiciary Committee Testify List for Bill HB200 on 2021-04-20

Email Address
glukaitis@mecttelecom.com

joannecasino@comcast.net
brigidmcnamée@yahoo .com
dcbates70@gmail.com

Not Given
rperence@comcast.net
jspielman@comcast.net
nhchicagocubfan@gmail.com
janlucal953(@gmail.com
chasmaxpet@gmail.com
Not Given
pkdewey@comcast.net

Not Given
saml54(@comcast.net
gailwild@gmail.com

Not Given
feole.danielle@gmail.com
hackmann{@uidaho.edu
melhinebauch@gmail .com
torin_asheron(@yahoo.com
Not Given
abrettew{@gmail.com
helmut.koch.2001@gmail.com
Ivlauravincent5@gmail.com
Lmgord23@gmail.com
kochlj@aol.com

Not Given

Support: 43  Oppose: 1

Phone
Not Given

603.746.3491
603.223.0139
603.456.2578
Not Given
603 225-7641
603.397.7879
603-748-5779
16037267614
Not Given
Not Given
603.504.2813
Not Given
Not Given
603.863.3121
Not Given
978.778.626%
16039343225
603.224.4866
Not Given
Not Given
Not Given
603.491.3306
603.783.4849
Not Given
603.491.2000
Not Given

Title

A Member of the Public

A Member of the Public
A Member of the Public
A Member of the Public
A Member of the Public
A Member of the Public
A Member of the Public
A Member of the Public
A Member of the Public
A Member of the Public
A Member of the Public
A Member of the Public
A Member of the Public
A Member of the Public
A Member of the Public
A Member of the Public
A Member of the Public
A Member of the Public
A Member of the Public
A Member of the Public
A Member of the Public
A Member of the Public
A Member of the Public

'A Member of the Public

A Member of the Public
A Member of the Public
A Member of the Public

Neutral: 0 Total to Testify: 0

Representing
Myself

Myself
Myself
Myself
Myself
Myself
Myself
Myself
Myself
Myself
Myself
Myself
Myself
Myself
Myself
Myself
Myself
Myself
Myself
Myself
Myself
Myself
Myself
Myself
Myself
Myself
Myself

Position
Support

Support
Support
Support
Support
Support
Support
Support
Support
Support
Support
Support
Support
Support
Support
Support
Support
Support
Support
Support
Support
Support
Support
Support
Support
Support
Support

Testifing Signed Up

No

4/17/2021 7:35 AM

_4/ 17/2021 9:02 AM
4/19/2021 6:15 AM
4/16/2021 6:39 PM
4/18/2021 9:51 PM
4/18/2021 10:20 PM
4/19/2021 7:26 AM
4/17/2021 9:41 AM
4/19/2021 8:23 AM
4/19/2021 8:26 AM
4/19/2021 8:37 AM
4/18/2021 8:42 PM
4/19/2021 7:56 AM
4/19/2021 8:06 AM
4/19/2021 9:44 AM
4/19/2021 9:46 AM
4/19/2021 10:01 AM
4/19/2021 10:51 AM
4/19/2021 12:13 PM
4/19/2021 12:23 PM
4/19/2021 1:42 PM
4/19/2021 7:11 PM
4/15/2021 5:10 PM
4/19/2021 5:16 PM
4/19/2021 5:40 PM
4/16/2021 5:47 PM
4/16/2021 5:55 PM



Laker-Phelps, Gail
Rayton, Linden .
Defuria, Claudia
Gordon, Margaret
Davis, Gregory
Clark, Denise
Falk, Cheri
Schapira, Carol
Anastasia, Patricia
Spencer, Louise
King, Walter
Billingham, Carla

Sinclair-Pappas,
Barbara

Covert, Susan
Ellermann, Maureen
Istel, Claudia

Sandersoon, Paul

Ipsart@tds.net

Not Given
gregs999@acl.com
Megordon98@gmail.com
glospreys(@comcast.net
denise.m.clark03055@gmail.com
Not Given

Not Given
patti@pattianastasia.com
Ipskentstreet@gmail.com
genedocwk@comeast.net
billingham2@comcast.net

Not Given

scovert@comeast.net
Not Given
claudia@sover.net

paul.g.sanderson@wildlife.nh.gov

603.798.5394
Not Given
Not Given
Not Given
Not Given
603.213.1692
Not Given
Not Given
Not Given
603.491.1795
603.978.9775
Not Given

Not Given

603.746,4486
Not Given
Not Given
1-603-271-11

A Member of the Public
A Member of the Public
A Member of the Public
A Member of the Public
A Member of the Public
A Member of the Public
A Member of the Public
A Member of the Public
A Member of the Public
A Member of the Public
A Member of the Public
A Member of the Public

A Member of the Public

A Member of the Public
A Member of the Public
A Member of the Public
State Agency Staff

Myself
Myself
Myself
Myself
Myself
Myself
Myself
Myself
Myself
Myself
Myself
Myself

Myself

Myself
Myself
Myself
NH Fish and Game

Support
Support
Support
Support
Support
Support
Support
Support
Support
Support
Support
Support

Support

Support
Support
Support
Oppose

4/19/2021 6:16 PM
4/19/2021 8:01 PM
4/19/2021 8:12 PM
4/19/2021 8:17 PM
4/19/2021 7:39 FM
4/19/2021 7:41 PM
4/19/2021 7:41 PM
4/19/2021 3:01 PM
4/19/2021 11:26 PM
4/19/2021 10:11 PM
4/19/2021 10:37 PM
4/20/2021 12:39 AM

4/20/2021 5:38 AM

4/20/2021 9:46 AM
4/20/2021 6:02 AM
4/20/2021 10:56 AM
4/20/2021 10:00 AM






New Hampshire
Fish and Game Department

HEADQUARTERS: 11 Hazen Drive, Concord, NH 03301-6500
(603) 271-3421
FAX (603) 271-1438

www.WildNH.com
e-mail: info @wildlife.nh.gov
TDD Access: Relay NH 1-800-735-2964

New Hampshire Fish and Game Department
Testimony on HB 200, As Introduced
Senate Judiciary Committee
April 20, 2021

We write on behalf of the NH Fish and Game Department to express our concern with the
language of HB 200 as infroduced.

We offer no comment as to the penalty provisions in the bill. We speak only to the language in
section I (c) that offers a blanket exemption to “...a device placed in a non-populated area for the

purpose of capturing video or images of wildlife.” Our concerns are:

a. The devices covered by the exemption are not specified.

The exemption appears to be directed at the traditional “game camera” which is a digital camera,
contained in a camouflaged container, which takes motion activated pictures of wildlife, stores them on a
digital card, which is retrieved by the camera owner and read on a computer. However, there are more
advanced products known as “live action game cameras” which are wireless, or communicate on a
cellular network, and which may be networked together with up to 400 additional devices, and which may
be operated continuously using solar panels for power. The potential for such devices to capture images
of people is therefore much higher, and if the images are communicated over a network, other criminal
and privacy laws may apply to that action.

b. The concept of a “non-populated area” is not defined.

It is unclear what lands might fall within this definition. It might be as expansive as any area that
is not within the curtilage of a residence (see RSA 627:9, I), or it might be more limited. However, what
is the status of a farmer’s fields or orchards? What is the status of managed timberland? What is the
status of a hiking trail, snowmobile trail, or OHRY trail? All of these are areas where human activity
occurs, and where images of people may be obtained, some of which might implicate the remaining
language of RSA 644:9.

c. For the purpose of capturing videg or images of wildlife.

Is this langunage in the nature of an affirmative defense to the remaining language of RSA 644:97
That is, if the person placing the device has a purpose to capture images of wildlife, but in fact actually
records images of people, does the device owner now have a defense to prosecution under the statute, and
does the state now have the burden to show the purpose for the placement of the camera as an element of
the underlying offense? What if the person does desire to capture images of wildlife, but knows at the
time that images of people are also likely to be captured? '

REGION 1
629B Main Street
Lancaster, NH 03584-3612
(603) 788-3164
FAX (603) 788-4823
email: reg1 @wildlife.nh.gov

REGION 2
PO Box 417
New Hampton, NH 03256
(603) 744-5470
FAX (603) 744-6302
email: reg2 @wildlife.nh.gov

REGION 3
225 Main Street
Durham, NH 03824-4732
(603) 868-1095
FAX (603) 868-3305
emalil: reg3@willdlife.nh.gov

REGION 4
15 Ash Brook Gourt
Keene, NH 03431
(603) 352-9669
FAX (603) 352-8798
email: reg4 @wildlife.nh.gov



d. Other bills are under consideration on this policy issue.

Please note that HB 474, HB 129, and HB 384, which are pending in this committee also raise
issues that may be relevant to this matter because they all relate to personal privacy, and all relate to what
data and images may be shared without violating a criminal statute. We also note that the House Fish and
Game and Marine Resources Committee has retained HB 490 to work on the use of “Live Action Game
Cameras”, which are the devices I noted above that have cellular, wireless and networking capabilities.
These raise significant concerns with privacy and the use of data and images of people in areas and in
places where people may not live, but certainly work and recreate.

1 also note that the Farm Bureau has petitioned the Fish and Game Department to adopt rules to
prohibit the installation of these types of devices on private property in the absence of notice to
landowners and permission from the landowners. Our efforts to resolve the petition have shown that there
is a real question regarding the authority of our agency to adopt such rules that affect private property in
this way, and that the legislature should consider action to clarify these questions.

For all of these reasons, the department respectfully asks the committee not to report this bill as
“Ought to Pass” until this language has been considered carefully. The Department is willing to work
with the sponsor and others on this issue in an effort to improve the bill.

Sincerely,
Paul G. Sanderson

Legal Coordinator
NH Fish and Game Department
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Senate Judiciary Committee
EXECUTIVE SESSION RECORD
| 2021-2022 Session

Hearing date:

Executive Session date:

Motion of: ) T-L-

52 HRO00

Committee Member

"Sen. Carson, Chair .

_Made by

Sen. Gannon, V-Chair

[ Sen. French

Sen. Kahn

|'Sen. Whitley == -

|‘ CIX]

Motion of: C@n%ﬁ‘

Committee Member

[ Sen. Carson, Chair

Made by _ Se
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Sen. Kahn
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Motion of:

Committee Member

Made by
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Sen. Gannon, V-Chair

Se

cond Yes No

{ Sen. French

Sen. Kahn

| Sen. Whitley .
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STATE OF NEW HAMPSHIRE
- SENATE

REPORT OF THE COMMITTEE
FOR THE CONSENT CALENDAR

Wednesday, May 5, 2021
THE COMMITTEE ON Judiciary
to which was referred HB 200-FN
AN ACT increasing the penalty for certain invasions of

privacy.

Having considered the same, the committee recommends that the Bill
IS INEXPEDIENT TO LEGISLATE

BY AVOTE OF: 5-0

Senator Sharon Carson
For the Committee

This bill would increase the criminal penalty for certain violations of privacy and nonconsensual
dissemination of private sexual images. Due to a lack of testimony regarding this bill, the Committee
believes it is impoasible to move the language forward at this time and recommends the bill to be
Inexpedient to Legislate.

Jennifer Horgan 271-7875



FOR THE CONSENT CALENDAR

JUDICIARY ,

HB 200-FN, increasing the penalty for certain invasions of privacy.
Inexpedient to Legislate, Vote 5-0.

Senator Sharon Carson for the committee.

This bill would increase the eriminal penalty for certain violations of privacy and nonconsensual
dissemination of private sexual images. Due to a lack of testimony regarding this bill, the

_ Committee believes it is impossible to move the language forward at this time and recommends
the bill to be Inexpedient to Legislate.
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Bill_Status

General Court of New Hampshire - Bill Status System

Docket of HB200

Bill Title: A increasing the penalty for ce'rpain invasions of privacy.

Official Docket of HB200.:

!

Docket Abbreviations'

Date - Body Description

1/4/2021 H Introduced (in recess of) 01/06/2021 and referred to Criminal Justice
and Public Safety HJ 2 P. 39

2/26/2021 H Public Hearing: 02/26/2021 02:30 pm Members of the public may attend
using the following link: To join the webinar:
https://www,.zoom.us/j/92701022260 / Executive session on pending
legislation may be held throughout the day (time permitting) from the
time the committee is initially convened.

3/16/2021 H Majority Committee Report: Ought to Pass (Vote 15-5; RC) HC 18 P. 35

3/16/2021 H Minority Committee Report: Inexpedient to Legislate

4/7£2021 H OQught to Pass: MA VV 04/07/2021 H] 5 P. 148

4/13/2021 S Introduced 04/08/2021 and Referred to Judiciary; $3 12

4/15/2021 ] Remote Hearing: 04/20/2021, 01:30 pm; Links to join the hearing can
be found in the Senate Calendar; SC 20

5/5/2021 s Committee Report: Inexpedient to Legislate; Vote 5-0; CC; 05/13/2021;
SC 23

5/13/2021 S " Inexpedient to Legislate, MA, VW === BILL KILLED ===; 05/13/2021; SJ
15

NH House NH Senate

gencourl.state.nh.us/bill_Status/bill_docket.aspx?lsr=0388&sy=2021&xtsessionysar=2021&txibillnumber=hb200&sortoption=

1M
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Bill Number: H SQOQ Senate Committee:A V—d
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