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May 18, 2021

HOUSE OF REPRESENTATIVES

REPORT OF COMMITTEE

The Committee on Judiciary to which was referred SB

96-FN-A,

AN ACT (New Title) relative to implicit bias training for
judges; establishing a body-worn and in-car

camera fund and making an appropriation therefor;
amending juvenile delinquency

proceedings and transfers to superior court; and
establishing committees to study the

role and scope of authority of school resource officers
and the collection of race and

ethnicity data on state identification cards. Having
considered the same, report the same with the following

amendment, and the recommendation that the bill

Original: House Clerk
Cc: Committee Bill File




OUGHT TO PASS WITH AMENDMENT.

Rep. Joe Alexander

FOR THE COMMITTEE

Original: House Clerk
Cc: Committee Bill File




COMMITTEE REPORT

Committee: Judiciary
Bill Number: SB 96-FN-A
Title: (New Title) relative to implicit bias training for

judges; establishing a body-worn and in-car
camera fund and making an appropriation
therefor; amending juvenile delinquency
proceedings and transfers to superior court;
and establishing committees to study the

role and scope of authority of school resource
officers and the collection of race and
ethnicity data on state identification cards.

Date: May 18, 2021

Consent Calendar: CONSENT

Recommendation: OUGHT TO PASS WITH AMENDMENT
2021-1391h

STATEMENT OF INTENT

This bill stemmed from recommendations of the Governor's Commission on Law Enforcement
Accountability, Community, and Transparency (LEACT) that was formed in the summer of 2020.
The LEACT Commission brought together stakeholders from all areas of the law enforcement
accountability debate; the Human Rights Commission, mental health, and others in order to
compromise on policy in the wake of the death of George Floyd. The bipartisan majority of the
Judiciary Committee believes that the recommendations of the LEACT Commission puts NH in front
of many other states by creating compromise from all stakeholders. Members of the LEACT
Commission testified in support of the policies in this bill. The amendment removes a section of the
bill which simply encouraged the court system to conduct implicit bias training. The majority of the
Judiciary Committee believes that there is incredible merit when all sides of a debate come together
to compromise on a bill. This bill is governing done right.

Vote 20-1.

Rep. Joe Alexander
FOR THE COMMITTEE

Original: House Clerk
Cc: Committee Bill File




CONSENT CALENDAR

Judiciary

SB 96-FN-A, (New Title) relative to implicit bias training for judges; establishing a body-worn and
in-car

camera fund and making an appropriation therefor; amending juvenile delinquency

proceedings and transfers to superior court; and establishing committees to study the

role and scope of authority of school resource officers and the collection of race and

ethnicity data on state identification cards. OUGHT TO PASS WITH AMENDMENT.

Rep. Joe Alexander for Judiciary. This bill stemmed from recommendations of the Governor’s
Commission on Law Enforcement Accountability, Community, and Transparency (LEACT) that was
formed in the summer of 2020. The LEACT Commission brought together stakeholders from all
areas of the law enforcement accountability debate; the Human Rights Commission, mental health,
and others in order to compromise on policy in the wake of the death of George Floyd. The
bipartisan majority of the Judiciary Committee believes that the recommendations of the LEACT
Commission puts NH in front of many other states by creating compromise from all stakeholders.
Members of the LEACT Commission testified in support of the policies in this bill. The amendment
removes a section of the bill which simply encouraged the court system to conduct implicit bias
training. The majority of the Judiciary Committee believes that there is incredible merit when all
sides of a debate come together to compromise on a bill. This bill is governing done right. Vote 20-
1.

Original: House Clerk
Cc: Committee Bill File
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Rep. Alexander Jr., Hills. 6
May 11, 2021

2021-1391h

04/05

Amendment to SB 96-FN-A

Amend the title of the bill by replacing it with the following:

AN ACT relative to establishing a body-worn and in-car camera fund and making an
appropriation therefor; amending juvenile delinquency proceedings and transfers to
superior court; and establishing committees to study the role and scope of authority
of school resource officers and the collection of race and ethnicity data on state
identification cards.

Amend the bill by deleting section 9 and renumbering the original section 10 to read as 9.



Amendment to SB 96-FN-A
- Page 2 -

2021-1391h
AMENDED ANALYSIS
This bill:

I. Amends the municipal retention schedule for certain police non-criminal internal affairs
investigations.

II. Requires the memorandum of understanding between a school district and a school resource
officer to be made public and establishes a committee to study the role and scope of authority of
school resource officers.

III. Establishes a body-worn and in-car camera fund and makes an appropriation therefor.
IV. Amends the juvenile delinquency statutes to exclude any child under 13 years of age unless
he or she has committed a violent crime, and removes certain criminal offenses as the basis for

transferring a delinquent child to superior court.

V. Establishes a committee to study whether the state should collect race and ethnicity data to
be included on state identification cards.
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HOUSE COMMITTEE ON JUDICIARY
EXECUTIVE SESSION on SB 96-FN-A
BILL TITLE: (New Title) relative to implicit bias training for judges; establishing a body-worn
and in-car
camera fund and making an appropriation therefor; amending juvenile delinquency
proceedings and transfers to superior court; and establishing committees to study the
role and scope of authority of school resource officers and the collection of race and
ethnicity data on state identification cards.

DATE: May 18, 2021

LOB ROOM: remote

MOTIONS: OUGHT TO PASS WITH AMENDMENT
Moved by Rep. Alexander Jr. Seconded by Rep. Merner AM Vote: 11-10
Amendment # 2021-1391

Moved by Rep. Alexander Jr. Seconded by Rep. McLean Vote: 20-1

CONSENT CALENDAR: NO

Statement of Intent: Refer to Committee Report

Respectfully submitted,

Rep Kurt Wuelper, Clerk



OFFICE OF THE HOUSE CLERK

1/22/2021 10:07:24 AM
Roll Call Committee Registers
Report

2021 SESSION

Judiciary

Bil#: 549,  Wotion: o7 F A AM #: / Ji_Exec Session Date: 3, //5’ /ZI

YEAS NV

Members

Gordon Edward M. Chalrman

McLean Mark VICe Chalrman S —

Sylvra MrchaeIJ
Wuelper Kurt F Clerk ”

Alexander Joe H

R‘*"‘m““—’ M eL v IU GJ/\
Greene Bob J

Kelley, Dlane E

SC“’ A2y fop 2 lo, '
Trottier, Douglas R

Smrth Mar]one K
Berch PauIS

Horngan Tlmothy O

D|Lorenzo CharlotteI 2

Kenney, Cam E

Langley, Dlane M
Paige Mark

Slmpson Alexrs .

T @) s




OFFICE OF THE HOUSE CLERK

Judiciary

Motion:

Bit#: SR

1/22/2021 10:07:24 AM
Roll Call Committee Registers

Report

2021 SESSION

203~ 15101
AM #:

Exec Session Date: .5 // g / Zf

Members

oron, Edward M. hairman |
ark Vice Chairman o

Sylvia, M|chael J

Alexander Joe H
Greene BobJ
Kelley, D|ane E

meh":msa”‘ A’ e/\)%ul 0,
Trottler DouglasR

Smlth Marjone K """"
Berch PaulS
Horngan Tlmothy O

DlLorenzo Charlotte I

Kenney, Cam E

Langley, Dlane M

McBeath, Rebecca Susan Py p</j 4/

Pa|ge Mark
Simpson, Alexis

YEAS

llllillllllllllllllll '

FIL N

H‘ E g

LR




OFFICE OF THE HOUSE CLERK

1/22/2021 10:07:24 AM
Roll Call Committee Registers
Report

2021 SESSION.

Judiciary

AR~
Bill #: 5‘594 Motion: Aél\f#/: é?‘ﬁ‘[/\ Exec Session Date: -5- // f/é/

Members NV

ordon dwrdMChair

~ \\.
s QS

MCLean Mark Vice Cha:rman S

Sylwa MichaeIJ
Wuelper Kurt F CIerk N —

Alexander Joe H

e S e

e g :
R T T e P e RS *

Greene, Bob J

Kel[ey, Dlane E
y ‘ :' z oyl AU
Trottler Douglas R

Sm[th MarJorle K
Berch Paul S.

Horrlgan Tlmothy O

D1Lorenzo Charlotte I

T =. "

Kenney, Cam E,

CD ~€ 5 N

Langley, Dlane M.
McBeath—RebeeeasSlmn

Palge Mark

Y

Slmpson AIeX|s o




OFFICE OF THE HOUSE CLERK

1/22/2021 10:07:24 AM
Roll Call Committee Registers
Report

2021 SESSION

Judiciary

Bill #: 6 59@ Motion: ﬁﬂ?" 139 /h Exec Session Date: 5//5/2/

Members

Gordon Edward M. Chalrman -

McLean, Mark Vlce Chalrman

Sylwa Michael J .

Alexander Joe H
P"":e “""be"’“ | l/ L
%W.

Greene Bob J

Kelley, Dlane E

Trottler Douglas R

Sm|th Marjorle K

'Berch Paul s,

Horrlgan Tlmothy O

DlLorenzo, Charlotte I

Qhase"’"“"'d" | u’ ,'.’,._ «

Kenney, Cam E

Langley, Dlane M :
MeBeaihRebeceaSusan ) anc)a | [ Ly ¢
Palge Mark

Slmpson, Alexis

~

e
\»:.
Q

PASS




Public
Hearing



HOUSE COMMITTEE ON JUDICIARY
PUBLIC HEARING ON SB96

BILL TITLE: relative toimplicit bias training for judges; establishing a body-worn and
in-car camera fund and making an appropriation therefor; amending juvenile
delinquency proceedings and transfers to superior court; and establishing
committees to study the role and scope of authority of school resource officers and
the collection of race and ethnicity data on state identification cards.

DATE:5/11//2021

LOB ROOM:301/Remote Time Public Hearing Called to Order: 9:05AM
Time Adjourned: 10:06 AM

Committee Members: Reps. Gordon, McLean, Wuelper, Sylvia, Alexander Jr., Rice,
Silber, Greene, D. Kelley, Tausch, Trottier, M. Smith, Berch, Horrigan, DiLorenzo, Chase,
Kenney, Langley, McBeath, Paige and Simpson

Bill Sponsors: Sen Bradley

TESTIMONY
Blue Sheet Support 121  Oppose 13
Use asterisk if written testimony and/or amendments are submitted.
Rep Berch proposes to have amendment to SB 96. Chairman rules the amendment non-
germane and requiring a separate public hearing. Rep Berch moves to hold hearing on
his amendment. Second by Rep McBeath. Amendment passes 11-8.

*

*Sen. BradleySenate Dist. 3 AG McDonald asked for SB96 as a result of the LEACT
commission. SB96 seeks to enact the recommendations of the LEACT commission needing new law.
There was adopted unanimously by the Senate. Part. Part 2 deals with the retention of disciplinary
records. Part 3 requires any memorandum of understanding about a resource officer. Part 5 Funds
the creates the body-worn camera Part 6 and 7 address delinquent children. Part 8 creates a
committee to study collecting race/ethnicity data for state identification cards and Part 9 encourages
the Judicial branch to take implicit bias and racial profiling training. Similar to what the police get.
If we adopt the Berch amendment, the Senate will be denied any opportunity to hold a hearing on a
subject already defeated in the House but not heard at all in the Senate.

Joseph Hoebeke Chiefs of Police Neutral Supports SB96 as amended b y
Senate. The amended bill has no collection of information on Race and ethnicity. It is important to
note there are problems with collecting this data due to police record keeping system. Q Mclean:
Thre in the resource officer MOU? A It is complicated. It basically includes the role of the officer in
various school situation/activities, hours of work, etc. You can view our model MOU of the PSTC
website.

*Giles Bissonnette ACLU NH Supports This is consensus legislation form the LEACT
commission that included all stakeholders. See my written testimony. The data collection component
needs an amendment [submitted language in my written]. We think this is a critical component. We
see no need for another study committee because we already studied the subject with the LEACT
commission. The intent is to clarify whether we have a problem in NH or not. We want to ensure
what we enact is acceptable to the police departments.

Will Stewart Exec Dir Stay Work Play NH Supports NH needs all gthe people. Especially
young people we can get. One reason people leave because of our lack of diversity. Q Wuelper: Are
you saying that collecting this data will draw more people of color to our state? A It will increase
trust between the public and police.



Mark Morrison Pres NH Police Association Support I served on the LEACT
commission. Our 48 recommendations were intended to enacted din totality. We are very concerned
ab out last-minute amendments. We are hopeful that our statistics will show we have no problem
with disparate treatment. Q Mclean: Do you know what concerns drove the Senate to change the
original LEACT recommendations about the data? The Study committee isn’t a denial of the
recommendation. For the mnost part our support is pretty basic. We support the ability of Law
enforcement to present data.

Ahni Malachi Human Right Commission Supports We have two small disappointments:
Replacing the collection of data with a Study committee. This data is collected already. The change of
implicit bias training to a suggestion means law enforcement will have different training from the
judicial branch. Q Notter: What does LEACT mean? .A The Governor’s commission on Law
Enforcement Accountability, Community and Transparency.

Matthew Broadhead AG office Support AG office in full support of SB96. This bill will
help improve confidence in law enforcement among the public. Q Mclean: Collection of race data? Do
you have any insight into Senate concerns driving the change to a study committee? A Not really. I
have heard that there may be a problem with placing the data on driver’s licenses and still meeting
federal standards. We do need to get it right. Q Smith: Do you support the language in the original
bill over the amended bill? Aa Yes, 100 %. Q Sylvia: With regard of the Legislature directing the
Court regarding training do you see an separation of pawers? Aa I do. The original language ordered
the Chief Justice to issue rules about the training and the Judicial branch does not do that through
rules. @ Smith: Does the AG office support the language in this bill now. We do as an accommodation
to the Judiciary.

Ken Norton NAMI NH Support I was part of the LEACT commission. I support the
original bill language. Q Smith: Would you support an amendment adding back the original
language? A Yes. I prefer the original language.



HOUSE COMMITTEE ON JUDICIARY
PUBLIC HEARING ON SB 96 Amendment
BILL TITLE: Relative to qualified immunity.
DATE:5/18/2021

LOB ROOM: /Remote Time Public Hearing Called to Order: 9:00 AM
Time Adjourned: 11:10 AM

Committee Members: Reps. Gordon, McLean, Wuelper, Sylvia, Alexander Jr., Melvin,
Merner, Greene, D. Kelley, Renzullo, Trottier, M. Smith, Berch, Horrigan, DiLorenzo,
Chase, Kenney, Langley, McBeath, Paige and Simpson

Bill Sponsors: Rep Berch

TESTIMONY

Blue Sheet Support 26 Oppose 1178
*  Use asterisk if written testimony and/or amendments are submitted.
*Rep. Berch: Sponsor This bill would guarantee citizens of our state have a right to go to
court for redress of harms caused by the government. It does 3 things: Returns to pre-1982 law re
Immunity; gives access to court for violations; and protects individual employees.
The amendment explicitly keeps immunity for individual actors as they have always had, and it set
a ‘reasonable’ standard and removes the alleged bad actor from the suit and ensures no state actor
will be held individually liable. We need this because state agents have been given nearly total
immunity for unwarranted acts of violence, and commission of other crimes such as exemplified by
the Sununu ‘Center suits. The bill has nothing to do with frivolous lawsuits. We should return to
basic principle that the government works for the citizens, not vice-versa. Principle 2: when the
government harms a citizen that citizen has a right to legal remedy as stated in the NH
Constitution. The cost of any damages rightly should fall on the employing government agency.
Costs can be avoided by hiring and training qualified people to act lawfully. There are many who
serve the interests of government employees, but we, the Legislature are tasked with protecting the
interest of the individual citizen. The arguments against this bill are the same as we heard about
allowing citizens to sue the government a couple of years ago. None of those happened with the
adoption of our recent Constitutional amendment. In New York, no negative effects have come from
removing qualified immunity. The doors to our courts must be open to our citizens. Q Trottier: Were
the cases you named in NH? A They were in other states, but there are cases being litigated to an
extent over excessive use of force in NH now. The problem is we can’t tell how many such cases exist
because most lawyers won'’t take such a suit due to qualified immunity. Q: Doesn’t NH have a
process to investigate complaints against police officers? A They may, but that is a different issue
from whether a citizen can go to court for redress of harms caused by such actions. This gives the
citizen the right to go to court to pursue justice after being harmed.

*Rep Lynn  Opposed The term ‘Qualified immunity’ comes from Federal case law. As far as
I know we use Common law or Statutory immunity. This bill creates a new cause of action for which
there is no need. Federal law Section 1983 was needed because there was no federal tort law, but in
Nh we have a large body of tort law. Any violation of rights would also be a common law tort.
Whatever wrongful acts happen they could be adjudicated under existing tort law. The new thing in
this bill is the right to collect attorney’s fees. The amendment may be unconstitutional to the extent
is eliminates the naming of defendants in Federal cases. If a suit is based on violation of the federal
constitution the State has no authority to change the process. Reasonableness is already the
standard for determining whether police action is constitutional. This bill could affect how actions
are evaluated in terms of constitutionality. This bill would exempt one who was clearly violating
current law. Enacting this law, would encourage municipalities to train their officers to look away in
questionable cases instead of working to protect the public. This can be seen from the results off
defunding the police movement in our country. The committee should do nothing, but if you feel



compelled to do something, I have sent proposed language to the committee. Q Smith: Are you
saying police decide how to act in some cases of fear of suits? A Yes. Q Are you also saying those
people who hire public officials should not exercise the most rigorous standards? A No. It is
absolutely important that police be highly screened and trained.

Ross Connolly: AFPNH Dep. Director Supports Amendment This amendment addresses
most of the concerns spoken to in the HB 111 debate. It is much narrower than previo8us language.
There are very few paths for citizens to seek justice for violations of rights. This undermines our
confidence in the entire government, Qualified immunity only becomes an issue after it is decided
that a constitutional violation. NH was one of the first places to challenge the idea that government
could only be held accountable by God. Government and its employees should not be above the law.
This amendment is just about accountability and transparency.

Judie Milner City Mgr. Franklin Opposed This amendment deals with all facets of
government action. It may cause government employees to fail to act when they should. It could
affect our ability to recruit replacements for our aging workforce. Under current law, state employees
are subject to tort law. This amendment could devastate a small community like Franklin. Franklin
is a mill town with steadily declining income. We are taking significant actions to turn that around
with a new water recreation facility. This amendment makes it difficult for us to open these
amenities to the public for free because we couldn’t afford that due to the inherent risks of outdoor
activity. We just put our liability insurance out to bid and were told that the removal of qualified
immunity would be a big problem. Many of our proposed attractions would become unfeasible under
this bill. Q Smith: Are you saying that franklin is planning on doing things that are irresponsible? A
No. Q Horrigan: How would Franklin be different from any private actor building such a facility? A
The city will provide the amenities free as opposed to charging fees. @ How do you pay for the park?
A We do a lot of fundraising and expect ither revenues to increase.

*Keith Neely Institute of Justice Support It 1s important municipalities =be held
account able for the actions of their employees just as other actors are. The costs of ending Qualified
immunity are due to b ad actors in the system. These costs are being born by those whose rights are
being violated and this bill would move them to the municipality where they belong. Under this bill,
an officer can be held accountable according to an objective standard. Qualifies immunity has
nothing to do with the typical “slip and fall” case one might see in a ‘water park’.

Q Trottier: Have you been contacted by anyone from NH for representation? A No

Ahni Malachi Human Rights Commission Exec Dir Opposes amendment LEACT commission
we a very divers commission with many groups represented. Adopting this amendment could kill
SB96. This amendment should be separate legislation.

Brandon Del Pozo Self  Support As a former Chief of Police I am involved in more than
one suit. Current federal law makes the ability to collect damages from even grievous violations
almost non-existent. The ability to bring civil suits at the State level would be a big step forward. Q
Alexander: Would you say the incident you described would fall under RSA 31?7 A Yes. Q Trottier:
Does Vermont have Qualified Immunity? A Qualified immunity is Federal, and the State of Vermont
has no law similar to this amendment.

John Krupski NH Police Association Opposes Amendment The amendment would impair
contracts and violate the US Constitution. The policy problems have been spoken to in terms of
government opportunity to do its work. While the bill exempts Judicial and Legislative functions but
not for those who enforce the law. That is inherently unfair. The bill allows one to b e fired for any
violation of a constitutional right. Any Collective Bargaining Agreement could be overridden by this
bill There are several existing statutes that allow for citizens to sue over various violations. We
believe the amendment treats government employees following the law if that law could be later
found unconstitutional. The references to State agents and government agents without definitions. Q
Trottier: Could an officer be sued for an action thought to be lawful: A Yes.

Jerry Greenfield Co-chair advocacy group to end Qualified Immunity Support Itis
critical that Q Are you saying that franklin is planning on doing things that are irresponsible? A N.
VT employees be held accountable for bad actions, especially those who have life-taking powers. It is



unfair and unjust for gov’t to be exempt from accountability for bad actors. To builds public trust for
law enforcement and gov’t in general you need to

*Cordell Johnston NHMA Opposes This bill is a real problem. We think gov’t actors
should be held accountable for bad behavior and in many cases in NH they are. I encourage you to
listen to NH voices. This bill makes local gov’t liable for innocent mistakes, not even mistakes but
differing interpretations of the law. As a Moderator, I had a person removed from Town Meeting and

detained. Later, he went to court and sued the Town. The court read the law differently than I and
the Police had.

Jay Schweikert Cato Institute The key feature of Qualified Immunity is that a prior decision
in the same jurisdiction with almost identical facts removed the expected immunity. Officer who had
been explicitly trained about freedom of speech got immunity when they shouldn’t have. Qualified
immunity only applies where one’s constitutional rights have been adjudicated to have been violated.
Thus, no case will be frivolous. Without attorney fees, very few civil rights cases can be brought.

Mark Beaudoin Retired Police Sgt. Opposed This is a national problem projected
into NH. We already have recruitment issues for police, and this would exacerbate that. Bad actors
are currently held accountable le. Actions that are reckless or wanton are punished. Many of gthe
type of suits are settled at comparatively low cost, but they add up.

Ken Norton NAMI NH Opposed I take no position on gthe content of the amendment
but the controversy over it could sink the highly accepted SB96. Q Alexander” Is this a ‘poison pill for
the work of the LEACT commission: A No, it’s an important subject but should be handled
separately.

*Michael Sitar Pres NH Assoc Of Fire Chiefs Opposed Many communities rely on
volunteer fire fighters and this bill could dissuade many from volunteering.

Richard Head Judicial Branch No Position The amendment needs a Fiscal Note
as it will impact the number of cases in courts. The language may ext3end beyond Qualified
Immunity.

*Kirk Beattie NH Assoc of Fire Chiefs Opposed We want to ensure fire fighter and
departments are not subject to unwarranted litigation and current law works well.

Thomas Mullins Keene City council Opposed The amendment sweeps way to
broadly. It applies to all City employees. RSA91-A requests involve a constitutional right and if we
err in applying it, we would be subject to suit for violation of Constitutional rights. We do think there
are issues with qualified immunity, but this amendment would punish city employees for good faith
mistakes.

Matthew Broadhead: Asst Attorney General Opposed The amendment tales a
hatchet to our statutory scheme where a scalpel is appropriate. This amendment waives several
kinds of immunity and each deserves consideration. We don’t have to defend wanton or reckless
behavior, so accountability does exist. To prevail under qualified Immunity, you don’t have to show
there has been a very similar case.

Sen Jeb Bradley the amendment would cause a serious problem if attached to SB96 as it has
not had any hearing in the Senate. There is no documented NH problem, and the amendment would
pout a lot of stress of many public agencies.

Robert Quinn Dept of Safety Commissioner Opposed The LEACT commaission
worked very hard to reach consensus on police issues. We need the changes in SB96. This subject
should b e studied but should not endanger SB96. Q Trottier: Are you saying NH took a proactive
approach to national problems? A Yes. We need to provide the best training and resources s. t our
law enforcement and we are moving in gthe right direction. Q Do you see this affecting Safety in
NH? Aa Yes. It 1s hard to recruit first responders now and this will make it worse.



Joseph Hoebeke Hollis Police Chief Opposed The amendment would remove
qualified and official immunity in NH. We expect a lot of courage and judgement from police officers.
Removal of qualified and official immunity would have many negative consequences. Officers should
be protected. This amendment would make their job even more dangerous.

Jim Kennedy City of Concord Opposed This amendment poses a real threat to NH
citizens.

pok DG

Rep Kurt Wuelper
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NHMA

NEW HAMPSHIRE MUNICIPAL ASSOCIATION

! EST. 1941 :

Hon. Edward Gordon, Chairman
House Judiciary Committee
Legislative Office Building, Room 208
Concord, New Hampshire

March 1, 2021

Via Electronic Mail Only
Re: HB 111, establishing a cause of action against the state to protect individual rights
Dear Chairman Gordon:

This supplements my hearing testimony on HB 111, which the New Hampshire Municipal
opposes. The bill appears to eliminate all sovereign and municipal immunity and implicitly repeal the
limits on state and municipal liability for damages under RSA 541-B and 507-B. It would subject
countless municipal officials and employees to lawsuits for good-faith decisions made in the
reasonable exercise of their discretion.

Under existing law, municipalities and their officials and employees are subject to liability for
both negligent and intentional misconduct, but subject to various limitations and immunities. These
are summarized below in very general fashion.

Discretionary function immunity is a common-law doctrine that shields municipalities from
liability for decisions made that involve the exercise of a legislative or judicial function or the
exercise of an “executive or planning function involving the making of a basic policy decision which
is characterized by the exercise of a high degree of official judgment or action.” Thus, a municipality
is not liable for alleged injuries resulting from, for example, a planning board’s approval of a site
plan, the selectmen’s decision not to lay out a road, or the town’s traffic control regulations.

Official immunity is a related common-law doctrine that protects individual municipal
officials and employees from personal liability for discretionary actions taken within the scope of
their employment, such as a police officer’s decision to arrest or not arrest someone. It is available
only if (1) the action is within the scope of the person’s duties; (2) the action is discretionary, not
ministerial, and (3) the actions are not taken in a “wanton or reckless manner.” The legislature has
codified a similar immunity for some, but not all, local officials in RSA 31:104. Official immunity
applies only if the employee reasonably believed his or her conduct was lawful. When an employee
receives official immunity, the municipality usually, but not always, has “vicarious immunity.”

Qualified immunity is similar to official immunity, except that it shields individual
employees and officials against lawsuits alleging violations of the United States Constitution, while

N EW HAMPSHIRE MUNICIPAL ASSOCIATION
25 Triangle Park Drive ¢ Concord, NH 03301 e Tel: 603.224.7447
NHMAinfo@nhmunicipal.org ® governmentaffairs@nhmunicipal.org e legalinquiries@nhmunicipal.org
www.nhmunicipal.org


https://www.gencourt.state.nh.us/rsa/html/III/31/31-104.htm

official immunity shields against lawsuits alleging common-law torts, such as negligence. Qualified
immunity is a federal doctrine developed by the courts to apply to claims under 42 U.S.C. §1983,
which provides a cause of action for violations of federal constitutional rights. Qualified immunity
protects a government official or employee unless the right in question was “clearly established” at
the time of the incident so that a reasonable official or employee would have understood that his or
her conduct was unlawful. It is called “qualified” to distinguish it from the absolute immunity that
judges and prosecutors enjoy for actions taken in the conduct of their responsibilities.

RSA 507-B provides statutory immunity for municipalities against common-law tort actions,
but, as with official immunity, it applies only if the person whose action caused an injury reasonably
believed that his or her conduct was lawful. In addition, under RSA 507-B:2, a municipality is liable
for injuries caused by its fault or that of its officials or employees arising out of the ownership or
operation of motor vehicles or premises.

RSA 507-B also limits a municipality’s liability to $325,000 for damages sustained by any
one person, and $1 million for any number of persons in a single incident or occurrence.

The state legislature and the New Hampshire Supreme Court (and, in the case of qualified
immunity, the United States Supreme Court) developed these immunities and limitations over the last
half-century in recognition that municipalities and their employees are expected to provide an
extensive array of services, unlike private entities, and holding them liable for every error in
judgment would lead to endless lawsuits and potentially unlimited taxpayer expense, as well as
paralyzing local government with a fear of litigation. As the New Hampshire Supreme Court
explained with respect to official immunity for police officers:

Police officers are trusted with one of the most basic and necessary functions of
civilized society, securing and preserving public safety. This essential and inherently
governmental task is not shared with the private sector. Police officers are regularly called
upon to utilize judgment and discretion in the performance of their duties. . . .

Further, law enforcement by its nature is susceptible to provoking the hostilities and
hindsight second-guessing by those directly interacting with police as well as by the citizenry
at large. . . . Unbridled exposure to personal liability and hindsight review of their decisions
would undoubtedly compromise effective law enforcement and unfairly expose officers to
personal liability for performing inherently governmental tasks. . . . The public simply cannot
afford for those individuals charged with securing and preserving community safety to have
their judgment shaded out of fear of subsequent lawsuits or to have their energies otherwise
deflected by litigation, at times a lengthy and cumbersome process.

Everitt v. General Electric Co., 156 N.H. 202, 217-18 (2007).

HB 111 would sweep away all these immunities for municipalities and their officials and
employees. It creates a cause of action “for an injury caused by an agent of the state or New
Hampshire or a political subdivision in violation of a right under the laws or constitution of New
Hampshire or the United States.” In such an action, “the court shall not be impeded by an invocation



of a state agent’s defense or immunity.” The bill expressly supersedes all defenses and immunities
contained in RSA 507-B or any other statute.

There would be no “defense or immunity” based on the fact that the employee or official
acted in good faith or reasonably believed his or her conduct was lawful, or that the rights in question
“were not clearly established at the time of their deprivation,” or that the official or employee “could
not reasonably or otherwise have been expected to know whether [his or her] conduct was lawful.”
(See page 2, lines 1-8.)

This language is clearly targeted at eliminating qualified immunity, and almost all of the
hearing testimony in support of the bill was about the need to eliminate qualified immunity. Again,
qualified immunity applies only in cases brought under federal law for violations of the federal
constitution, a very narrow class of all the cases that might be brought against a governmental entity.
In this narrow class of cases, the bill would do more than eliminate qualified immunity—i.e., the
immunity that applies when the federal constitutional right is not “clearly established.” It would also
eliminate any defense that the government employee acted in good faith or believed his or her
conduct was lawful. Thus, the employee could be liable even though: (1) the employee did not violate
a clearly established constitutional right; and (2) the employee acted in good faith; and (3) the
employee reasonably believed his or her conduct was lawful.

This would also eliminate official immunity (protecting individual employees and officials in
common-law tort actions) and arguably discretionary function immunity (which protects the
municipality itself from liability for discretionary legislative or executive actions). It may even
eliminate the immunity enjoyed by judges and prosecutors for making unpopular decisions. It also
appears to eliminate the damage caps in RSA 507-B, although this is not certain—an additional
problem with the bill is that its language is so vague in some places that it will likely require many
court decisions just to understand what it means.

However, this much is clear: If a municipal employee commits an act that is subsequently
found to have deprived someone of a previously unarticulated right under state or federal law or
constitution, the person whose rights were violated can bring an action—whether as a constitutional
claim or otherwise—against the employee and the employer. There would be no “defense or
immunity” based on the employee’s good faith conduct, the employee’s belief that his or her conduct
was lawful, or the fact that the plaintiff’s right was not “clearly established” at the time.

For example, a police officer arrests someone for violating a state law. The officer does
everything exactly right, and the person clearly violated the statute; but the supreme court rules that
the statute—enacted by this legislature—is unconstitutional because it violates the arrestee’s First (or
Second or Fourth) Amendment rights. Under HB 111, although the arresting officer did everything
right, he is subject to liability. This will affect not only police officers, but any municipal employee
or official—town manager, building inspector, recreation director—who might innocently take an
action that is subsequently determined to have violated someone’s rights.

The bill’s supporters made much of the fact that it protects individual employees from having
to pay damages personally, although the employee would still be named as a defendant. Instead, the
municipality, as the employer, would be liable for all damages. This is hardly an improvement. If a



municipality has trained its employees properly and one of those employees is sued for an action that
he took in good faith and reasonably believed to be lawful, and which in fact had never previously
been found to be unlawful, why should anyone, including the municipality—that is, its taxpayers—be
required to pay damages? On the other hand, if an employee does something truly reprehensible that
town officials could not have foreseen, why should the town be liable while the employee is spared?

The bill’s problems do not end there. In any action in which the plaintiff prevails, the
municipality would also be liable for attorney fees and “other litigation costs.” This—in addition to
eliminating the statutory damage caps—will result in huge costs for municipalities.

Finally, under the proposed new RSA 507-H:7 (page 2, lines 21-24), the municipality could
fire an employee whose conduct, however innocent, is found to have deprived someone of his or her
rights. This appears to be an unconstitutional impairment of the obligation of contracts.

In the past, some legislators have asked why municipalities should benefit from immunities
that are not available to private businesses. The answer, as stated above, is that municipalities
perform an array of services that no private business would ever consider: provide police and fire
protection, build and maintain roads, dispose of trash, protect public health, provide ambulance
service, inspect buildings, and run recreation programs, to name a few. But this bill does not merely
eliminate immunities and subject municipalities to the same rules as private businesses. It goes much
further, by depriving them of defenses that are available to other defendants and requiring them to
pay the plaintiff’s attorney fees and litigation costs, a burden that is almost never placed on private
defendants.

The consequences of this legislation will be extreme. Police departments already have trouble
recruiting new officers, and municipalities have trouble finding people to serve in all kinds of
positions. The prospect of being sued for every error in judgment or innocent mistake will exacerbate
these problems. Litigation and insurance costs will rise, bringing property tax rates with them.
Finally, municipalities may decide that it is simply not worth it to provide police protection or the
many other services that will now subject them to lawsuits.

Please find HB 111 inexpedient to legislate.
Thank you very much for your consideration.
Sincerely,
Cordell A. Johnston

Government Affairs Counsel
cc: Committee members



Written Testimony of Keith Neely
Attorney

Institute for Justice
May 18, 2021

New Hampshire House Judiciary Committee

Amendment 1244h to SB 96-FN-A
Cause of Action to Protect Individual Rights

My name is Keith Neely, and I am an attorney at the Institute for Justice. IJ is a
nonprofit law firm that works all over the country to defend individual rights.

Thank you for the opportunity to testify in support of Amendment 1244h to SB 96-
FN-A, “Cause of Action to Protect Individual Rights.” It represents the gold
standard for state civil rights reform and an excellent opportunity for New
Hampshire to continue leading the country in protecting individual liberties.

I write in response to an argument raised in a recent op-ed published by the Union
Leader.! In it, the authors argue that ending qualified immunity would be unwise
because police officers “have to make split-second and challenging decisions” and
“[t]he public would not want officers to hesitate or pause because they're worried
about legal action taken against them.”

These concerns are unfounded as a matter of black letter law.

These “split-second and challenging decisions” are generally governed by—and law
enforcement officials are given great deference by—the Fourth Amendment to the
United States Constitution (or Article 19 of the New Hampshire Constitution),
which prohibits “unreasonable searches and seizures.”

The U.S. Supreme Court’s decisions in Graham v. Connor, 490 U.S. 386 (1989), and
Plumhoff v. Rickard, 572 U.S. 765 (2014), both emphasize that the Fourth
Amendment’s reasonableness standard must take into account the fact that police
officers “are often forced to make split second judgments—in circumstances that are
tense, uncertain, and rapidly evolving.” Plumhoff, 572 U.S. at 777.

In other words, courts do not find a constitutional violation when officers act
reasonably. This means that officers don’t need qualified immunity to protect
themselves when making reasonable split-second decisions-because there is NO
constitutional violation.

1 Allen Aldenberg and Marc Beaudoin: NH should focus on training and readiness, UNION LEADER (May 16, 2021),
available at https://www.unionleader.com/opinion/op-eds/allen-aldenberg-and-marc-beaudoin-nh-should-focus-
on-training-and-readiness/article 11403aed-87f5-5a9b-a71c-b51a6bb59545.html.




Recognizing the importance of this issue, Amendment 1244h explicitly codifies the
Supreme Court’s standard as part of the statutory text, instructing courts to
“recognize an agent must often make split-second decisions in dangerous situations”
when measuring reasonableness. 507-H:4(IV).

Representative Berch, the amendment’s supporters, and the U.S. Supreme Court
have addressed this issue. The concerns raised in the op-ed should be dismissed.



NEW HAMPSHIRE ASSOCIATION OF FIRE CHIEFS, INC.
Working Together to Make a Difference

547 Charles Bancroft Hwy.
Litchfield, NH 03052

www.nhafc.org
Email: nhfirechiefs@gmail.com

May 18, 2021

House Judiciary Committee
NH House of Representatives
State House

Concord, NH 03301

Dear Chairman Gordon and Members of the House Judiciary Committee:

I write to you as the President of the New Hampshire Association of Fire Chiefs
(NHAFC). I also serve as the Fire Chief for the towns of Tilton and Northfield. The
NHAFC provides leadership, education, and advocacy for the NH Fire Service.

I write to inform the Committee of the Association’s opposition to amendment 1244 to
SB 96. You may recall that our Association opposed HB 111 earlier this session. We were
relieved when the House ultimately decided to table the legislation.

Prior to the House vote on HB 111, our Association expressed willingness to work on
measured revisions to existing qualified immunity laws in NH, if necessary, with
proponents of the bill. It was disappointing to see the issue re-emerge, without an effort
to engage all interested parties within the state. The contrast between underlying bill
(SB 96), which was developed by a number of NH based interest groups through the
LEACT process, versus how this amendment was developed and introduced is stark and
unfortunate. In listening to the public hearing on SB 96, the support for the bill was
overwhelming due to the transparent and inclusive process used. NHAFC believes that
if changes are necessary to the current laws, a similar process would be necessary.

As we stated during the debate on HB 111, many communities in New Hampshire rely on
call firefighters as first responders. At that time, we provided an article from the
Concord Monitor which highlighted the challenges communities are having to find
individual willing to serve as call firefighters. Full time departments are experiencing
the same challenges. If SB 96 were to become law with the proposed amendment, those
who are willing to consider a career in the fire service may decide against doing so to
avoid the associated new potential for being subject to a high-profile lawsuit which
could result in termination. NH full time and call Fire Departments must compete with
private sector employers as well as Departments in other states. Creating an
environment which makes NH less attractive will only exacerbate these problems. To




date, we are unaware of issues with the current legal structure in NH regarding qualified
immunity. Making this change, for no clear reason, will result increased challenges for
recruiting and retaining the next generation of first responders does not seem
reasonable.

During the prior debate, we heard that HB 111 was attempting to revert to a standard
used in the 1980s. While that may not be too long ago in terms of the evolution of legal
theories, the vast majority of New Hampshire first responders have spent their entire
careers providing service under the current laws. These laws do not provide protection
for “reckless and wanton” actions but they do ensure that firefighters, EMTs, and others
involved in emergency response are not subject to unnecessary litigation. The current
NH law strikes the right balance.

On behalf of the Association’s members, I thank you for your time and consideration of
our concerns. We reiterate our willingness to work toward a more reasonable proposal
to address concerns regarding municipal liability protections with all parties. In the
interim, we oppose the proposed amendment and ask that you do so as well.

Thank you.

Respecttully,

Chief Michael ar, President
New Hampshire Association of Fire Chiefs




Time to Repeal Police Immunity
By Chuck Douglas

Public safety and law enforcement are the first functions of
government. In millions of interactions between police officers and citizens
each year, only a small fraction end badly.

Sometimes an officer does violate the state or federal constitutions. If
unaddressed in court, this breeds distrust of the police making their job
even tougher and more dangerous than it is. One way police departments
can be made accountable to the George Floyds of this world is to allow
lawsuits for excessive force or illegal searches and seizures to proceed in
state courts.

Part I, Article 19 of our State Bill of Rights prohibits illegal searches
and seizures. But when violations do occur, we must now turn to the very
similar federal Fourth Amendment as the basis for filing suit in federal or
state court.

An excessive force case cannot be based on our Bill of Rights, but
must be based on the federal protections that have allowed civil suits for

damages since 1871 pursuant to that year’s Civil Rights Act.



Police misconduct and certain other intentional tort cases against
town and city employees frequently involve claims under that 1871 Civil
Rights Act. But the U.S. Supreme Court created the doctrine of “qualified

immunity” by an activist judiciary 50 years ago to shield government

officials who violate the law. Saucier v. Katz, 533 U.S. 194, 206 (2002).

The State of Colorado last year enacted a law that the federal
judicially created theory of “qualified immunity” was null and void in its
state courts. We should do the same here by passing Representatives Berch
and Lekas” amendments to SB 96.

Even if a state cause of action is enacted to enforce our Bill of Rights
in state courts there are already ample protections to ensure an officer or
trooper will not be risking their own bank accounts or house.

First, they are indemnified from damages, costs and attorney’s fees
by the provisions of RSA 31:105 and 106 in the case of local officers, and
RSA 99-D for state troopers.

Second, the state self-insures and covers those verdicts and expenses
while the counties, towns, etc. have coverage through the mutual risk pool

known as Primex.



Third, there are limits or caps on recovery of $325,000 in cases against
local officers or departments and $475,000 against the state.

For those who argue any repeal would lead to a flood of lawsuits,
please consider that implies we are having massive unchecked violations of
our rights going on today but with no recourse to the courts. I do not think
anyone believes that to be the case in our state now.

So where will this flood occur? It is only a scare tactic.

We need to back the blue but sue the few who prove themselves
unworthy of a badge. Society won’t survive without the rule of law but

there can be no respect for law without justice.

Chuck Douglas is a former Superior Court and Supreme Court Justice practicing law in

Concord.



(1) Inany claim made against a law enforcement officer or against a
governmental entity, including the State of New Hampshire, which employed the law
enforcement officer, arising out of actions taken by said officer under color of official
authority, in which the officer or the governmental entity asserts any common law or
statutory immunity as a defense, the burden shall be upon the officer or the
governmental entity to establish that the immunity asserted applies under all the facts
and circumstances of the case.

AND

(2) In determining whether the officer or the governmental entity is entitled to
immunity, the absence of judicial precedent addressing the same or closely similar facts
and circumstances to those presented in the case before the court shall not alone be
sufficient to prevail on an assertion of immunity if the court determines that a properly
trained officer in the position of the officer whose conduct is at issue would have known
that such conduct was clearly unlawful.

OR

(3) In determining whether the officer or the governmental entity is entitled to
immunity, the court shall not apply either common law or statutory immunity with such a
degree of specificity as to preclude defeat of the assertion of immunity unless there is
judicial precedent determining unlawful official conduct identical or closely analogous to
that presented in the case before the court. Notwithstanding the absence of such
precedent, the assertion of immunity shall fail if the court determines that a properly
trained officer in the position of the officer whose conduct is at issue would have known
that such conduct was clearly unlawful.



SB96 Testimony

Dear Members of the House Judiciary Committee
Please amend SB 96 and then vote "ought to pass as amended".

SB 96 as it reaches your Committee contains many of the policing reform recommendations of the
Governor's LEACT Commission, but

omits the recommendation for data collection about police interactions- (the provision having been
removed by the Senate).

Please put the data collection provision back into the bill and and then vote in support of the bill.

SB 96 is a bipartisan measure based on the recommendations of both law enforcement and non-law-
enforcement representatives of the society. It goes a long way to modernize policing in the State.

The bill really needs the data-collection provision to enable a later assessment of its effectiveness after
it has been put into effect and to determine whether any additional steps to improve policing need to
be taken.

Sincerely,

Wiltrud R. Mott-Smith

91 Kenney Road

Loudon 603-267-7566

Dear Members of the House Judiciary Committee

Please amend SB 96 and then vote "ought to pass as amended".

SB 96 as it reaches your Committee contains many of the policing reform recommendations of the
Governor's LEACT Commission, but

omits the recommendation for data collection about police interactions- (the provision having been
removed by the Senate).

Please put the data collection provision back into the bill and and then vote in support of the bill.

SB 96 is a bipartisan measure based on the recommendations of both law enforcement and non-law-
enforcement representatives of the society. It goes a long way to modernize policing in the State.

The bill really needs the data-collection provision to enable a later assessment of its effectiveness after
it has been put into effect and to determine whether any additional steps to improve policing need to

be taken.

Sincerely,
Wiltrud R. Mott-Smith

Page 1 of 15



SB96 Testimony

91 Kenney Road
Loudon 603-267-7566

Dear Chairman Gordon and Honorable Committee Members:

| am submitting this proposed amendment to SB 96 for your consideration. | look forward to seeing you
all tomorrow.

Thank You,

Representative Charlotte DiLorenzo
Rockingham 17
Newfields/Newmarket

(603)988-4405 cell

Dear Chair Gordon and colleagues,

| enclose an Amendment to SB96, which | plan to introduce and discuss on Tuesday. As you will read, it is
( again) on Qualified Immunity. Due to the restrictions of our right-to-know law, | will not discuss this
Amendment here - but simply note that it has both substantive and technical changes from HB111.

| expect that there will be individuals and organizations that will sign up to speak on Tuesday, either in
favor of the Amendment or for informational purposes. For those who might wish to speak with me, |
am easily available by phone or email. There will also be a press conference on repeal of Qualified
Immunity on Monday @ 11 AM in front of the State House. Everyone is welcome!!

Best regards,
Paul

Paul Berch, NH State Representative, Cheshire-1
Assistant Democratic Leader

House Judiciary Committee

Supreme Court Advisory Committee on Rules

Commissioner, Ct. River Valley Flood Control Commission

Chair, Cheshire County Delegation Executive Committee
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Dear Chairman Gordon and committee members:

| understand that an amendment has been proposed to SB 96, scheduled for a hearing in your
committee tomorrow, that would incorporate the substance of HB 111, which failed in a House vote
earlier this year and then was tabled. | do not know whether you are planning to entertain testimony on
the amendment tomorrow. NHMA does not plan to testify, but we have seen the amendment, and this
is to inform you that the amendment does not alleviate the concerns | expressed in my March 1 letter to
the committee about HB 111 (attached). If the amendment goes forward, we would oppose it as
vigorously as we did HB 111, for the same reasons.

Thank you for your consideration.

Cordell Johnston

Government Affairs Counsel

New Hampshire Municipal Association
25 Triangle Park Drive

Concord, NH 03301

603-230-3323

Dear Members of the Judiciary Committee,

| am attaching written testimony from Brendan del Pozo, former Chief of the Burlington Police
Department and NYPD Commander, in support of the Berch/Lekas Amendment to SB 96.

Best wishes,

Amos

Amos Irwin
Program Director

Law Enforcement Action Partnership
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Amos@LawEnforcementAction.org
(650)762-6671

LawEnforcementActionPartnership.org

Dear Judiciary Committee:

Please accept the attached written testimony in support of the Berch/Lekas Amendment to SB 96 from
Chief Brendan Cox (Ret.) of the Albany Police Department.

Best wishes,

Amos

Amos Irwin
Program Director
Law Enforcement Action Partnership

Amos@LawEnforcementAction.org

Statement by James McKim, President of the Manchester NAACP
House Judiciary Committee
Senate Bill 96

May 11, 2021

| was honored to serve on the Governor’s Commission on Law Enforcement Accountability, Community
and Transparency (“LEACT”) representing the Manchester National Association for the Advancement of
Colored People (NAACP). | was, also, honored to participate as one of the team of stakeholders from all
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sides of the law enforcement spectrum to develop SB96. | believe the bill accurately represents the
consensus of the LEACT Commission and, wholeheartedly, support it as originally written.

| and many of us who worked diligently to address concerns about the implementation of the racial data
collection during police stops component are truly disappointed that it was stripped out of the bill.
While this topic was the subject of much discussion during the LEACT hearings, we all concluded that it
was appropriate and important to include.

As we heard, CALEA-certified agencies already collect this information. As such, the reasons for its
collection have been verified by experts in law enforcement and leaders in government. Not including
this component would say to the public, and to people of color specifically, that those experts and
government who created and supported the CALEA certification are not correct in their reasoning. It
would, also, say that law enforcement is not trustworthy to collect the data necessary to ensure fair
treatment.

| believe this Committee and the NH Legislature wants to govern in a manner that engenders trust by all
its citizens. Please know that trust in this Committee and the entire NH Legislature is on a very tenuous
footing with people of color in the state. Failing the passage of this bill will be a significant factor in
breaking that trust totally. | ask that you support this bill and that the previously stripped section be
added back as originally written.

James McKim, President
Manchester Branch of the NAACP Unit #2069
(603) 215-7044

https://naacpmanchesternh.com

Hello again fellow committee members. | originally had the sections wrong in the two amendments |
sent over yesterday. | am forwarding over two new amendments. | plan on proposing amendments
2021-1391 and 2021-1393 at the executive session for SB96 next week. Please do not reply all.

Thanks! See you at 1.
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Representative Joe Alexander

Goffstown, Cell: (603) 856-5227

Dear Committee Members:

| have signed up to testify tomorrow by Zoom in opposition to the non-germane amendment to
SB96 proposed by Representative Berch, Amendment 2021-1244h. Although | acknowledge that this
amendment is not exactly the same as HB111, it is substantially similar to that bill, particularly insofar as
it would eliminate so-called qualified immunity in suits against the state or municipalities based on
claims of unconstitutional actions by state or local officials. As you know, HB111 was not approved by
the House when we last met in full session.

When | spoke in opposition to HB111 on the House floor, | stated my belief that qualified
immunity should be changed, but should not be eliminated. The need for change stems from the fact
that some courts (I do not believe that New Hampshire courts are among them) have applied qualified
immunity so broadly that law enforcement officers have been able to rely on the doctrine as a defense
to their actions unless there was a virtually identical judicial decision from a prior case which held the
conduct at issue to be unlawful.

| will explain in detail tomorrow why | believe Amendment 2021-1244h is ill-advised and should be
defeated. However, in advance of my testimony | have prepared and attach hereto a draft of statutory
language that | believe would correct the existing problem with qualified immunity without eliminating
this doctrine altogether. Paragraph (1) of the attached document makes it clear that in applying any
form of immunity, either common law or statutory, the burden of establishing that immunity applies
rests with the governmental entity or official who is asserting immunity as a defense to the

action. Paragraphs (2) and (3) are alternative versions of language that is designed to specifically tell
courts that in order for immunity to be defeated it is not necessary that there be a specific prior court
case closely on point that holds unlawful conduct analogous to that which occurred in the present
case. Rather, the proper test to be applied is whether under all the facts and circumstances a properly
trained law enforcement officer would have understood that his or her conduct was clearly unlawful. 1
suggest that the Committee consider adopting paragraph (1) and either paragraph (2) or paragraph (3)
as an alternative to Amendment 2021-1244h.

You will note that my proposal is worded so that it is only applicable in cases involving alleged unlawful
conduct by law enforcement officers; it would not apply to claims of unlawful actions by other state or
municipal officials, such as state highway, environmental, or health officers, local code enforcement
officers, etc. |so limited my proposal because it is my understanding that the opposition to qualified
immunity as it currently exists arises almost exclusively with respect to alleged misconduct by police
officers.

If the Committee is amenable to my proposal, | suggest that it should be inserted at an appropriate
place in both RSA chapter 507-B and RSA chapter 541-B.
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I look forward to speaking with you tomorrow.
Best regards,

Bob Lynn

Dear Representatives,

| urge you to add back the provision on data collection stripped from SB 96 by the Senate, then to vote
Ought to Pass with Amendment on this proposed legislation.

Thank you for your consideration,
Chrisinda M. Lynch

Concord, NH cmmelynch@comcast.net

Dear Committee Members,

SB 96 is a good bill. It would be even better with the data collection provision which the Senate removed
from the bill.

Please return the data collection provision to the bill and then vote Ought to Pass as Amended.
Thank you.

Sincerely,

Wiltrud R. Mott-Smith

91 Kenney Road
Loudon, NH 03307

Dear House Judiciary Members:

Please see attached written testimony regarding qualified immunity.

Sincerely,

Charles G. Douglas, llI, Esq.
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Douglas, Leonard & Garvey, P.C.
14 South Street, Suite 5
Concord, NH 03301

(603) 224-1988

Fax: (603) 229-1988

chuck@nhlawoffice.com

Good morning, Representatives. | am sending this e-mail in order to “weigh in” on SB 96 — Amendment
(Non-Germane) that is scheduled to come before your committee tomorrow (05/18/21) at 9:00 a.m. |
am extremely concerned both with this amendment as well as the underlying bill. SB 96 is a bill that
addresses recommendations made from the LEACT Committee (Law Enforcement Accountability,
Community, and Transparency) and supported by the Governor in order to ensure law enforcement is
working WITH our communities in an effort to prevent police misconduct. While we are very lucky in
New Hampshire to not be experiencing issues that we are seeing in other states/regions of the country,
it is vital that we stay ahead of the curve and on the forefront of best practices. The changes made by
this bill are paramount. HOWEVER, adding a non-germane subsection taking away Qualified Immunity is,
quite frankly, wrong and shortsighted. Removing qualified immunity for governmental workers
accomplishes nothing except ensuring it will be more difficult to retain and recruit quality officers. As |
assume you all know, Qualified Immunity does NOT protect officers/employees that disregard the law,
policies or known standards ... rather, it provides a small amount of protection to officers who follow
proper procedures in an appropriate way, but a person still wants to “sue” regardless. As police officers,
we are granted an enormous power that — like the superheros movies — comes with an enormous
amount of responsibility. 99% of us are always trying to do the right thing at the right time under the
threat of physical and emotional harm, trying to protect everyone involved or nearby, and all within a
split-second. None of that is an excuse for not following best practices ... but if best practices ARE
followed, we need the limited umbrella of protection — Qualified Immunity.

Please consider voting NO on the SB 96 Amendment that will be discussed tomorrow morning.

Thank you,

Tara Laurent, Chief of Police

Greenland Police Department

16 Town Square
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Greenland, NH 03840
0:603-431-4624
F: 603-431-4415

tlaurent@greenlandpd.us

To the members of the House Judiciary Committee,

| am writing to urge you to support amendment #2021-1244h to SB 96, a police reform bill. This
amendment would eliminate qualified immunity in New Hampshire.

Qualified immunity prevents police officers from being held liable for their actions unless a federal
appeals court or the US Supreme Court has already held that another officer previously violated the
Constitution by engaging in precisely the same conduct under precisely the same circumstances. This
severely limits the number of circumstances under which officers can be held liable for their actions.
Qualified immunity has prevented officers from being held liable for:

Knocking unconscious and breaking the collarbone of the alleged victim of an assault,
Shooting a ten-year old child while attempting to shoot the family dog,
And deploying a police dog against a suspect who had already surrendered.

By preventing officers from being held accountable, qualified immunity enables them to continue
committing acts of violence against our communities with impunity. Ending qualified immunity is not
nearly enough, but it is a crucial first step to making New Hampshire safer for BIPOC residents and
promoting justice in our state. We cannot allow this doctrine to continue to prevent police
accountability in New Hampshire. Please support this amendment to SB 96 to end qualified immunity in
New Hampshire.

Thank you for your consideration.

Arianna Khan
arianna.m.khan.22@dartmouth.edu

Hanover, New Hampshire 03755

’

To the members of the House Judiciary Committee,
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| am writing to urge you to support amendment #2021-1244h to SB 96, a police reform bill. This
amendment would eliminate qualified immunity in New Hampshire.

Qualified immunity prevents police officers from being held liable for their actions unless a federal
appeals court or the US Supreme Court has already held that another officer previously violated
the Constitution by engaging in precisely the same conduct under precisely the same
circumstances. This severely limits the number of circumstances under which officers can be held
liable for their actions. Qualified immunity has prevented officers from being held liable for:

Knocking unconscious and breaking the collarbone of the alleged victim of an assault,
Shooting a ten-year old child while attempting to shoot the family dog,
And deploying a police dog against a suspect who had already surrendered.

By preventing officers from being held accountable, qualified immunity enables them to continue
committing acts of violence against our communities with impunity. Ending qualified immunity is
not nearly enough, but it is a crucial first step to making New Hampshire safer for BIPOC residents
and promoting justice in our state. We cannot allow this doctrine to continue to prevent police
accountability in New Hampshire. Please support this amendment to SB 96 to end qualified
immunity in New Hampshire.

Thank you for your consideration.

cccmenke@gmail.com ?info@sg.actionnetwork.org

I am in favor of this bill regarding the LEACT Commission. However the

removal of the data collection provision will make the Commission much

less effective by not having the necessary information to make

appropriate decisions regarding policing. Without the information

regarding color/age, etc it will make it harder to make those

decisions. The data collection provision needs to be included as an

amendment and should be OTP WITH the amendment. Barbara D. Reed ?hdreed74@gmail.com

Dear New Hampshire House Judiciary Committee Staff,

Please see the attached testimony on behalf of Chief Brendan Cox (Ret.) in support of the Berch/Leaks
Amendment to SB 96. The hearing is scheduled for 9am on May 18th.
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Please acknowledge receipt of this email.

Thank you for all your hard work during this difficult time!

Regards,

Roshun Shah

Speakers Bureau Associate

The Law Enforcement Action Partnership

Website: https://lawenforcementactionpartnership.org/

Email: roshun@lawenforcementaction.org Phone: (909)-525-8615

Dear New Hampshire House Judiciary Committee Staff,

Please see the attached testimony on behalf of Chief Brandon del Pozo (Ret.) in support of the
Berch/Leaks Amendment to SB 96. The hearing is scheduled for 9am on May 18th.

Please acknowledge receipt of this email.

Thank you for all your hard work during this difficult time!

Regards,

Roshun Shah

Speakers Bureau Associate
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The Law Enforcement Action Partnership

Website: https://lawenforcementactionpartnership.org/

Email: roshun@lawenforcementaction.org

Phone: (909)-525-8615

Good Afternoon,

| am opposed the amendment to SB96 being voted on 5/18/2021. Please vote against this bill.

Kellie-Sue Boissonnault
Chairwoman-Wilton Select Board
Town of Wilton

42 Main Street

Wilton, NH 03086

Select Board Office (603) 654-3299
Cell (603) 554-6899

E-mail: kelliesueb@wiltonnh.gov

Dear Committee Members:

Please see the attached letter regarding Amendment 1244h to SB 96, which the committee will be
considering tomorrow. | am also attaching for reference my earlier letter on HB 111.

Thank you.

Cordell Johnston
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Government Affairs Counsel

New Hampshire Municipal Association
25 Triangle Park Drive

Concord, NH 03301

603-230-3323

Please support amending the bill to include the data collection provision that the Senate stripped out
and please vote ought to pass as amended on SB96

Thank you. Elizabeth Janeway of Webster, NH ?ecjwayl@aol.com

House Judiciary Committee Members,

Please find attached my written testimony in support of Amendment 1244h to SB 96 in advance of
tomorrow’s hearing.

Thank you,

Keith

Keith W. Neely

Attorney

Institute for Justice

901 North Glebe Road, Suite 900
Arlington, VA 22203

Tel: (703) 682 — 9320 ext. 277

Chairman Gordon and Members of the House Judiciary Committee:
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Our firm represents the NH Association of Fire Chiefs. The Association requested that we forward the
attached letter outlining their opposition to the non-germane amendment to SB 96 which you are
scheduled to hear this morning. Several Chiefs intend to testify and may reference this written
testimony.

Please contact me with any questions.

Thank you.

Adam Schmidt

Adam Schmidt, Vice President

J. Grimbilas Strategic Solutions, LLC
(Office) 4 Park Street, Suite 101, Concord
(Mail) PO Box 233, Northwood, NH 03261
(Cell) 603 785-4973

adam@jgstrategies.com

Dear Members of the House Judiciary Committee,

| know that you are meeting in Executive Committee today to consider Senate Bill 96. As you well know,
SB 96 was drafted in response to recommendations from the governor’'s Commission on Law
Enforcement Accountability, Community and Transparency. It is unfortunate that the Senate amended
the bill to specifically remove any requirement for police to record and report racial information about
who is arrested, searched or stopped by law enforcement.

| believe that it is important that date concerning NH Police be transparent to the communities they
serve. With the growing diversity in NH, it is important that such data be recorded and available for use
to ensure that no inappropriate bias exists in our policing.

Thank you, Debbie Leavitt ?daleavitt77 @comcast.net

Dover, NH
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Rep Kurt Wuelper
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NHMA

NEW HAMPSHIRE MUNICIPAL ASSOCIATION

! EST. 1941 :

Hon. Edward Gordon, Chairman
House Judiciary Committee
Legislative Office Building, Room 208
Concord, New Hampshire

March 1, 2021

Via Electronic Mail Only
Re: HB 111, establishing a cause of action against the state to protect individual rights
Dear Chairman Gordon:

This supplements my hearing testimony on HB 111, which the New Hampshire Municipal
opposes. The bill appears to eliminate all sovereign and municipal immunity and implicitly repeal the
limits on state and municipal liability for damages under RSA 541-B and 507-B. It would subject
countless municipal officials and employees to lawsuits for good-faith decisions made in the
reasonable exercise of their discretion.

Under existing law, municipalities and their officials and employees are subject to liability for
both negligent and intentional misconduct, but subject to various limitations and immunities. These
are summarized below in very general fashion.

Discretionary function immunity is a common-law doctrine that shields municipalities from
liability for decisions made that involve the exercise of a legislative or judicial function or the
exercise of an “executive or planning function involving the making of a basic policy decision which
is characterized by the exercise of a high degree of official judgment or action.” Thus, a municipality
is not liable for alleged injuries resulting from, for example, a planning board’s approval of a site
plan, the selectmen’s decision not to lay out a road, or the town’s traffic control regulations.

Official immunity is a related common-law doctrine that protects individual municipal
officials and employees from personal liability for discretionary actions taken within the scope of
their employment, such as a police officer’s decision to arrest or not arrest someone. It is available
only if (1) the action is within the scope of the person’s duties; (2) the action is discretionary, not
ministerial, and (3) the actions are not taken in a “wanton or reckless manner.” The legislature has
codified a similar immunity for some, but not all, local officials in RSA 31:104. Official immunity
applies only if the employee reasonably believed his or her conduct was lawful. When an employee
receives official immunity, the municipality usually, but not always, has “vicarious immunity.”

Qualified immunity is similar to official immunity, except that it shields individual
employees and officials against lawsuits alleging violations of the United States Constitution, while

N EW HAMPSHIRE MUNICIPAL ASSOCIATION
25 Triangle Park Drive ¢ Concord, NH 03301 e Tel: 603.224.7447
NHMAinfo@nhmunicipal.org ® governmentaffairs@nhmunicipal.org e legalinquiries@nhmunicipal.org
www.nhmunicipal.org
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official immunity shields against lawsuits alleging common-law torts, such as negligence. Qualified
immunity is a federal doctrine developed by the courts to apply to claims under 42 U.S.C. §1983,
which provides a cause of action for violations of federal constitutional rights. Qualified immunity
protects a government official or employee unless the right in question was “clearly established” at
the time of the incident so that a reasonable official or employee would have understood that his or
her conduct was unlawful. It is called “qualified” to distinguish it from the absolute immunity that
judges and prosecutors enjoy for actions taken in the conduct of their responsibilities.

RSA 507-B provides statutory immunity for municipalities against common-law tort actions,
but, as with official immunity, it applies only if the person whose action caused an injury reasonably
believed that his or her conduct was lawful. In addition, under RSA 507-B:2, a municipality is liable
for injuries caused by its fault or that of its officials or employees arising out of the ownership or
operation of motor vehicles or premises.

RSA 507-B also limits a municipality’s liability to $325,000 for damages sustained by any
one person, and $1 million for any number of persons in a single incident or occurrence.

The state legislature and the New Hampshire Supreme Court (and, in the case of qualified
immunity, the United States Supreme Court) developed these immunities and limitations over the last
half-century in recognition that municipalities and their employees are expected to provide an
extensive array of services, unlike private entities, and holding them liable for every error in
judgment would lead to endless lawsuits and potentially unlimited taxpayer expense, as well as
paralyzing local government with a fear of litigation. As the New Hampshire Supreme Court
explained with respect to official immunity for police officers:

Police officers are trusted with one of the most basic and necessary functions of
civilized society, securing and preserving public safety. This essential and inherently
governmental task is not shared with the private sector. Police officers are regularly called
upon to utilize judgment and discretion in the performance of their duties. . . .

Further, law enforcement by its nature is susceptible to provoking the hostilities and
hindsight second-guessing by those directly interacting with police as well as by the citizenry
at large. . . . Unbridled exposure to personal liability and hindsight review of their decisions
would undoubtedly compromise effective law enforcement and unfairly expose officers to
personal liability for performing inherently governmental tasks. . . . The public simply cannot
afford for those individuals charged with securing and preserving community safety to have
their judgment shaded out of fear of subsequent lawsuits or to have their energies otherwise
deflected by litigation, at times a lengthy and cumbersome process.

Everitt v. General Electric Co., 156 N.H. 202, 217-18 (2007).

HB 111 would sweep away all these immunities for municipalities and their officials and
employees. It creates a cause of action “for an injury caused by an agent of the state or New
Hampshire or a political subdivision in violation of a right under the laws or constitution of New
Hampshire or the United States.” In such an action, “the court shall not be impeded by an invocation



of a state agent’s defense or immunity.” The bill expressly supersedes all defenses and immunities
contained in RSA 507-B or any other statute.

There would be no “defense or immunity” based on the fact that the employee or official
acted in good faith or reasonably believed his or her conduct was lawful, or that the rights in question
“were not clearly established at the time of their deprivation,” or that the official or employee “could
not reasonably or otherwise have been expected to know whether [his or her] conduct was lawful.”
(See page 2, lines 1-8.)

This language is clearly targeted at eliminating qualified immunity, and almost all of the
hearing testimony in support of the bill was about the need to eliminate qualified immunity. Again,
qualified immunity applies only in cases brought under federal law for violations of the federal
constitution, a very narrow class of all the cases that might be brought against a governmental entity.
In this narrow class of cases, the bill would do more than eliminate qualified immunity—i.e., the
immunity that applies when the federal constitutional right is not “clearly established.” It would also
eliminate any defense that the government employee acted in good faith or believed his or her
conduct was lawful. Thus, the employee could be liable even though: (1) the employee did not violate
a clearly established constitutional right; and (2) the employee acted in good faith; and (3) the
employee reasonably believed his or her conduct was lawful.

This would also eliminate official immunity (protecting individual employees and officials in
common-law tort actions) and arguably discretionary function immunity (which protects the
municipality itself from liability for discretionary legislative or executive actions). It may even
eliminate the immunity enjoyed by judges and prosecutors for making unpopular decisions. It also
appears to eliminate the damage caps in RSA 507-B, although this is not certain—an additional
problem with the bill is that its language is so vague in some places that it will likely require many
court decisions just to understand what it means.

However, this much is clear: If a municipal employee commits an act that is subsequently
found to have deprived someone of a previously unarticulated right under state or federal law or
constitution, the person whose rights were violated can bring an action—whether as a constitutional
claim or otherwise—against the employee and the employer. There would be no “defense or
immunity” based on the employee’s good faith conduct, the employee’s belief that his or her conduct
was lawful, or the fact that the plaintiff’s right was not “clearly established” at the time.

For example, a police officer arrests someone for violating a state law. The officer does
everything exactly right, and the person clearly violated the statute; but the supreme court rules that
the statute—enacted by this legislature—is unconstitutional because it violates the arrestee’s First (or
Second or Fourth) Amendment rights. Under HB 111, although the arresting officer did everything
right, he is subject to liability. This will affect not only police officers, but any municipal employee
or official—town manager, building inspector, recreation director—who might innocently take an
action that is subsequently determined to have violated someone’s rights.

The bill’s supporters made much of the fact that it protects individual employees from having
to pay damages personally, although the employee would still be named as a defendant. Instead, the
municipality, as the employer, would be liable for all damages. This is hardly an improvement. If a



municipality has trained its employees properly and one of those employees is sued for an action that
he took in good faith and reasonably believed to be lawful, and which in fact had never previously
been found to be unlawful, why should anyone, including the municipality—that is, its taxpayers—be
required to pay damages? On the other hand, if an employee does something truly reprehensible that
town officials could not have foreseen, why should the town be liable while the employee is spared?

The bill’s problems do not end there. In any action in which the plaintiff prevails, the
municipality would also be liable for attorney fees and “other litigation costs.” This—in addition to
eliminating the statutory damage caps—will result in huge costs for municipalities.

Finally, under the proposed new RSA 507-H:7 (page 2, lines 21-24), the municipality could
fire an employee whose conduct, however innocent, is found to have deprived someone of his or her
rights. This appears to be an unconstitutional impairment of the obligation of contracts.

In the past, some legislators have asked why municipalities should benefit from immunities
that are not available to private businesses. The answer, as stated above, is that municipalities
perform an array of services that no private business would ever consider: provide police and fire
protection, build and maintain roads, dispose of trash, protect public health, provide ambulance
service, inspect buildings, and run recreation programs, to name a few. But this bill does not merely
eliminate immunities and subject municipalities to the same rules as private businesses. It goes much
further, by depriving them of defenses that are available to other defendants and requiring them to
pay the plaintiff’s attorney fees and litigation costs, a burden that is almost never placed on private
defendants.

The consequences of this legislation will be extreme. Police departments already have trouble
recruiting new officers, and municipalities have trouble finding people to serve in all kinds of
positions. The prospect of being sued for every error in judgment or innocent mistake will exacerbate
these problems. Litigation and insurance costs will rise, bringing property tax rates with them.
Finally, municipalities may decide that it is simply not worth it to provide police protection or the
many other services that will now subject them to lawsuits.

Please find HB 111 inexpedient to legislate.
Thank you very much for your consideration.
Sincerely,
Cordell A. Johnston

Government Affairs Counsel
cc: Committee members



Proposed ACLU-NH Amendment to SB 96-FN-A

Amend the title of the bill by replacing it with the following:

AN ACT relative to implicit bias training for judges; establishing a body-worn and in-car
camera fund and making an appropriation therefor; amending juvenile delinquency proceedings
and transfers to superior court; and relative to race and ethnicity data on driver's licenses.

Amend the bill by replacing all after section 7 with the following:

8 New Paragraph; Motor Vehicles; Provision for Federal Identification Database Prohibited.
Amend RSA 260:14-a by inserting after paragraph VII the following new paragraph:

VIII. A local law enforcement agency acting pursuant to RSA 594:14-b and the department
may make available to the public aggregated statistical data containing information generated
from motor vehicle records, provided that no such data shall contain personal information, as
defined by RSA 260:14. The publicly available aggregated statistical data shall only contain
information regarding a person’s gender, race, ethnicity, residence zip code, and whether the
event involved a motor vehicle accident, a fatality, and whether there was a motor vehicle stop
and its disposition, such as a warning, citation, arrest, and the offense charged. The commissioner
of the department of safety may adopt rules to implement this paragraph and any such rules shall
be exempt from the provisions of RSA 541-A.

9 Motor Vehicles; Nondriver's Picture ldentification Cards. Amend RSA 260:21, 11 to read as
follows:

IIl.  The identification card shall bear the name, address, date of birth, blood type (optional),
gender indicated as "M" for "male," "F" for "female," or "X" for "other," veteran's status for the
purposes of identification for receiving benefits and services under New Hampshire law
(optional), race (optional), ethnicity (optional), picture and signature of the applicant, and in
the case of a card issued pursuant to RSA 260:21, I(c), said card shall bear the notation "Golden
Granite State Discount Card. The identification card shall bear an approved security marking
indicating that it was not issued in compliance with Public Law 109-13 and is therefore not
acceptable for federal identification purposes.

10 Motor Vehicles; Nondriver's Picture Identification Card; Public Law 109-13 Compliant
ldentification Cards. Amend RSA 260:21-a, Il to read as follows:

I1. The identification card shall bear the name, address, date of birth, gender indicated as "M" for
"male," "F" for "female," or "X" for "other," veteran's status for the purposes of identification for
receiving benefits and services under New Hampshire law (optional), race (optional), ethnicity
(optional), organ donor status (optional), picture, and signature of the applicant.

11 Motor Vehicles; Nondriver's Picture Identification Card; Enhanced Identification Card. Amend
RSA 260:21-b, 1 to read as follows:

11. The identification card shall bear the name, address, date of birth, gender indicated as "M" for
"male," "F" for "female," or "X" for "other," veteran's status for the purposes of identification for
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receiving benefits and services under New Hampshire law (optional), race (optional), ethnicity
(optional), organ donor status (optional), picture, and signature of the applicant.

New Section; Arrests in Criminal Cases; Race and Ethnicity Data Collection. Amend RSA 594

by inserting after section 14-a the following new section:

13

14

594:14-b Race and Ethnicity Data Collection.

1. A law enforcement agency shall, when possible, collect data from a driver’s license or other
state-issued identification card on gender, race, and ethnicity as may be available pursuant to
RSA 260:21, RSA 260:21-a, RSA 260:21-b, RSA 263:40, and RSA 269:91, and the town of
residence of persons who are arrested, cited, or subjected to a field stop or warning, including a
motor vehicle stop that did not lead to a citation.

Il. A law enforcement agency shall provide on an annual basis the aggregate data collected
pursuant to paragraph | to the police standards and training council on|March 31/ for the preceding
calendar year. This aggregate data shall, at a minimum, include an analysis showing the numbers
of individuals for each race/ethnicity broken down by the following categories: persons arrests,
persons cited, and persons subjected to a field stop or warning. The aggregate data shall also
include an analysis of the percentage of the race and ethnicity of persons in each of the categories.
Within 30 days of receipt, the police standards and training council shall make the data and
analysis it receives from each law enforcement agency available on its public website in a manner
that is accessible.

I11. In this section, "law enforcement agency" shall have the same meaning as in RSA 105 D:1,
V.

Drivers' Licenses; Application for License. Amend RSA 263:5, 11(b) to read as follows:

(b) A physical description of the applicant, including gender indicated by checking either "M"
for "male," "F" for female," or "X" for "other," height, weight, eye and hair color, race (optional),
and ethnicity (optional);

Drivers' Licenses; Form of License. Amend RSA 263:40, I1-111 to read as follows:

I1. Drivers' licenses compliant with Public Law 109-13 issued pursuant to RSA 263:14-b shall
bear the name, address, date of birth, gender indicated as "M" for "male," "F" for "female," or
"X" for "other," veteran's status for the purposes of identification for receiving benefits and
services under New Hampshire law (optional), organ donor status (optional), race (optional),
ethnicity (optional), picture, and signature of the applicant. The driver's license card shall bear
an approved security marking indicating that it was issued in compliance with Public Law 109-
13 and is therefore acceptable for federal identification purposes.

111. Enhanced drivers' licenses issued pursuant to RSA 263:14-c shall bear the name, address,
date of birth, gender indicated as "M" for "male," "F" for "female," or "X" for "other," veteran's
status for the purposes of identification for receiving benefits and services under New Hampshire
law (optional), race (optional), ethnicity (optional), organ donor status (optional), picture, and
signature of the applicant. The driver's license card shall bear an approved security marking
indicating that it is an enhanced driver's license.
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Commercial Licensing; Application for Commercial Drivers License. Amend RSA 263:90, I(b)

to read as follows:

16

17

(b) A physical description of the applicant, including gender indicated by checking either "M"
for "male,” "F" for "female,” or "X" for "other,” height, weight, eye and hair color, race
(optional), and ethnicity (optional);

Commercial Licensing; Commercial Driver License. Amend RSA 263:91, I(c) to read as follows:
(c) A physical description of the licensee including gender indicated as "M" for "male," "F" for
"female,” or "X" for "other," height, weight, eye[;] and hair color, race (optional), and ethnicity

(optional);

Unified Court System; Authority Granted; Implicit Bias and Racial Profiling. Amend RSA 490-

A:3, 11 to read as follows:

11. The chief justice of the supreme court with the advice and consent of the chief justice of
the superior court and the administrative judge of the circuit court, shall encourage the
justices and judges of all courts in New Hampshire to receive annual training covering the
topics of implicit bias and racial profiling.

I11. In carrying out the duties imposed by [paragraph-] this section, the chief justices may 28
seek the advice and assistance of all persons and bodies interested in the administration of justice
in 29 New Hampshire, including, but not limited to, those listed in RSA 490-A:2.\

18 Effective Date.
1. Sections 2, 4, and 5 of this act shall take effect July 1, 2021.
1. The remainder of this act shall take effect 60 days after its passage.
AMENDED ANALYSIS
This bill:

1. Amends the municipal retention schedule for certain police non-criminal internal affairs
investigations.

II. Extends the authority of a law enforcement officer to any elementary, secondary, or
postsecondary educational institution pursuant to a request or written agreement with the
administrator of the institution or the governing body of the school district.

I11.  Establishes a body-worn and dashboard camera fund and makes an appropriation therefor.

IV. Amends the juvenile delinquency statutes to exclude any child under 13 years of age
unless he or she has committed a violent crime, and removes certain criminal offenses as the basis
for transferring a delinquent child to superior court.

V. Adds race and ethnicity as optional information that may be included on a nondriver's
picture identification card and individual and commercial drivers' licenses, and requires law
enforcement agencies to collect such data.

Commented [GB3]: This language is in the version
enacted by the Senate. Added here for simplicity
concerning drafting of the amendment.




VI. Encourages all judges to receive annual training covering the topics of implicit bias and
racial profiling.
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New Hampshire
Statement by Gilles Bissonnette, Legal Director of the ACLU-NH
House Judiciary Committee
Senate Bill 96
May 11, 2021

I am the Legal Director of the American Civil Liberties Union of New Hampshire (ACLU-NH)—a non-profit
organization working to protect civil liberties throughout New Hampshire for over fifty years. On behalf of the ACLU-
NH, | appreciate the opportunity to testify today in support of SB96, which is consensus legislation recommended by
the Governor’s Commission on Law Enforcement Accountability, Community and Transparency (“LEACT”). This
bill, among other things, establishes a body-worn and in-car camera fund, ensures that certain police records are
retained for a consistent period of time, and deems public memoranda of understanding between school districts and
police departments concerning School Resource Officers (“SROs”).! We also support amending SB96 to include
racial data collection during police stops, which was recommended by the LEACT Commission and was agreed to by
stakeholders, but was stripped out of the bill by the Senate. A proposed amendment is attached.

. SB96 is Consensus Legislation Recommended by the LEACT Commission, and Was the Product
of Extensive Stakeholder Input and Support.

This past summer, the ACLU-NH served as a member of the Governor’s LEACT Commission. This Commission
had many diverse and differing perspectives. However, there were many transformational recommendations that we
came to consensus on, this legislation being one of them. We fully support this legislation because enacting it will
strengthen New Hampshire’s credibility as we start to gain momentum towards being a more inclusive and transparent
state.

1. SB96 Should Be Amended to Add Racial Data Collection, Which Was Recommended by the
LEACT Commission and Stakeholders, But Was Taken Out of the Bill by the Senate.

While we support this bill, the Senate did, however, strip out from the bill racial data collection during police stops,
which was a key LEACT recommendation and was supported by various law enforcement groups. Indeed, the LEACT
Commission specifically recommended the following: (i) “[a]ll law enforcement agencies should gather, analyze and
make available to the public, at least annually, data on demographics (including, at a minimum, gender and race) for
arrests, citations and motor vehicle and subject stops regardless of disposition.”; and (ii) “New Hampshire Department
of Motor Vehicles should include a person’s race on NH Drivers’ Licenses and Non-Drivers’ Identification Cards,
with the option for the person to opt out from answering the question.”® The lack of comprehensive data around law
enforcement and New Hampshire communities of color is a key weakness of New Hampshire. | am hopeful that we
can all agree that wise and informed decisions are based on facts and, if we wish to better our current system, then we
need data to analyze how that system is currently working and whether it is in need of reform.

As noted in the attached press release, several LEACT stakeholders were deeply concerned when the Senate stripped
out these critical data collection provisions. As four stakeholders (including the ACLU-NH) explained after the Senate
removed this language:

Collecting data on the race and ethnicity of people who interact with police officers is critical to ensuring
that the state is able to rely on facts in order to combat racism and implicit bias. These data collection
provisions—originated out of extensive concerns from the New Hampshire community—were unanimously
recommended by the LEACT Commission, were the product of extensive negotiations, and were agreed upon
by all stakeholders, including law enforcement groups, the New Hampshire Police Chiefs Association, the

! For reference, the LEACT Commission’s final August 31, 2020 report can be found here:
https://www.governor.nh.gov/sites/g/files/ehbemt336/files/2020-09/accountability-final-report.pdf.
2 https://www.governor.nh.gov/sites/g/files/ehbemt336/files/2020-09/accountability-final-report.pdf (Page 23 of Report).

1
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Governor, the Department of Justice, the Department of Safety, and groups advocating in support of racial
justice.

Moreover, multiple police departments already collect this data—including those that are CALEA certified—which
demonstrates that such data collection is doable and consistent with best practices.

For these reasons, we ask that the Committee amend SB96 to include data collection consistent with the LEACT
Commission’s recommendations, and then vote this bill “ought to pass.”
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MARCH 11, 2021

CONCORD, N.H. - Four members of Governor Sununu’s Commission
on Law Enforcement Accountability, Community, and Transparency
today released the following statement on the Senate Judiciary
Committee’s 3-2 vote yesterday to adopt an amendment to Senate Bill
96 that stripped key recommendations made by the LEACT
Commission and instead replaced them with a study commission. The
stripped provisions included those that would require demographic

data collection on police stops and arrests.

Joseph Lascaze of the American Civil Liberties Union of New
Hampshire, James T. McKim of the NAACP Manchester,
Ronelle Tshiela of Black Lives Matter Manchester, and
Criminal Defense Representative Julian Jefferson said:

“As members of the Governor’s LEACT Commission, we are appalled
and deeply disappointed that unanimous recommendations on police
reform, from both community members and law enforcement, were
stripped yesterday from Senate Bill 96. This will serve to only worsen

the perception that our political leaders stand opposed to confronting
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racism and racial injustice in the Granite State.

“Collecting data on the race and ethnicity of people who interact with
police officers is critical to ensuring that the state is able to rely on
facts in order to combat racism and implicit bias. These data
collection provisions—originated out of extensive concerns from the
New Hampshire community—were unanimously recommended by the
LEACT Commission, were the product of extensive negotiations, and
were agreed upon by all stakeholders, including law enforcement
groups, the New Hampshire Police Chiefs Association, the Governor,
the Department of Justice, the Department of Safety, and groups
advocating in support of racial justice. We cannot understand the

rational or imperative for removing this language from the bill.

“We do not oppose a study commission on the issue of school
resource officers in the schools. However, it is incredibly disheartening
and frustrating to see New Hampshire lawmakers oppose
investigating and analyzing data which would shed light on claims of
discrimination and racism. The Senate has the ability to rectify this
and to reinstate these provisions in SB96. We implore them to take
this opportunity to repair SB96 and enable our state to do this

important work of collecting data about policing in our state.

“Not only were these recommendations the product of the LEACT
commission speaking with one voice, but several of its members -
including law enforcement - took the time and effort to support the

legislation at the public hearing.

“The Senate Judiciary Committee’s decision effectively guts this bill
and is a disservice to the New Hampshire community members who
shared their experiences of discrimination, as well as the LEACT
members who spent hundreds of hours meeting, hearing testimony,
and formulating recommendations to help make New Hampshire a

more equitable place.”

https://www.aclu-nh.org/en/press-releases/statement-leact-members-sena...
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Position: SUPPORT

To: New Hampshire House Judiciary Committee

Dear Members of the Committee,

Thank you for the opportunity to testify today.As a retired chief of the
Albany Police Department, | am writing to express my support for the
Berch/Lekas Amendment to SB 96. This amendment would create a
state-based alternative for courts to hold police officers and other law
enforcement accountable when they violate a person’s constitutional rights.

Transparency plays a vital role in building community trust and safety. When
there is a lack of police accountability, we lose legitimacy in the eyes of
those we serve, making community members less likely to cooperate with
us.To restore this trust and strengthen relationships with the communities
we serve, we need to prioritize police accountability.

During my 23 years of service in the Albany Police Department, in addition
to being chief, | was a patrol officer, detective sergeant in the Children and
Family Services Unit, lieutenant in Special Operations, and commander in
the Detective Division. | also served as a shop steward and vice-president of
our local police officers’ union.

On my second day as acting chief, someone tragically died in our custody.
At a meeting, the victim’s family showed up with an attorney, but we didn’t
retreat behind our lawyers.Whereas other cities have seen prolonged
protests and violence in response to similar incidents, we kept the situation
calm by sharing all the evidence with the family and openly sharing
information with the community.

LawEnforcementActionPartnership.org

Formerly known as Law Enforcement Against Prohibition



Not many police departments handle incidents so openly, but that
experience has taught me that in order for us to live up to our sworn
responsibilities, we must be committed to improving public trust.To

prevent and solve crime, police need community members to cooperate
and provide information about what they have witnessed. Folks will only
cooperate if they trust us.Trust-building is not an optional, feel-good
extracurricular activity for police, it is a core responsibility with a direct link
to public safety.

One major reason that people lose trust in us is when officers engage in
misconduct and their departments fail to take responsibility for it.VWhen
the public feel that we are withholding information and not holding officers

accountable, they will not report crimes or come forward with key
information. In particular, critical incidents are prime opportunities to build
public trust. It is crucial that we reach out to the victim’s family and show
them — not just tell them — that we are committed to investigating and
holding officers accountable. A key reason for this belief is the qualified
immunity doctrine.

Qualified immunity can prevent legitimate cases from being heard when
someone files a civil lawsuit because a police officer violated their
constitutional rights. The doctrine holds officers and their agencies harmless
unless the officer’s action has already been clearly established as a
constitutional violation in that court’s jurisdiction. For example, in Jessop v
City of Fresno, police officers stole money, and the victims sued.The Ninth
Circuit dismissed the lawsuit on qualified immunity grounds, because no
previous Ninth Circuit case specifically said that police stealing from
plaintiffs is a violation of the Fourth Amendment. When such cases are
dismissed, the media firestorm has a devastating impact on public trust in
the justice system.

New Hampshire cannot fix a federal issue, but state legislators have
proposed legislation that would protect New Hampshire residents’
constitutional rights through state court.The Berch/Lekas Amendment to
SB 96 would allow civil courts to hear cases when an officer violated a
citizen’s constitutional rights. Officers would not be able to use the qualified
immunity defense to keep justified claims cases out of court.

LawEnforcementActionPartnership.org
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Having served as a police chief, | understand firsthand why police are
concerned about losing the qualified immunity defense, and | want to be
clear that this concern is not warranted. The Berch/Lekas Amendment
states that officers would not be named as defendants. Instead, their
agencies would be held responsible.

The amendment also ensures that police would not be held financially
responsible. In practice at the federal level, officers are never bankrupted by
these lawsuits.When officers’ actions lead to settlements or judgments
against them, research shows that 99.98% of the bills get paid by cities.The

proposed bill explicitly states that agencies would bear the financial burden.

The bill would not leave officers vulnerable to a flood of frivolous lawsuits.
Studies show that judges dismiss cases on qualified immunity grounds in less
than four percent of civil rights cases involving law enforcement.When
cases are without merit, judges dismiss them based on other tools in the
federal rules of civil procedure.Yet this four percent takes on great
importance because when cases are dismissed despite having merit, it
creates the perception that officers are “above the law.”

Second, when a case makes it into court, qualified immunity is not the
officer’s only defense for actions that were reasonable or in good faith. Our
real protection is the Fourth Amendment itself, which is only violated by
unreasonable searches or seizures. Officers who acted in a reasonable way
considering the heat of the moment are protected by this reasonableness
standard, without the need to resort to qualified immunity.

Qualified immunity is deeply unpopular. Two-thirds of Americans say that
civilians need to have the power to sue police officers in order to hold them
accountable for misconduct and excessive use of force, even if that makes
police work more difficult. In fact, we believe it will make police work easier
by helping us rebuild community trust.

The bottom line is that the Berch/Lekas Amendment to SB 96 would not
bring open season upon law enforcement. It would simply allow judges to
hear the facts of the most egregious cases, which are currently causing the
public perception that police are above the law. By doing so, it would

LawEnforcementActionPartnership.org
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strengthen the ties between police and the people we swore an oath to
protect and serve.

Thank you for considering this important issue.

Chief Brendan Cox (Ret.)
Albany Police Department
Albany, NY

LawEnforcementActionPartnership.org
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To: New Hampshire House Judiciary Committee

Dear Members of the Committee:

Thank you for the opportunity to testify today. As a former chief of the
Burlington Police Department in Vermont and NYPD officer, | am writing to
express my support for the Berch/Lekas Amendment to SB 96.This
amendment would create a state-based alternative for courts to hold police
officers and other law enforcement officers accountable when they violate a
person’s constitutional rights in New Hampshire. | believe that removing
barriers to police accountability will improve public safety.

In addition to my policing experience, | am a speaker for the Law
Enforcement Action Partnership. LEAP is a nonprofit group of police,
prosecutors, judges, and other criminal justice professionals who speak
from firsthand experience. Our mission is to make communities safer by
focusing law enforcement resources on the greatest threats to public safety
and addressing the root causes of crime.

| learned a crucial lesson about criminal justice early on in my public safety
career: building trust was an essential part of my job.

In order to build trust, there must be accountability. If officers acted with
unnecessary violence, it destroyed the trust that we had carefully cultivated.
We had to protect that trust by showing that those officers were not
“above the law.”

To restore accountability, | believe it is crucial to end a legal doctrine that
has contributed to the erosion of public trust in the justice system: qualified
immunity.
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Qualified immunity has become a barrier to accountability. When an officer violates
someone’s rights, that person can seek justice by filing a federal civil lawsuit. In order to
find a public official responsible, qualified immunity requires the violation to meet an
unrealistic standard -- the court must have already found an incident with the exact
same circumstances to be a constitutional violation. In one case (Taylor v. Stevens,

2019), corrections officers held a man in a cell covered with human excrement and no
access to water for days.The Fifth Circuit denied his claim because, while the officers
might have violated his constitutional rights, no similar case in the past had previously
established this exact treatment as a violation.

New Hampshire cannot fix a federal issue, but state legislators have proposed legislation
that would protect New Hampshire residents’ constitutional rights through state court.
The Berch/Lekas Amendment to SB 96 would allow New Hampshire civil courts to hear
cases where an officer is alleged to have violated a citizen’s constitutional rights. Officers
would not be able to rely on the qualified immunity defense to keep justified claims out
of court.

Having served as a police officer myself, | understand how vulnerable officers might feel
about this change, but this amendment is careful to protect officers. First, the officers
themselves cannot be named as defendants. These lawsuits would hold their agencies
accountable for failing to properly train and manage officers, not the officers as
individuals.

Second, the amendment makes clear that law enforcement officers are not financially
liable. Even in federal court, officers are never bankrupted by these lawsuits. Studies of
past cases around the country show that financial settlements and judgments are already
being paid by cities, not individual officers. Still, our legislators have made this point
crystal clear by explicitly putting the financial burden on the agencies.

This bill will not expose officers to petty lawsuits or leave them defenseless against
meritless claims. Most groundless lawsuits are either dismissed outright for failing to
meet the rules of civil procedure, or they are denied thanks to the Fourth Amendment
itself. An officer’s actions are only going to be scrutinized in civil court if they are
unreasonable.

In short, the Berch/Lekas Amendment to SB 96 would benefit New Hampshire police
officers by helping to repair community trust in policing. It would not put officers at risk
of unjustified, petty legal claims.

LawEnforcementActionPartnership.org

Formerly known as Law Enforcement Against Prohibition


https://www.brennancenter.org/our-work/analysis-opinion/qualified-immunity-scourge-prison-reform
https://www.brennancenter.org/our-work/analysis-opinion/qualified-immunity-scourge-prison-reform
https://www.nyulawreview.org/issues/volume-89-number-3/police-indemnification/
https://www.nyulawreview.org/issues/volume-89-number-3/police-indemnification/

Thank you for the opportunity to share my perspective in support of this bill.

Respectfully,

Brandon Del Pozo

Former Police Chief, Burlington Police Department, VT
Former Police Officer, New York Police Department, NY
Speaker, Law Enforcement Action Partnership

LawEnforcementActionPartnership.org
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To: New Hampshire House Judiciary Committee

Dear Members of the Committee,

Thank you for the opportunity to testify today.As a retired chief of the
Albany Police Department, | am writing to express my support for the
Berch/Lekas Amendment to SB 96. This amendment would create a
state-based alternative for courts to hold police officers and other law
enforcement accountable when they violate a person’s constitutional rights.

Transparency plays a vital role in building community trust and safety. When
there is a lack of police accountability, we lose legitimacy in the eyes of
those we serve, making community members less likely to cooperate with
us.To restore this trust and strengthen relationships with the communities
we serve, we need to prioritize police accountability.

During my 23 years of service in the Albany Police Department, in addition
to being chief, | was a patrol officer, detective sergeant in the Children and
Family Services Unit, lieutenant in Special Operations, and commander in
the Detective Division. | also served as a shop steward and vice-president of
our local police officers’ union.

On my second day as acting chief, someone tragically died in our custody.
At a meeting, the victim’s family showed up with an attorney, but we didn’t
retreat behind our lawyers.Whereas other cities have seen prolonged
protests and violence in response to similar incidents, we kept the situation
calm by sharing all the evidence with the family and openly sharing
information with the community.
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Not many police departments handle incidents so openly, but that
experience has taught me that in order for us to live up to our sworn
responsibilities, we must be committed to improving public trust.To

prevent and solve crime, police need community members to cooperate
and provide information about what they have witnessed. Folks will only
cooperate if they trust us.Trust-building is not an optional, feel-good
extracurricular activity for police, it is a core responsibility with a direct link
to public safety.

One major reason that people lose trust in us is when officers engage in
misconduct and their departments fail to take responsibility for it.VWhen
the public feel that we are withholding information and not holding officers

accountable, they will not report crimes or come forward with key
information. In particular, critical incidents are prime opportunities to build
public trust. It is crucial that we reach out to the victim’s family and show
them — not just tell them — that we are committed to investigating and
holding officers accountable. A key reason for this belief is the qualified
immunity doctrine.

Qualified immunity can prevent legitimate cases from being heard when
someone files a civil lawsuit because a police officer violated their
constitutional rights. The doctrine holds officers and their agencies harmless
unless the officer’s action has already been clearly established as a
constitutional violation in that court’s jurisdiction. For example, in Jessop v
City of Fresno, police officers stole money, and the victims sued.The Ninth
Circuit dismissed the lawsuit on qualified immunity grounds, because no
previous Ninth Circuit case specifically said that police stealing from
plaintiffs is a violation of the Fourth Amendment. When such cases are
dismissed, the media firestorm has a devastating impact on public trust in
the justice system.

New Hampshire cannot fix a federal issue, but state legislators have
proposed legislation that would protect New Hampshire residents’
constitutional rights through state court.The Berch/Lekas Amendment to
SB 96 would allow civil courts to hear cases when an officer violated a
citizen’s constitutional rights. Officers would not be able to use the qualified
immunity defense to keep justified claims cases out of court.

LawEnforcementActionPartnership.org
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Having served as a police chief, | understand firsthand why police are
concerned about losing the qualified immunity defense, and | want to be
clear that this concern is not warranted. The Berch/Lekas Amendment
states that officers would not be named as defendants. Instead, their
agencies would be held responsible.

The amendment also ensures that police would not be held financially
responsible. In practice at the federal level, officers are never bankrupted by
these lawsuits.When officers’ actions lead to settlements or judgments
against them, research shows that 99.98% of the bills get paid by cities.The

proposed bill explicitly states that agencies would bear the financial burden.

The bill would not leave officers vulnerable to a flood of frivolous lawsuits.
Studies show that judges dismiss cases on qualified immunity grounds in less
than four percent of civil rights cases involving law enforcement.When
cases are without merit, judges dismiss them based on other tools in the
federal rules of civil procedure.Yet this four percent takes on great
importance because when cases are dismissed despite having merit, it
creates the perception that officers are “above the law.”

Second, when a case makes it into court, qualified immunity is not the
officer’s only defense for actions that were reasonable or in good faith. Our
real protection is the Fourth Amendment itself, which is only violated by
unreasonable searches or seizures. Officers who acted in a reasonable way
considering the heat of the moment are protected by this reasonableness
standard, without the need to resort to qualified immunity.

Qualified immunity is deeply unpopular. Two-thirds of Americans say that
civilians need to have the power to sue police officers in order to hold them
accountable for misconduct and excessive use of force, even if that makes
police work more difficult. In fact, we believe it will make police work easier
by helping us rebuild community trust.

The bottom line is that the Berch/Lekas Amendment to SB 96 would not
bring open season upon law enforcement. It would simply allow judges to
hear the facts of the most egregious cases, which are currently causing the
public perception that police are above the law. By doing so, it would

LawEnforcementActionPartnership.org

Formerly known as Law Enforcement Against Prohibition
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strengthen the ties between police and the people we swore an oath to
protect and serve.

Thank you for considering this important issue.

Chief Brendan Cox (Ret.)
Albany Police Department
Albany, NY
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Hon. Edward Gordon, Chairman
House Judiciary Committee
Legislative Office Building, Room 208
Concord, New Hampshire

May 17, 2021

Via Electronic Mail Only
Re: Amendment 1244h to SB 96
Dear Chairman Gordon:

| write to express the New Hampshire Municipal Association’s strong opposition to
Amendment 1244h to SB 96.

First, we do not believe this amendment should even be considered. It is merely an effort to
revive a bill the House has already rejected. A late session non-germane amendment is typically used
to address an emergency or other unexpected development. It is also common practice to reintroduce
the language of a bill previously passed by the House but killed by the Senate. However, allowing an
amendment to revive a bill the House has previously defeated sends a message that a disappointed
sponsor may keep reintroducing the same bill until the House changes its collective mind.

Second, Amendment 1244h should be rejected for the same reasons the House rejected HB
111. I am resubmitting with this letter a copy of my March 1 letter in opposition to that bill, so | will
not repeat most of the comments made in that letter. Amendment 1244h would repeal discretionary
function immunity and official immunity in the same manner that HB 111 would have, with the same
consequences: litigation and insurance costs will rise, municipalities will have even more trouble
recruiting employees, individuals will be reluctant to serve in town government, and there will be
absolutely no positive effects on the behavior of municipal employees or officials.

A common refrain in support of HB 111, and now Amendment 1244h, is that “police need to
be held accountable” for their actions, and therefore “qualified immunity” needs to be eliminated.
There is no merit to this.

At least in New Hampshire, police are already held accountable for their actions. A police
officer who assaults someone is subject to criminal prosecution and tort liability for assault, just like
anyone else. In addition, the officer may be liable for damages under 42 U.S.C. § 1983, for violating
the victim’s federal constitutional rights—a remedy that a private individual would not face.
“Qualified immunity” is a doctrine that limits, somewhat, the ability to sue a government employee

N EW HAMPSHIRE MUNICIPAL ASSOCIATION
25 Triangle Park Drive ¢ Concord, NH 03301 e Tel: 603.224.7447
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or official under section 1983; but it does not limit the employee or official’s criminal or tort liability.
Thus, even with qualified immunity, a police officer or other government actor is already at least as
vulnerable to criminal or tort liability as a private citizen.

As explained in my previous letter, this legislation does not merely try to eliminate qualified
immunity. It also eliminates other immunities that protect government officials and employees from
liability for day-to-day decisions made in the exercise of their duties if those decisions are made in
good faith and the official or employee reasonably believed the conduct was lawful. Here are two
very realistic examples of possible consequences:

o Afire chief conducts a fire code inspection under RSA 153 in a manner that she believes is
authorized by the statute. The property owner sues for trespass and/or an unreasonable search.
The judge rules that the chief’s conduct was not authorized by the statute, although he
acknowledges that the chief’s interpretation was reasonable; or the judge determines that the
statute itself is unconstitutional. Under Amendment 1244h, the chief’s “good faith” and
“reasonable belief that her conduct was lawful” will not protect the town from liability.

« At a state election, a town moderator, following the requirements of RSA 659:43 and 652:16-
h, tells a voter that he must remove his hat because it bears the logo of a candidate. The voter
sues the moderator for damages, claiming a violation of his First Amendment rights, and the
court declares the statutes unconstitutional. Under Amendment 1244h, the town has no
defense to the claim for damages.

Under current law, both of these claims would be dismissed, as they obviously should be. Under
Amendment 1244h, the town would be subject to liability for damages and attorney fees, in addition
to having to pay its own attorney fees and court costs.

The amendment seeks to address concerns about HB 111 by stating that the individual
employee will not be sued—only the municipality will be. This does not help—the employee still
must endure the stress and publicity of a trial. Further, in the unusual case where the employee has
engaged in misconduct, the employee—not the municipality—should be liable for damages.

There may be a reasonable argument for changing the law so that qualified immunity does not
present an unreasonable bar to civil rights lawsuits in New Hampshire; but repealing all immunities
to address the very limited cases in which qualified immunity operates is a severe over-reaction. | ask
the committee to reject this amendment.

Thank you for your consideration.
Sincerely,
Cordell A. Johnston

Government Affairs Counsel
cc: Committee members
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SB 96-FN-A - AS INTRODUCED

2021 SESSION
21-1001
04/05

SENATE BILL 96-FN-A

AN ACT requiring implicit bias training for judges; establishing a body-worn and dashboard camera fund and
making an appropriation therefor; relative to race and ethnicity data on driver's licenses, and
relative to juvenile delinquency.

SPONSORS: Sen. Bradley, Dist 3; Sen. Gray, Dist 6; Sen. Watters, Dist 4; Sen. Whitley, Dist 15; Sen. Kahn, Dist 10;
Sen. Prentiss, Dist 5; Sen. Rosenwald, Dist 13; Sen. D'Allesandro, Dist 20; Sen. Hennessey, Dist 1;
Sen. Perkins Kwoka, Dist 21; Sen. Morse, Dist 22; Sen. Sherman, Dist 24; Sen. Soucy, Dist 18;
Rep. Cushing, Rock. 21; Rep. M. Smith, Straf. 6

COMMITTEE: Judiciary

ANALYSIS
This bill:
I. Amends the municipal retention schedule for certain police non-criminal internal affairs investigations.
II. Extends the authority of a law enforcement officer to any elementary, secondary, or postsecondary educational
institution pursuant to a request or written agreement with the administrator of the institution or the governing
body of the school district.
III. Establishes a body-worn and dashboard camera fund and makes an appropriation therefor.
IV. Amends the juvenile delinquency statutes to exclude any child under 13 years of age unless he or she has
committed a violent crime, and removes certain criminal offenses as the basis for transferring a delinquent child to

superior court.

V. Adds race and ethnicity as optional information that may be included on a nondriver's picture identification card
and requires law enforcement agencies to collect such data.

VI. Requires all judges to receive annual training covering the topics of implicit bias and racial profiling.

Explanation: Matter added to current law appears in bold italics.

Matter removed from current law appears [frbracketsamdstruckthroughs]

Matter which is either (a) all new or (b) repealed and reenacted appears in regular type.
21-1001
04/05
STATE OF NEW HAMPSHIRE
In the Year of Our Lord Two Thousand Twenty One
AN ACT requiring implicit bias training for judges; establishing a body-worn and dashboard camera fund and
making an appropriation therefor; relative to race and ethnicity data on driver's licenses, and

relative to juvenile delinquency.

Be it Enacted by the Senate and House of Representatives in General Court convened.:



1 New Subparagraph; Application of Receipts; Body Worn and Dashboard Camera Fund. Amend RSA 6:12, I(b) by
inserting after subparagraph (3640 the following new subparagraph:

(365) Moneys credited to the body-worn and dashboard camera fund established in RSA 105-D:3.

2 Disposition of Municipal Records; Disposition and Retention Schedule. Amend RSA 33-A:3-a, CVIII to read as
follows:

CVIII. Police, non-criminal-internal affairs investigations: [as—treq y y

townpersonnelrules] upon the retirement or termination of the subject officer plus 20 years, except that the
municipality shall follow the retention period for non-criminal internal affairs investigations as set forth
in any applicable union or collective bargaining agreement in effect as of July 1, 2021 until such
agreement expires, at which time the 20-year retention period in this paragraph shall apply.

3 New Section; Police Officers and Watchmen; Extended Authority. Amend RSA 105 by inserting after section 13-c
the following new section:

105:13-d Extended Authority; Educational Institutions. The authority of any law enforcement officer may extend to
any elementary, secondary, or postsecondary educational institution pursuant to a request or written agreement
with the administrator of the institution or the governing body of the school district. Any agreement to provide law
enforcement officer presence within any such institution shall be a public record subject to disclosure as provided in
RSA 91-A.

4 New Section; Body-Worn Cameras. Amend RSA 105-D by inserting after section 2 the following new section:
105-D:3 Body-Worn and Dashboard Camera Fund.

I. There is hereby established the body-worn and dashboard camera fund within the department of safety for the
purpose of encouraging local law enforcement agencies to equip officers with body-worn cameras and agency vehicles
with dashboard cameras. All moneys in the fund shall be nonlapsing and continually appropriated to the
department of safety.

II. The fund shall provide grants to local law enforcement agencies to assist agencies with the purchase,
maintenance, and replacement of body-worn and dashboard cameras and ongoing costs related to the maintenance
and storage of data recorded by body-worn and dashboard cameras.

III. All local law enforcement agencies shall be eligible to apply for grants from the fund.

IV. The fund shall be overseen by the commissioner of the department of safety and the attorney general who shall,
within 180 days of the effective date of this section, jointly establish a process for the application for grants from the
fund. Such process shall be established in rules adopted jointly by the commissioner of safety and attorney general
in accordance with RSA 541-A.

5 Appropriation; Body-Worn and Dashboard Camera Fund. The sum of $1 for the fiscal year ending June 30, 2022
is hereby appropriated to the body-worn and dashboard camera fund established in RSA 105-D:3. The governor is
authorized to draw a warrant for said sum out of any money in the treasury not otherwise appropriated.

6 Delinquent Children; Definitions. Amend RSA 169-B:2, IV to read as follows:

IV. "Delinquent" means a person who has committed an offense before reaching the age of 18 years which would be a
felony or misdemeanor under the criminal code of this state if committed by an adult, or which is a violation of RSA
318-B:2-c, II or III, and is expressly found to be in need of counseling, supervision, treatment, or rehabilitation as a
consequence thereof. No person under 13 years of age shall be subject to proceedings under this chapter
unless such person has committed a violent crime as defined in RSA 169-B:35-a, I(c). This provision shall
not be construed to limit the filing of a petition for any minor child under RSA 169-D.

7 Delinquent Children; Transfer to Superior Court. Amend RSA 169-B:24, IV to read as follows:

IV.  When the felony offense charged is first degree murder, second degree murder attempted murder,

manslaughter, first degree assault, [seeer

K&h);] aggravated felonious sexual assault[—ktd:nappmg—errmma-l—rest—ra—mt—re-bbery] punlshable as aclass A felony,
violation of RSA 318-B:26, I(a) or (b),[-orneghgent-homictdeunderRSA-636:3;15] or when the minor is charged with

any felony and, prior to the filing of the felony petition, the minor has been petitioned to the court on 4 or more
occasions and adjudicated delinquent in 4 separate adjudicatory hearings which alleged misdemeanor or felony
offenses, and the minor commits the act after the minor's fifteenth birthday, there shall be a presumption that the
factors listed in RSA 169-B:24, I support transfer to the superior court.



8 New Paragraph; Motor Vehicles; Provision for Federal Identification Database Prohibited. Amend RSA 260:14-a
by inserting after paragraph VII the following new paragraph:

VIII. A local law enforcement agency acting pursuant to RSA 594:14-b and the department may make available to
the public aggregated statistical data containing information generated from motor vehicle records, provided that no
such data shall contain personal information, as defined by RSA 260:14. The publicly available aggregated
statistical data shall only contain information regarding a person’s gender, race, ethnicity, residence zip code, and
whether the event involved a motor vehicle accident, a fatality, and whether there was a motor vehicle stop and its
disposition, such as a warning, citation, arrest, and the offense charged. The commissioner of the department of
safety may adopt rules to implement this paragraph and any such rules shall be exempt from the provisions of RSA
541-A.

9 Motor Vehicles; Nondriver's Picture Identification Cards. Amend RSA 260:21, III to read as follows:

III. The identification card shall bear the name, address, date of birth, blood type (optional), gender indicated as "M"
for "male," "F" for "female," or "X" for "other," veteran's status for the purposes of identification for receiving benefits
and services under New Hampshire law (optional), race (optional), ethnicity (optional), picture and signature of
the applicant, and in the case of a card issued pursuant to RSA 260:21, I(c), said card shall bear the notation "Golden
Granite State Discount Card." The identification card shall bear an approved security marking indicating that it
was not issued in compliance with Public Law 109-13 and is therefore not acceptable for federal identification
purposes.

10 Motor Vehicles; Nondriver's Picture Identification Card; Public Law 109-13 Compliant Identification Cards.
Amend RSA 260:21-a, II to read as follows:

II. The identification card shall bear the name, address, date of birth, gender indicated as "M" for "male," "F" for
"female," or "X" for "other," veteran's status for the purposes of identification for receiving benefits and services
under New Hampshire law (optional), race (optional), ethnicity (optional), organ donor status (optional), picture,
and signature of the applicant.

11 Motor Vehicles; Nondriver's Picture Identification Card; Enhanced Identification Card. Amend RSA 260:21-b. IT
to read as follows:

II. The identification card shall bear the name, address, date of birth, gender indicated as "M" for "male," "F" for
"female," or "X" for "other," veteran's status for the purposes of identification for receiving benefits and services
under New Hampshire law (optional), race (optional), ethnicity (optional), organ donor status (optional), picture,
and signature of the applicant.

12 Unified Court System; Authority Granted; Implicit Bias and Racial Profiling. Amend RSA 490-A:3, II to read as
follows:

II. The chief justice of the supreme court, with the advice and consent of the chief justice of the superior
court, shall issue rules requiring the justices and judges of all courts in New Hampshire to receive at
least 2 hours of annual training covering the topics of implicit bias and racial profiling. Such rules shall
be issued no later than January 1, 2021 and may be updated by the chief justices as necessary.

III. In carrying out the duties imposed by [paragraphT] this section, the chief justices may seek the advice and
assistance of all persons and bodies interested in the administration of justice in New Hampshire, including, but not
limited to, those listed in RSA 490-A:2.

13 New Section; Arrests in Criminal Cases; Race and Ethnicity Data Collection. Amend RSA 594 by inserting after
section 14-a the following new section:

594:14-b Race and Ethnicity Data Collection.

I. A law enforcement agency shall, when possible, collect data from a driver’s license or other state-issued
identification card on gender, race, and ethnicity as may be available pursuant to RSA 260:21, RSA 260:21-a, and
RSA 260:21-b, and the town of residence of persons who are arrested, cited, or subjected to a field stop or warning,
including a motor vehicle stop that did not lead to a citation.

II. A law enforcement agency shall provide on an annual basis the aggregate data collected pursuant to paragraph I
to the police standards and training council on January 31 for the preceding calendar year. This aggregate data
shall, at a minimum, include an analysis showing the numbers of individuals for each race/ethnicity broken down by
the following categories: persons arrests, persons cited, and persons subjected to a field stop or warning. The
aggregate data shall also include an analysis of the percentage of the race and ethnicity of persons in each of the



categories. Within 30 days of receipt, the police standards and training council shall make the data and analysis it
receives from each law enforcement agency available on its public website in a manner that is accessible.

III. In this section, "law enforcement agency" shall have the same meaning as in RSA 105-D:1, V.

14 Effective Date.

I. Sections 2, 4, and 5 of this act shall take effect July 1, 2021.

II. The remainder of this act shall take effect 60 days after its passage.

LBA
21-1001
1/22/21

SB 96-FN-A- FISCAL NOTE
AS INTRODUCED

AN ACT requiring implicit bias training for judges; establishing a body-worn and dashboard camera fund and
making an appropriation therefor; relative to race and ethnicity data on driver's licenses, and
relative to juvenile delinquency.

FISCAL IMPACT: [ X ] State [ X] County [ X ] Local [ ]None
Estimated Increase / (Decrease)
STATE: FY 2021 FY 2022 FY 2023 FY 2024
Appropriation $0 $1 $0 $0
Indeterminable Indeterminable Indeterminable
Revenue $0
Increase Increase Increase
. Indeterminable Indeterminable Indeterminable
Expenditures $0
Increase Increase Increase
] . [ X] General [ ] Education [ 1Highway [ X] Other - Body-
Funding Source: Worn and Dashboard Camera Fund
COUNTY:
Indeterminable Indeterminable Indeterminable
Revenue $0
Increase Increase Increase
. Indeterminable Indeterminable Indeterminable
Expenditures $0
Increase Increase Increase
LOCAL:
Indeterminable Indeterminable Indeterminable
Revenue $0
Increase Increase Increase
. Indeterminable Indeterminable Indeterminable
Expenditures $0
Increase Increase Increase
METHODOLOGY:
This bill:

¢ Amends the municipal retention schedule for certain police non-criminal internal affairs investigations.

o Extends the authority of a law enforcement officer to any elementary, secondary, or postsecondary
educational institution pursuant to a request or written agreement with the administrator of the
institution or the governing body of the school district.

o KEstablishes a body-worn and dashboard camera fund and makes an appropriation therefor.

¢ Amends the juvenile delinquency statutes to exclude any child under 13 years of age unless he or she has
committed a violent crime, and removes certain criminal offenses as the basis for transferring a delinquent
child to superior court.



e Adds race and ethnicity as optional information that may be included on a non-driver's picture
identification card and requires law enforcement agencies to collect such data.
e Requires all judges to receive annual training covering the topics of implicit bias and racial profiling.

The Judicial Branch indicates this bill would require the Supreme Court to issue rules requiring the justices and
judges of all courts in New Hampshire to receive at least 2 hours of annual training covering the topics of implicit
bias and racial profiling. The Branch expects that annual training covering the topics of implicit bias and racial
profiling could be implemented for less than $10,000 per year.

The Judicial Council assumes any decline in the number of non-violent juvenile prosecutions brought against
individuals 12 and younger would be so insignificant that it will not result in any savings to the indigent defense
system. While increased use of dash or body cameras may benefit individual defendants on a case by case basis, it is
assumed that this will not impact the number of cases brought by the State. The Council states the fiscal impact
from this bill would be limited to the costs of handling the videos. When videos are provided through the discovery
process, the Public Defender is required to store that video for at least three years. These videos take up a
significant amount of server space. Depending on the level of increased camera use resulting from this bill, it could
result in IT costs to the indigent defense system. Certification cases are extremely time-consuming and costly. In
addition to attorney time, these cases often require services other than counsel, including mental health and
adolescent brain development experts. Any reduction to these cases would mean fewer expenses in services other
than counsel, but would not significantly reduce costs in this area.

The NH Municipal Association states the extended retention requirement for internal affairs records will require
additional storage space, either physical or electronic, which could result in additional municipal expenditures,
although the additional expenditures are not likely to be significant. The requirement to obtain, compile, and report
gender, race, and ethnicity data will require additional staff time for local police departments, which may result in
additional expenditures. This is likely to vary significantly among municipalities, and the Association does not have
any way to estimate the amounts of any additional expenditures. The Association indicates the fund for body-worn
and dashboard cameras may provide additional revenue to municipalities, which presumably would need to be
matched by municipal expenditures for the purchase and maintenance of cameras and storage of data. The purchase
of cameras by municipalities would be voluntary. The Association has no way of predicting how many municipalities
would participate in this program, what the costs would be, or how much funding would be provided to
municipalities. The other provisions of the bill are unlikely to affect municipal revenues or expenditures.

The Department of Safety indicates the body-worn and dashboard camera fund will be administered through the
Commissioner’s Office and the Attorney General’s Office. Retention of the non-criminal internal affairs
investigations for a period of 20 years will have no noticeable financial impact on the Department. The Division of
State Police internal affairs investigations are stored electronically. The Department assumes there will be no fiscal
impact to the Department.

The Department of Health and Human Services indicates this bill does not modify the Division for Children, Youth
and Families (DCYF) obligations under RSA 169-B and does not impact the services that DCYF provides to juveniles
pre- or post-adjudication.

It is assumed that any fiscal impact would occur after July 1, 2021.
AGENCIES CONTACTED:

Judicial Branch, Judicial Council, Departments of Health and Human Services and Safety, and New Hamphire
Municipal Asssociation
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