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COMMITTEE REPORT

Committee: Children and Family Law

Bill Number: SB 93-FN

Title: relative to permanency planning under the
child protection act.

Date: April 21, 2021

Consent Calendar: REGULAR

Recommendation: OUGHT TO PASS

STATEMENT OF INTENT

In crafting this legislation, the Model Court’s Executive Committee (MCEC) carefully considered the
report and recommendations of the Committee to Study Whether Modification Should Be Made to
the Timeframe for Determining Permanency to RSA 169-C:24-b, chaired by Representative (and
former Circuit Court Judge) Ned Gordon. This bill addresses this and several permanency or post-
permanency issues that have been identified by the Model Court including 1) Adoption is a
permanency plan; 2) Termination of parental rights is a legal step towards the finalization of such
plan; 3) Specifying other circumstances for when a subsequent permanency hearing shall or may be
conducted; and 4) Allowing for earlier permanency hearings. If this bill is passed there will be clarity
on several permanency concerns. This will allow the Model Court to properly revise our existing
permanency protocols to implement best practices for achieving timely permanency for New
Hampshire's most vulnerable children.

Vote 14-0.

Rep. Debra DeSimone
FOR THE COMMITTEE

Original: House Clerk
Cc: Committee Bill File




REGULAR CALENDAR

Children and Family Law

SB 93-FN, relative to permanency planning under the child protection act. OUGHT TO PASS.

Rep. Debra DeSimone for Children and Family Law. In crafting this legislation, the Model Court’s
Executive Committee (MCEC) carefully considered the report and recommendations of the
Committee to Study Whether Modification Should Be Made to the Timeframe for Determining
Permanency to RSA 169-C:24-b, chaired by Representative (and former Circuit Court Judge) Ned
Gordon. This bill addresses this and several permanency or post-permanency issues that have been
identified by the Model Court including 1) Adoption is a permanency plan; 2) Termination of
parental rights is a legal step towards the finalization of such plan; 3) Specifying other
circumstances for when a subsequent permanency hearing shall or may be conducted; and 4)
Allowing for earlier permanency hearings. If this bill is passed there will be clarity on several
permanency concerns. This will allow the Model Court to properly revise our existing permanency
protocols to implement best practices for achieving timely permanency for New Hampshire's most
vulnerable children. Vote 14-0.

Original: House Clerk
Cc: Committee Bill File
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HOUSE COMMITTEE ON CHILDREN AND FAMILY LAW
PUBLIC HEARING ON SB 93-FN
BILL TITLE: relative to permanency planning under the child protection act.
DATE: April 21, 2021
LOB ROOM: remote Time Public Hearing Called to Order: 10:30 a.m.
Time Adjourned: 10:52 a.m.
Committee Members: Reps. Rice, DeSimone, Alicea, Yokela, Lewicke, Belanger, Cross,

Litchfield, D. Smith, Long, Grossman, Levesque, Wazir, Petrigno and Altschiller

Bill Sponsors:

Sen. Carson Sen. Avard Sen. Bradley
Sen. D'Allesandro Sen. Soucy Rep. Rice
TESTIMONY

*  Use asterisk if written testimony and/or amendments are submitted.

*Grant Bosse - representing Senator Carson - Adoption is a potential permanency hearing and gives
the will bring clarify to parents.

*Judge Ashley - written testimony

Rebecca Ross- DCYF - supports - Better meets needs to children and families. Explains what to do if

the child does not fit in the cookie cutter. Corresponds with other changes i.e.children for behavioral
health. Provide clarity and constancy and will.

Rep. Belanger - Does the bill only deal with cases that deal with DCYF?
Yes

M. Syni - CASA of NH - supports - Been with them since 1989, fully supports proposed changes.
Children best interest is paramount, bet interest for the kids, timely permanency.

Succell Jarez - supports. Working master at NH mental Health center in Manchester. Over 30k
youth have waited for a long time feeling hopeless for long periods of time waiting to be adopted.

Mario O'Niell - direction of child advocacy - supports - can't add to eloquence of what Casa person
shared. permanency should not be crushed.

Rep. Lewicke - how does the schedule work?
O'Niell - I wish judge Ashley was available. The expectation is 12 months.

Respectfully submitted,

Rep. Caroletta Alicea, Clerk
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From: O'Nelll, Moira

Sent: Wednesday, April 21, 2021 10:09:19 AM

To: ~House Children and Family Law Committee
Subject: SB 93 Permanance - Child Advocate
Importance: Normal

Attachments:

SB 93 Perm Plan Testimony Child Advocate 4-21-21 .pdf ;

Good morning. Please find attached written testimony in support of SB 93-FN relative to permanency
planning.

My apologies for the late notice. | see the opportunity to sign up to speak is closed. However if there is
time, | would appreciate presenting this testimony.

Thank you

Moira

Moira K. O’Neill, Child Advocate
She/her

Office of the Child Advocate
State of New Hampshire
Johnson Hall

107 Pleasant Street

Concord, New Hampshire 03301
603-271-7773 (Office)
603-848-0413 (Cell)

Childadvocate.nh.gov

If you think achild isin danger, call 9-1-1 immediately. To report suspected abuse/neglect call
1-800-894-5533.

Statement of Confidentiality

The information contained in this electronic message and any attachments to this message may be confidential and legally privileged under
applicable law, and are intended only for use by the addressee. Any disclosure, copying, distribution, communication, or action taken or omitted
to be taken by an unintended recipient is prohibited and may be unlawful. If you have received this notification in error, please destroy all copies
of this electronic message and any attachments, and immediately notify the Office of the Child Advocate at ChildAdvocate@nh.gov.
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State of New Hampshire

Office of the Child Advocate

low Hampehi

Moir a O ’N CIH Office 'o‘(ufve Chid Advooate
Child Advocate

Testimony of
Moira O’Neill, PhD
Child Advocate
before
The New Hampshire House Children and Family Law Committee
April 21, 2021

Good afternoon Chair Rice, Vice Chair DeSimone, and esteemed members of the House Children and
Family Law Committee. My name is Moira O’Neill and | am the Child Advocate for the New Hampshire
Office of the Child Advocate. The Office of the Child Advocate is an independent state oversight agency.
Recently the jurisdiction of the office expanded by RSA 21-V, to all children’s services provided or
arranged for by the State, however, a primary focus of our work will always be on children at risk of, or
involved with, the juvenile justice system. Thank you for the opportunity to speak to you today in
support of Senate Bill 93-FN, relative to permanency planning under the child protection act.

Permanency is a bureaucratic concept that fails to communicate fully the experience of a child waiting
to rest in the safety of a home with committed family. For very young children, it is a promise that the
family they have bonded to and known as their own will not be taken from them suddenly because of
some legal timeline that is entirely insensitive to their lived experience. For older children, it is the
replacement of constant uncertainty with the comfort of knowing that they have a stable home with
people who are invested in their future. We have encountered children of fairly young ages who
understand that they are between families, bedrooms and even pets. One of my staff noted last summer
in the angst of the pandemic that our experience was very much like the experience of a child awaiting
permanency. We now all know the impact of being separated and not knowing what will happen next.
We hope our shared experience informs decisions and policy making.

We support the bill for its intent to smooth out transitions when natural parents are unable or unwilling
to be parents. We do, however have one concern we would be remiss not mentioning. Should this bill
pass and become part of the legal fabric of families’ lives, we urge the Division for Children, Youth and
Families, the Courts, providers, foster families and all those involved in the lives of a child removed from
their parents to be mindful of the extent of loss involved with terminated parental rights.

Permanency should not be exclusive of important relationships. We have observed children who had
meaningful relationships with parents who were just unable to parent. The Office of the Child
Advocate’s recently released System Learning Review Summary on four children’s cases included the
case of “Joseph.” Joseph lost a deep relationship with his mother who visited him regularly and whom
he never saw again after her rights were terminated. He later lost a relationship with a foster mother
and then his aunt and uncle. While we do not disagree that those four people may not have been able
to meet his needs as permanent caregivers, they did and still do mean something to him. He is left with
trying to understand whether they failed him or he failed them. These relationships, in whatever form
they might end up being, are integral to a child’s self-worth and ability to bond with others. One of the
most common calls we receive at the Office of the Child Advocate is from a grandparent, aunt or uncle,
who just wants to be part of a child’s life. Often these people have strong, bonded relationships with the
child. Some are fighting to be parents when actually they would be best suited to remaining the child’s
grandparent, aunt or uncle. Unfortunately, they are rarely given that opportunity.

Governor Hugh Gallen Office Park, Johnson Hall, 107 Pleasant Street, Concord New Hampshire 03301
(603) 271-7773/Toll Free (833) NHCHILD



https://childadvocate.nh.gov/documents/reports/OCA-2020-SLR-Summary-Report.pdf



OCA Testimonyon SB 94 2

We understand that we cannot legislate or force relationships among families and foster or adoptive
families. However, we would be remiss if we did not make this request on record: As we take a closer
look at the law to be sure children are able to rest in permanency, that the people who influence
children’s relationships do whatever they can to promote and support the salvaging of relative
relationships in whatever form, in the best interest of children.

Thus, while the Office of the Child Advocate urges the Committee to pass Senate Bill 93-FN, relative to
permanency planning under the child protection act, it also asks for consideration of the importance of

those family relationships for children in all decisions rendered on their behalf.

Thank you very much for taking my testimony. | welcome any questions you may have.
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From: Elizabeth Richter

Sent: Tuesday, April 20, 2021 4:53:05 PM

To: ~House Children and Family Law Committee

Subject: NH House Remote Testify: 10:30 am - SB93 in House Children and Family Law
Importance: Normal

GERMAINE & BLASZKA, P.A.
ATTORNEYS AT LAW

BRIAN G. GERMAINE TWENTY-THREE
BIRCH STREET
DONALD L. BLASZKA, JR.* DERRY, NEW
HAMPSHIRE 03038
PHILIP M. KALIL*
ELIZABETH B. RICHTER TELEPHONE
(603) 434-4125
JENNIFER L. DITRAPANO* TELECOPIER
(603) 434-1425
OF COUNSEL
JOHN A KORBEY

ELIZABETH@GERMAINELAW.COM

*Member of New Hampshire and Massachusetts Bar

April 20, 2021

New Hanpshire House of Representatives
Children and Famly Law Conmm ttee

107 North Main Street

Concord, New Hanmpshire 03303

Re: SB 93-FN. Relative to Pernmanency Pl anni ng
Under the Child Protection Act

To the Menbers of the Children and Family Law Committee:

| submt this testinmony in support of SB 93-FN, Relative to
Per manency Planning Under the Child Protection Act. | am a
menber of the Executive Commttee of the New Hanpshire Model
Court project.

As an attorney practicing in Derry, | represent parents in
Abuse and Negl ect cases brought by the Division for Children,
Youth and Famli es. | also represent children in Children in
Need of Services (CHINS) cases. |In addition, | act as a QGuardi an
ad Litemin both Abuse and Negl ect and CHI NS cases.

I will focus on the substantive provisions of the proposed
| egislation that could raise the nobst significant questions and
concerns anong attorneys who represent parents in child

protection cases.


mailto:liz@germainelaw.com
mailto:CFL@leg.state.nh.us

Most noteworthy is the proposed provision to allow under
certain circunstances, a pernmanency hearing to be held as early
as six nmonths after a Court finding of abuse or neglect. Under
current law, parents are allowed twelve nonths to correct the
conditions that led to the finding of abuse or neglect before a
per manency hearing is held.

| certainly understand the fear that shortening the twelve-
nmonth period could unfairly and prematurely lead to an adoption-
through-term nati on of parental rights permanency plan. In other
words, one mght worry that this provision could be used as a
fast track toward parents losing their children. The concern is
magni fi ed because, for exanple, in certain abuse and neglect
cases necessary services for parents are not put in place before
several nonths have passed.

However, this provision was drafted in a way to make the
early permanency hearing available only in a small subset of
cases and to make the burden on DCYF in advocating for an early
per manency hearing relatively high.

More specifically, the proposed provision would require DCYF
to prove by clear and convincing evidence that the parents
cannot, at the six-nonth point, satisfy the standard of return of
the child to his or her parents, and would be highly unlikely to
satisfy such standard at the tinme of a twelve-nonth permanency
heari ng, based on the parents making no effort or only negligible
efforts to conply with dispositional orders or based on another
conpel I'i ng reason

Moreover, in Mdel Court Executive Conmttee discussions of
this proposed |egislation, DCYF representatives made clear that
the Division would seek the early permanency hearing only in
exceptional circunstances. |f parents are naking sone effort and
sonme progress toward correcting conditions and conplying with the
case plan, the early permanency hearing should not be avail abl e.

From a parent attorney perspective, the prospect of an early
per manency hearing could perhaps, in certain cases, be used as an
additional tool to inspire parents to focus early in the process
on neeting the case plan requirenents.

| also think that we nust be mndful of the broader
cont ext . Most states allow for a permanency hearing before the
twel ve-nonth mark. Only four states, in addition to New
Hanpshire, mandate the full twelve nonths.

There has been recent |egislative consideration, by the
Joint Legislative Study Committee, <chaired by Representative
Edward CGordon, of providing for a permanency hearing after six
nonths in all cases, with the possibility of up to two three-
nont h ext ensi ons.



In ny view, S.B. 93 is a far preferable approach. The
proposed | egislation retains the twelve-nonth period that parents

have, in the first instance, before the permanency hearing is
hel d. Only if a Court were to find that parents have nade
negligible or no progress toward fulfilling the requirenents of

the case plan would the permanency hearing be held six nonths
after a finding of abuse or negl ect.

The other provisions of this bill, for the nobst part, add
clarity to the existing statute and give statutory authority for
certain neasures that may currently be allowed as a mtter of
practice (for exanple, amending RSA 169-C:23 to address
situations in which parents are able to satisfy the case plan
requi renents, but the unique needs of the child require continued
out - of - home pl acenent) .

Pl ease note that the opinions expressed in this letter are
nmy own, and do not necessarily reflect the views of ny enployer.

Very truly yours,

Eli zabeth B. Richter
EBR/ | bb

Elizabeth B. Richter, Esquire
Germaine & Blaszka, P.A.
23 Birch Street

Derry, NH 03038

tel. 603.434.4125
fax.603.434.1425
elizabeth@germainelaw.com

IMPORTANT NOTICE: The information in this transmission is privileged and confidential, and is intended only for the use of the named
recipient(s) listed above. If you are not the intended recipient(s), you are hereby notified that any unauthorized distribution or copying of this
transmission is prohibited. If you have received this transmission in error, or otherwise have reason to believe that you have received this
transmission in error, please notify us immediately at 603.434.4125.
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From: Richard W. Head

Sent: Monday, April 19, 2021 5:13:10 PM

To: ~House Children and Family Law Committee

Cc: sashley@courts.state.nh.us

Subject: SB 93 - Permanency Planning under Child Protection Act
Importance: Normal

Attachments:

NHJB Testimony - SB 93 Permanency Planning.pdff

Good afternoon Representative Rice and members of the House Children and Family Law Committee:

Attached is a copy of the New Hampshire Judicial Branch’s written testimony on Senate Bill 93, scheduled
for a hearing on April 21, 2021. Should you have any questions before the hearing, please do not hesitate
to contact me. Judge Ashley will also be presenting testimony at the hearing for SB 93 and will be
available to answer questions.

Thank you.
Richard

Richard W. Head

Government Affairs Coordinator
New Hampshire Judicial Branch
One Granite Place, Suite N400
Concord, NH 03301
rhead@courts.state.nh.us
Direct dial: 603-415-0779

Cell: 603-716-8235
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SB 93-FN

Written Testimony, House Children and Family Law Hearing
April 21, 2021

Circuit Court Judge Susan W. Ashley

As Deputy Administrative Judge for the Circuit Court and lead judge for the New
Hampshire Model Court project, | offer the following written testimony in support
of Senate Bill 93.

The Model Court is comprised of leaders and representatives of the court and
parties involved in child protection cases, who meet regularly to identify, develop
and implement best practices to improve outcomes for children, youth and
families. The Model Court’s research, discussion and collaboration results in
written protocols for use in all child protection cases, which ensure consistency in
court processing and compliance with state and federal mandates. Examples of
recent protocols drafted by the Model Court and thereafter mandated by Circuit
Court administrative orders include the 2018 revised set of protocols for
Termination of Parental Rights, Surrender of Parental Rights, Voluntary Mediated
Agreements and Adoption, and the 2020 protocols for Missing Parents and
Parental Fitness hearings.

The current task of the Model Court is to revise our Permanency protocols, to
reflect changes in the law and best practices that have developed since the
protocols were originally adopted in 2003. However, during our preliminary work
on protocol revisions, we realized that statutory changes should be requested to
properly codify some case law mandates and current practice. The Model Court’s
Executive Committee (MCEC) worked collaboratively to draft legislation that will
address these issues. Although the committee members represent divergent
interests, all agreed to these revisions, in order to provide clarity and consistency
in the determination of permanency for abused and neglected children in New
Hampshire. The MCEC members are:

Joseph Ribsam, Jr. Esq., Director, Division for Children, Youth & Families
Anne Edwards, Esq., Assoc. Attorney and Gen. Counsel, Dept. of Justice
Deanna Baker, Esq., Director of Legal Services, DCYF

Sherry Ermel, Bureau Chief of Field Services, DCYF

Marcia Sink, President/CEO, CASA of NH

Betsy Paine, Senior Staff Attorney, CASA of NH

Sarah T. Blodgett, Esq., Executive Director, NH Judicial Council

Elizabeth Richter, Esq., Parent Attorney

Kristy Lamont, Esq., Director, New Hampshire Court Improvement Project

In crafting this legislation, the MCEC carefully considered the report and
recommendations of the Committee to Study Whether Modification Should Be
Made to the Timeframe for Determining Permanency Pursuant to RSA 169-C:24-
b, chaired by Representative (and former Circuit Court judge) Ned Gordon.





While SB 93 does not mandate early permanency hearings in all child protection
cases as recommended by the committee, it does authorize early permanency
hearings in circumstances cited by the committee—for instance where, after six
months, parents have made no efforts or only negligible efforts to comply with
dispositional orders to correct conditions of abuse or neglect.

SB 93 addresses this and several Permanency or Post-Permanency issues that
have been identified by the Model Court, as described below:

1.

Adoption is a permanency plan, and termination of parental rights is a
legal step towards finalizing such plan.

SB 93 amends language in RSA 169-C:3, XXI-c to correct the
mischaracterization of termination of parental rights (TPR) as a
‘permanency plan.” In actuality, the permanency plan for the child is
adoption, which becomes permissible following the termination or
surrender of parental rights.

Specifying other circumstances for when a subseqguent permanency
hearing shall or may be conducted.

Currently, RSA 169-C:24-b only authorizes a 12-month permanency
hearing, but case law and best practice reflect the need for other
permanency hearings beyond the singular 12-month permanency hearing.
SB 93 will delineate six circumstances when the court shall or may
schedule a permanency hearing. Beyond the potential for an early
permanency hearing, discussed below in paragraph 3, and the traditional
12-month permanency hearing, there are 4 other occasions that warrant a
subsequent permanency hearing:

e Extension for parent to comply; standard for allowing such extension:
In current practice, the court sometimes allows an extension of time
beyond 12 months, either by agreement of the parties or after a
contested permanency hearing, for parents who are close to achieving
reunification. Some parents successfully reunify after an extension, so
the additional time proves beneficial to the family and achieves the
overarching purposes of the Child Protection Act under RSA 169-C:2.
Other parents do not reunify after an extension, and, in hindsight,
permanency for the child may have been unnecessarily delayed.
Moreover, RSA 169-C:24-b as currently written states that if parents do
not satisfy the standard for return of the child under RSA 169-C:23 at
the permanency hearing, the court is mandated to select a
permanency plan other than reunification. Judges would prefer the
discretion to allow an extension, particularly where access to housing
or treatment have delayed a parent’s progress on the dispositional






orders, but we also recognize the need for consistency in the
application of such extensions, ideally through a statutory standard.

SB 93 amends RSA 169-C:24-b to add a new section IV which
specifically allows for one 90-day extension, and sets forth a standard
for such extension. Through this standard, the court should only grant
an extension when reunification is achievable within a short period of
time, and where it is in the child’s best interest.

SB 93 also amends RSA 169-C:24-b, |, by adding a new subparagraph
(b) that mandates the scheduling of a subsequent permanency hearing
if an extension is granted at the permanency hearing. This will clarify
for all parties that, if an extension is granted, the subsequent hearing
will be another permanency hearing during which the parents must
establish they have satisfied the standard for return of the child under
RSA 169-C:23, or permanency plan other than reunification will be
designated.

Codifying need for another permanency hearing after TPR dismissed:
Case law provides that if a TPR is dismissed, the court must schedule
another permanency hearing. SB 93 amends RSA 169-C:24-b, |, to
add a new subparagraph (c¢) mandating another permanency hearing
after a TPR dismissal or if a TPR is withdrawn.

Resolving question of whether the court can change the permanency
plan after reunification and a subsequent re-removal of the child: If the
court finds at a permanency hearing that the parent satisfied RSA 169-
C:23 and returns the child to the parent, but before the RSA 169-C
case closes the court grants a request to re-remove the child from
parental care, DCYF must decide what action to take regarding
permanency for the child. Sometimes, DCYF continues to work with
parents to reunify (again), so the permanency plan never actually
changes from reunification. Under different circumstances, DCYF may
seek to modify the permanency plan from reunification to another
permanency plan, including adoption through termination of parental
rights. Parents may object, arguing that the court cannot later
terminate parental rights if the court previously found that the parents
were in compliance with dispositional orders, even if they later fell out
of compliance. Parents argue DCYF must file new RSA 169-C petitions
and that parents then will have another 12 months to comply.
However, the legal standard for termination of parental rights under
RSA 170-C:5, Il is different from the legal requirements for return of
the child pursuant to RSA 169-C:23. Therefore, an earlier finding that a
parent was in compliance with dispositional orders does not prohibit a
petition for termination of parental rights for failing to correct conditions
of neglect. NH case law supports the ability to modify a permanency






plan after reunification. SB 93 amends RSA 169-C:24-b, |, to add
subsection (d), giving the court statutory discretion to revisit
permanency at a subsequent permanency hearing following a re-
removal of a child.

e Reuvisiting the permanency plan after parents had satisfied RSA 169-
C:23 and court did not reunify due to unique needs of child, but now a
party has requested another permanency determination.

See paragraph 4 below.

Allowing for earlier permanency hearing: In a small subset of
Abuse/Neglect cases, both parents may be making no effort or only
negligible efforts to comply with dispositional orders, or there is some
other compelling reason to assess permanency earlier than 12 months
(i.e., grounds for TPR already exist due to lengthy incarceration or
parent’s mental deficiencyl/illness). SB 93 amends RSA 169-C:24-b, I, to
add subsection (f) allowing the court to grant a request by DCYF for an
early permanency hearing, upon the allegation of sufficient facts to satisfy
the standard for an early permanency hearing set forth in the new
subsection (b) of RSA 169-C:24-b, II.

The new RSA 169-C:24-Db, Il(b) would require DCYF to prove by clear and
convincing evidence that both parents, or only one parent if the other
parent is deceased or not identified, cannot currently satisfy the standard
of return of the child under RSA 169-C:23 and would be highly unlikely to
satisfy such standard at the time of a 12-month permanency hearing,
based on parents making no effort or only negligible efforts to comply with
dispositional orders or based on another compelling reason. If DCYF does
not satisfy its burden, the case stays on the “normal” course and the court
next holds a periodic review hearing or the 12-month permanency hearing.
If DCYF satisfies its burden, the court considers whether it is in the child’s
best interest to 1) change the permanency plan to something other than
reunification, or 2) maintain reunification as the permanency plan and give
the parents an additional 90 days to meet the requirements of RSA 169-
C:23.

The revision adds a definition of “compelling reason” in RSA 169-C:3.

The revision also adds a ground for termination of parental rights under
RSA 170-C:5, lll-a, mirroring the ground for failure to correct conditions of
neglect, except over a time-period that is shorter than 12 months.

These revisions are an effort to achieve permanency earlier when there is
a compelling reason to do so, such as when parents make no effort to
reunify with their child. While our child protection system is designed to
encourage parents to access services and treatment that will resolve





neglectful circumstances or prevent future abuse, some parents simply do
not or cannot respond to this opportunity. In such circumstances, their
children can be spared additional months of disappointment and
uncertainty by assessing permanency after six months. It is anticipated
that merely the prospect of this early permanency hearing will prompt
some parents to engage earlier in their case plan, thus resulting in a
higher likelihood of reunification and less time for their children in out-of-
home placement.

4. Cases where parents are in compliance but the unique needs of the child
prevent reunification: On rare occasion, parents are able to satisfy RSA
169-C:23 but the unique needs of the child require continued out-of-home
placement. SB 93 amends RSA 169-C: 24-b by adding subsection V,
which allows continued out-of-home placement while keeping reunification
as the permanency plan, unless and until there is another permanency
hearing to change the permanency plan. The revision also adds
subsection (e) to RSA 169-C:24-b, | to allow for an additional permanency
hearing, if requested. In its decision under subsection V, the court must
explain why continued placement is necessary, so parties have notice of
what needs to be resolved before reunification can occur.

5. Clarification that the court can modify a permanency plan by agreement at
a post-permanency hearing: Parties sometimes agree at a post-
permanency hearing to modify the permanency plan. This occurs most
frequently for older youth whose permanency plan has been adoption but
they have turned 16 years old and would prefer a permanency plan of
APPLA, Another Planned Permanent Living Arrangement. SB 93 amends
RSA 169-C:24-c to add section Il which allows for such modification at a
post-permanency hearing, without the need to have a formal permanency
hearing scheduled.

If SB 93 is passed, there will be clarity on several permanency concerns. This will
allow the Model Court to properly revise our existing permanency protocols to
implement best practices for achieving timely permanency for New Hampshire’s
most vulnerable children.

Thank you.
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SENATE BILL 93-FN
AN ACT relative to permanency planning under the child protection act.
SPONSORS: Sen. Carson, Dist 14; Sen. Avard, Dist 12; Sen. Bradley, Dist 3; Sen. D'Allesandro,

Dist 20; Sen. Soucy, Dist 18; Rep. Rice, Hills. 37

COMMITTEE: Judiciary

ANALYSIS

This bill clarifies that adoption rather than the termination of parental rights is a potential
permanency plan objective; clarifies the timing of the 12-month permanency hearing; specifies other
circumstances for when a subsequent permanency hearing may be conducted; allows for an earlier
permanency hearing; provides for cases where the parents are in compliance but the unique needs of
the child prevent reunification; and clarifies that the court can modify a permanency plan by
agreement at a post-permanency hearing.

The bill is a request of the New Hampshire Model Court Protect and the legislative study
committee established in 2019, 129:1 (HB 354).

Explanation: Matter added to current law appears in bold italics.

Matter removed from current law appears [in-brackets-and-struckthrough:|

Matter which is either (a) all new or (b) repealed and reenacted appears in regular type.
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STATE OF NEW HAMPSHIRE
In the Year of Our Lord Two Thousand Twenty One
AN ACT relative to permanency planning under the child protection act.

Be it Enacted by the Senate and House of Representatives in General Court convened:

1 Child Protection Act; Definition of Compelling Reason Added. Amend RSA 169-C:3, VII-a to
read as follows:

VIl-a. “Compelling reason” for assessing permanency at an early permanency
hearing includes circumstances where:

(a) Both parents, or only one parent if the other parent is deceased or not
identified, have made no effort or only negligible efforts to comply with the dispositional
orders.

(b) A ground exists for termination of parental rights for both parents, or for
only one parent if other parent is deceased or not identified, under one or more paragraphs
of RSA 170-C:5.

(¢c) There is another compelling reason to assess the permanency plan of
reunification earlier than the 12-month permanency hearing.

VII-b. "Concurrent plan" means an alternate permanency plan in the event that a child
cannot be safely reunified with his or her parents.

2 Child Protection Act; Definition of Permanency Plan. Amend RSA 169-C:3, XXI-c to read as
follows:

XXI-c. "Permanency plan" means a plan for a child in an out-of-home placement that is
adopted by the court and provides for timely reunification, adoption through termination of
parental rights or parental surrender [when-an-adeoptionis—ecentemplated], guardianship with a fit
and willing relative or another appropriate party, or another planned permanent living
arrangement.

3 Child Protection Act; Adjudicatory Hearing. Amend RSA 169-C:18, V-a to read as follows:

V-a. Where an adjudicatory order includes a finding and provides for the out-of-home
placement of a child, the order shall set a date for a permanency hearing that is [within] 12 months
[ef] from the date of the [adjudieatery] finding pursuant to RSA 169-C:17 and/or RSA 169-C:18.

4 Child Protection Act; Permanency Hearings. RSA 169-C:24-b is repealed and reenacted to
read as follows:
169-C:24-b Permanency Hearings.

I. A permanency hearing may be scheduled as follows:

(a) For a child who has been in an out-of-home placement for 12 or more months, the

court shall hold a permanency hearing 12 months from the finding pursuant to RSA 169-C:17 and/or
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RSA 169-C:18. For a child who enters an out-of-home placement subsequent to a finding pursuant to
RSA 169-C:17 and/or RSA 169-C:18, the court shall hold a permanency hearing 12 months from the
date the child enters the out-of-home placement.

(b) If the court at the 12-month permanency hearing grants an extension pursuant to
RSA 169-C:24-b, 1V, the court shall hold a subsequent permanency hearing no later than 90 days
from the 12-month permanency hearing.

(¢) If a termination of parental rights petition is withdrawn or dismissed, the court shall
hold a subsequent permanency hearing no later than 90 days from the withdrawal or dismissal of
the termination of parental rights petition.

(d) If a child has been reunified at or following a permanency hearing, and is thereafter
removed from parental care prior to closure of the RSA 169-C case, the court may hold a subsequent
permanency hearing.

(e) For a child in an out-of-home placement pursuant to RSA 169-C:24-b, V, the court
may hold another permanency hearing upon request of any party at any time.

() For a child in an out-of-home placement, at any time 14 days prior to the 6-month
review hearing and before the 12-month permanency hearing, the department may request an early
permanency hearing for the child. The court may schedule an early permanency hearing if the
department alleges sufficient facts to satisfy the standard set forth in RSA 169-C:24-b, I1(b).

II.(a) At a permanency hearing pursuant to subparagraph I(a), (b), (c), (d), or (e), the court
shall determine whether and, if applicable, when the child will be returned to the parent or parents,
pursuant to RSA 169-C:23. Except as provided for in RSA 169-C:24-b, IV, if the standard for return
pursuant to RSA 169-C:23 is not met, the court shall identify a permanency plan other than
reunification for the child. Other options for a permanency plan include:

(1) Adoption through termination of parental rights or parental surrender when an
adoption is contemplated;

(2) Guardianship with a fit and willing relative or another appropriate party; or

(3) Another planned permanent living arrangement.

(b) At an early permanency hearing pursuant to subparagraph I(f), the court shall
determine whether the department has proven by clear and convincing evidence that both parents,
or only one parent if the other parent is deceased or not identified, cannot currently satisfy the
standard of return of the child under RSA 169-C:23 and would be highly unlikely to satisfy such
standard at the time of a 12-month permanency hearing such that an early permanency should be
assessed early, based on parents making no effort or only negligible efforts to comply with
dispositional orders or based on another compelling reason. If the department does not satisfy its
burden, the court shall hold, within 90 days, a periodic review hearing or the 12-month permanency
hearing. If the department satisfies its burden, the court shall determine whether it is in the child’s

best interest to:
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(1) Identify a permanency plan other than reunification for the child, as set forth in
RSA 169-C:24-b, II(a), and hold a post-permanency hearing within 60 days; or

(2) Maintain reunification as the permanency plan, providing parents additional
time to meet the requirements of RSA 169-C:23, and hold, within 90 days, another early permanency
hearing or the 12-month permanency hearing.

ITI. At a permanency hearing the court shall determine whether the department has made
reasonable efforts to finalize the permanency plan that is in effect. Where reunification is the
permanency plan that is in effect, the court shall consider whether services to the family have been
accessible, available, and appropriate.

IV. At a 12-month permanency hearing for both parents, or only one parent if the other
parent is deceased or not identified, the court may grant one extension of time that shall not exceed
90 days, and hold a subsequent permanency hearing for both parents pursuant to RSA 169-C:24-b,
I(b). Such extension may be granted if the court finds a parent to be in substantial compliance with
the outstanding dispositional orders and if the parent establishes, by clear and convincing evidence,
that:

(a) The parent is diligently working toward reunification, which is expected to occur
within 90 days;

(b) It is probable the parent will be able to demonstrate, after the extension and at a
subsequent permanency hearing held pursuant to RSA 169-C:24-b, I(b), that the parent has met the
3 requirements of RSA 169-C:23; and

(¢) The extension is in the best interest of the child.

V. If the standard for return of the child pursuant to RSA 169-C:23 is met, but, due to the
unique needs of the child, the child is not returned to the custody of the parent, the court may
maintain reunification as the permanency plan, and the court shall provide a written explanation as
to what circumstances warrant the continued out-of-home placement for the child. In such cases, the
court shall schedule subsequent post-permanency hearings pursuant to RSA 169-C:24-c, I, until the
child may be returned to the custody of the parent. Upon the request of any party at any time, based
on a material change in circumstances, the court may schedule another permanency hearing at
which the court may review, modify, and/or implement the permanency plan, or adopt the
concurrent plan.

5 Child Protection Act; Post-Permanency Hearings. Amend RSA 169-C:24-c to read as follows:
169-C:24-c Post-Permanency Hearings.

I. For a child who is in an out-of-home placement following the I12-month permanency
hearing, the court shall hold [and-—eomplete] a post-permanency hearing within 12 months of the
permanency hearing and every 12 months thereafter as long as the child remains in an out-of-home
placement. The court may conduct periodic post-permanency hearings upon its motion or upon the

request of any party at any time.
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II. At a post-permanency hearing the court shall determine whether the department has
made reasonable efforts to finalize the permanency plan that is in effect. Where reunification is the
permanency plan that is in effect, the court shall consider whether the services to the family have
been accessible, available, and appropriate.

III. At a post-permanency hearing, the court may, upon agreement of the parties,
modify the permanency plan. In such cases a permanency hearing is not required.

6 Grounds for Termination of the Parent-Child Relationship. Amend RSA 170-C:5, III to read
as follows:

III. [The-parents;] Subsequent to a finding of child neglect or abuse under RSA 169-C, the
parents have failed to correct the conditions leading to such a finding within 12 months of the
finding despite reasonable efforts under the direction of the [éistriet] court to rectify the conditions.

IIlI-a. Subsequent to a finding of child neglect or abuse under RSA 169-C, the
parents have failed to correct the conditions leading to such a finding prior to an early
permanency hearing held pursuant to RSA 169-C:24-b, II(b) at which the court changed the
child’s permanency plan, despite reasonable efforts under the direction of the court to
rectify the conditions.

7 Effective Date. This act shall take effect January 1, 2022.
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SB 93-FN- FISCAL NOTE

AS INTRODUCED

AN ACT relative to permanency planning under the child protection act.

FISCAL IMPACT: [ X ] State [ ] County [ ]Local [ 1None
Estimated Increase / (Decrease)

STATE: FY 2021 FY 2022 FY 2023 FY 2024
Appropriation $0 $0 $0 $0
Revenue $0 $0 $0 $0
Expenditures $0 Indeterminable Indeterminable Indeterminable

Funding Source: [ X] General [ ] Education [ ]Highway [ ]Other

METHODOLOGY:

This bill clarifies that adoption rather than the termination of parental rights is a potential
permanency plan objective; clarifies the timing of the 12-month permanency hearing; specifies
other circumstances for when a subsequent permanency hearing may be conducted; allows for an
earlier permanency hearing; provides for cases where the parents are in compliance but the
unique needs of the child prevent reunification; and clarifies that the court can modify a

permanency plan by agreement at a post-permanency hearing.

The Judicial Branch anticipates this bill will help clarify court processes and expects it will only

have a negligible fiscal impact.

The Department of Health and Human Services indicates this bill proposes changes to the Child
Protection Act to provide flexibility for the court and the parties when the existing statutory time
frames are not in the child’s best interest. The Department reports in the rare cases where the
parents have failed to meaningfully engage in the reunification process the permanency hearing
could occur earlier. In cases where the reunification has not occurred based on the unique needs
of the child not the parent’s failure to correct the conditions leading to abuse and neglect the
process can be extended. The Department assumes these exceptions will be rare and any impact
on the DCYF family services caseload capacity would be de minimus. Additionally, the bill
makes a corresponding change to RSA 170-C:5, termination of parental rights, to allow
termination to move forward when there has been an early permanency hearing and the plan is

adoption. It is assumed this proposed statutory change will have no impact on the number of

termination of parental rights cases brought by the department and will not have a fiscal impact.



AGENCIES CONTACTED:

Department of Health and Human Services and Judicial Branch



	Committee report
	Voting sheets
	Public hearing
	Testimony
	Bill as Introduced

