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COMMITTEE REPORT

Committee: Ways and Means

Bill Number: HB 615-FN

Title: reducing the penalty for certain first offense
drug possession charges.

Date: March 24, 2021

Consent Calendar: CONSENT

Recommendation: OUGHT TO PASS

STATEMENT OF INTENT

This bill passed the House by a voice vote on February 24, 2021. It was sent to the Ways and Means
Committee for consideration of the fiscal impact of the portion of the bill prescribing reductions of
certain fines. The scope of this bill is broader than simply reducing nominal fine amounts. However,
as a second committee, Ways and Means confined its discussion to address only the fiscal aspect of
the bill. The committee concluded that fine reductions detailed in this bill will be of de minimis
fiscal consequence.

Vote 24-0.

Rep. Alan Bershtein
FOR THE COMMITTEE

Original: House Clerk
Cc: Committee Bill File
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Ways and Means

HB 615-FN, reducing the penalty for certain first offense drug possession charges. OUGHT TO
PASS.

Rep. Alan Bershtein for Ways and Means. This bill passed the House by a voice vote on February 24,
2021. It was sent to the Ways and Means Committee for consideration of the fiscal impact of the
portion of the bill prescribing reductions of certain fines. The scope of this bill is broader than
simply reducing nominal fine amounts. However, as a second committee, Ways and Means confined
its discussion to address only the fiscal aspect of the bill. The committee concluded that fine
reductions detailed in this bill will be of de minimis fiscal consequence. Vote 24-0.

Original: House Clerk
Cc: Committee Bill File
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HOUSE COMMITTEE ON wAYS AND MEANS

EXECUTIVE SESSION on Bill # HB 615

BILL TITLE: reducing the penalty for certain first offense drug possession charges.
DATE: March 24, 2021
LOB ROOM: remote via Zoom

MOTION: (Please check one box)

oTP OITL U Retain (1 year) 00 Adoption of
Amendment #

U Interim Study (2nd year)

Moved by Rep. Bershtein Seconded by Rep. Almy Vote 24-0

MOTION: (Please check one box)

O OTP O OTP/A OITL O Retain (1* year) O Adoption of
Amendment #
U Interim Study (2nd year) (if offered)
Moved by Seconded by Vote:

MOTION: (Please check one box)

O OTP O OTP/A OITL O Retain (1 year) O Adoption of
Amendment #
U Interim Study (2nd year) (if offered)
Moved by Rep. Seconded by Rep. Vote:
CONSENT CALENDAR: YES OONO O n/a
Minority Report? L1 Yes No If yes, author, Motion:

lan Bershbein

Respectfully submitted:
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Roll Call Committee Registers Report

STATE OF NEW HAMPSHIRE
OFFICE OF THE HOUSE CLERK
2021 Session - Ways and Means

Bill # HB 615-FN
Motion OTP
reducing the penalty for certain first offense drug possession charges. Amendment #
Exec Session Date 3/24/21
Consent Calendar? Yes
Member Motion / Seconded Yea Nay NV
Patrick Abrami
Lisa Post (for Mary Griffin)

Jordan Ulery

Russell Ober(R)

Fred Doucette(R)

Alan Bershtein(R)

Motion

Robert Elliott(R)

John Janigian(R)

Hershel Nunez(R)

Tim Baxter(R)

Walter Spilsbury(R)

Paul Tudor(R)

Almy, Susan

Second

Richard Ames(D)

Thomas Southworth(D)

Dennis Malloy(D)

Thomas Schamberg(D)

Edith Tucker(D)

Jennie Gomarlo(D)

Connie Lane (for Tom Loughman)

Amanda Gourgue

Mary Hakken-Phillips(D)

James Murphy(D)

Norman Major

XX [X[X[I[X[X[|I[X|X[|[X|X|X|X|X|X[|X[X[X|X[|X|[X]|X]|X]|X]|X

Total Vote

N
s~

Respectfully,
Rep. Alan Bershtein, Clerk
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House Committee on Ways and Means
Public Hearing on: HB 615-FN

Bill Title: reducing the penalty for certain first offense drug possession charges.
Date: March 10, 2021

LOB Room: remote via Zoom
Time Public Hearing Called to Order: 11:13 AM

Time Public Hearing Adjourned: 12:01 PM

Committee Members: Reps. Major, Abrami, Bershtein, M. Giriffin, Ulery, R. Ober, Doucette, Elliott, Janigian, Nunez,
Baxter, Spilsbury, Tudor, Aimy, Ames, Southworth, Malloy, Schamberg, Tucker, Gomarlo, Loughman, Gourgue,
Hakken-Phillips and Murphy

SPONSORS: Rep. Seaworth, Merr. 20; Rep. Verville, Rock. 2; Rep. Potucek, Rock. 6;
Rep. Conley, Straf. 13; Rep. Roy, Rock. 32; Sen. Reagan, Dist 17

TESTIMONY

Rep. Casey Conley, An Elected Official (supports bill)
e Introduced bill
Reduces sentences and fines for first offense, non-violent offenses
No felonies for first offense
Lowers threshold to be charged with a felony for fentanyl.
No significant impact on revenue collection resulting from reduced fines.
Nothing about this bill relates to distribution of controlled substances. This bill
only relates to possession.

Fowler, Ryan, Charlestown, NH, A Member of the Public (supports bill)
e Advocates for simplification of the law. This bill moves in the right direction.
e There is no evidence that treating this issue as a criminal issue instead of a
healthcare issue is of any benefit. Prohibition does not work.

Naro, Anthony, Nashua, NH, NH Association of Criminal Defense Lawyers (Support)
e In the 1980s, Congress made a distinction between powder cocaine and crack
cocaine. This disproportionately impacted poor populations.
e ltis preferable to invest in treatment instead of investing in incarceration.
e “Mandatory fines should go away.”



House Committee on Ways and Means
Public Hearing on: HB 615-FN

Bill Title: reducing the penalty for certain first offense drug possession charges.
Date: March 10, 2021

LOB Room: remote via Zoom
Time Public Hearing Called to Order: 11:13 AM

Time Public Hearing Adjourned: 12:01 PM

Committee Members: Reps. Major, Abrami, Bershtein, M. Giriffin, Ulery, R. Ober, Doucette, Elliott, Janigian, Nunez,
Baxter, Spilsbury, Tudor, Aimy, Ames, Southworth, Malloy, Schamberg, Tucker, Gomarlo, Loughman, Gourgue,
Hakken-Phillips and Murphy

Bryfonski, John, Bedford, NH, NH ASSOCIATION CHIEFS OF POLICE (Oppose)
e “This bill is flying under false colors.” The quantities involved are drug trafficking
quantities, not user quantities.
e This bill reduces sentencing for traffickers, which contradicts the testimony of the
Rep that introduced the bill.
e These are not victimless crimes. Any death resulting from drug trafficking is not
a victimless crime.

Honorable Joe Hannon, A Member of the Public (support)
e There is a growing body of evidence that longer prison sentences don’t mean
less crime.
e The cost of keeping people in jail for longer time frames should be considered.

Respectfully submitted,
Rep. Alan Bershtein, Clerk



House Remote Testify

Ways and Means Committee Testify List for Bill HB615 on 2021-03-10

Support: 45 Oppose: 5 Neutral: 1 Total to Testify: 4

City, State

Name Email Address Title Representing Position Testifying Signed Up

Conley, Casey Dover, NH An Elected Official Myself/co-sponsor/Intro Bill Support Yes (5m) 3/9/2021 8:29 PM
caseymconley@gmail.com

Fowler, Ryan Charlestown, NH A Member of the Public Myself Support Yes (3m) 3/10/2021 7:02 AM
rfowler@h2rc.org

Naro, Anthony Nashua, NH A Member of the Public NH Association of Criminal Defense Support Yes (3m) 3/4/2021 8:10 PM
tony@bernazzanilaw.com Lawyers

Bryfonski, John Bedford, NH A Member of the Public NH ASSOCIATION CHIEFS OF Oppose Yes (3m) 3/9/2021 2:19 PM
jbryfonski@bedfordnh.org POLICE

Stockwell, Heather Dublin, NH A Lobbyist Rights & Democracy NH Support No 3/9/2021 2:39 PM
heather@radnh.org

Kelly, Fran Ambherst, NH A Member of the Public Myself Support No 3/9/2021 5:33 PM
Frkelly0l@gmail.com

Goldwater, Catherine  Mjilford, NH A Member of the Public Myself Support No 3/9/2021 3:53 PM
cathy.goldwater(@gmail.com

Casino, Joanne Concord, NH A Member of the Public Myself Support No 3/9/2021 4:05 PM
joannecasino@comcast.net

Trought, Elizabeth A Dorchester, NH A Member of the Public Myself Support No 3/9/2021 4:30 PM
batrought@gmail.com

bory, lee nashua, NH A Member of the Public Myself Support No 3/9/2021 4:42 PM
leebory@juno.com

Elliott, Judith Canterbury, NH A Member of the Public Myself Support No 3/9/2021 4:47 PM
jelliottnh@gmail.com

Davis, Sally Thornton, NH A Member of the Public Myself Support No 3/9/2021 5:46 PM
sally.davis36@gmail.com

Austin, Suzanne Brentwood, NH A Member of the Public Myself Support No 3/9/2021 6:10 PM

suzanne321@comcast.net




Fagin, Valerie

Grossi, Anne

Berger, LCMHC,

Linda-Ruth

Seaworth, Brian

Dahl, Dana

Reynolds, Charles

Heath, Ruth

Manjak, Molly

Reaga, Senator John

Hruska, Jeanne

Howland, Curt

Underwood, Jody

Russo, Steven

Roy, Terry

Baranes, Sarah

Connolly, Ross

Rich, Martha

Covert, Susan

Rye, NH
valeriefagin@comcast.net

BEDFORD, NH
adgrossi7982@gmail.com

Concord, NH
writeonlr@aol.com

Pembroke, NH
brian.seaworth@leg.state.nh.us

Milford, NH
danaldahl@gmail.com

Dover, NH
reynolds.charles@comcast.net

Canterbury, NH
ruthmheath@comecast.net

Manchester, NH
mag239@wildcats.unh.edu

Deerfield, NH

kathryn.cummings@leg.state.nh.us

Concord, NH
Jeanne@aclu-nh.org

Manchester, NH
howland@priss.com

CROYDON, NH
jodysun@gmail.com

Steven Russo, Keene, NH, NH
srusso(@ci.keene.nh.us

Deerfield, NH
terry.roy(@leg.state.nh.us

Hanover, NH

sarah.m.baranes.med@dartmouth.edu

Merrimack, NH
rconnolly@afphq.org

Enfield, NH
martha.rich@thet.net

Contoocook, NH
scovert@comcast.net

A Member of the Public

A Member of the Public

A Member of the Public

An Elected Official

A Member of the Public

A Member of the Public

A Member of the Public

A Member of the Public

An Elected Official

A Lobbyist

A Member of the Public

An Elected Official

A Member of the Public

An Elected Official

A Member of the Public

A Lobbyist

A Member of the Public

A Member of the Public

Myself

Myself

Myself

Bill Sponsor

Myself

Myself

Myself

Myself

Senate District 17

ACLU-NH

Myself

Myself

Myself

Myself

Myself

Americans for Prosperity New

Hampshire

Myself

Myself

Support

Support

Support

Support

Support

Oppose

Support

Support

Support

Support

Support

Support

Oppose

Support

Support

Support

Support

Support

3/9/2021 6:29 PM

3/9/2021 4:11 PM

3/9/2021 5:15 PM

3/9/2021 5:19 PM

3/9/2021 9:59 PM

3/9/2021 7:14 PM

3/9/2021 10:39 PM

3/5/2021 4:35 PM

3/7/2021 8:45 AM

3/7/2021 4:44 PM

3/7/2021 8:29 PM

3/8/2021 7:19 AM

3/8/2021 3:15 PM

3/8/2021 1:43 PM

3/9/2021 1:59 AM

3/9/2021 10:20 AM

3/9/2021 10:55 AM

3/9/2021 3:44 PM



Oxenham, Evan

Arabas, Jill

Perry, Brenda

Hope, Lucinda

Boutin, Kathryn

Jachim, Nancy

Wright, Betty

Bushueff, Catherine

Potucek, John

Atkinson, Matthew

Smith, Megan

Anastasia, Patricia

Howe, Jana

Blair, David

Brookmeyer, Janet

Morris, Polly

Valiquet, Jim

Elhuni, Asma

Plainfield, NH
evan.oxenham@gmail.com

Hollis, NH
Jaarabas@yahoo.com

Ambherst, NH
Bmperry65@msn.com

Tilton, NH
Imhope46@gmail.com

Newport, NH
kathryn.e.boutin@gmail.com

Newport, NH
nancyjachim@gmail.com

Exeter, NH
Jeaneewright2021@gmail.com

Sunapee, NH
agawamdesigns@gmail.com

Derry, NH
potucek 1 @comcast.net

Keene, NH
mtthwatkinson@gmail.com

Keene, NH
msmith@antioch.edu

Londonderry, NH
patti.anastasia@gmail.com

Merrimack, NH
Janahowedy@comcast.net

Dublin, NH
orionblair@gmail.com

Grantham, NH
brookmeyermusic@gmail.com

Winchester, NH
pollymorris39@gmail.com

Newbury, NH
jimvaliquet@gmail.com

Lebanon, NH
asma@radnh.org
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A Member of the Public

A Member of the Public

A Member of the Public

A Member of the Public

A Member of the Public

A Member of the Public

A Member of the Public
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A Member of the Public
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A Member of the Public

A Member of the Public
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Myself

Myself

Myself

Myself

Myself

Myself

Myself

Myself

Myself

Myself

Myself

Myself

Myself

Myself

Myself
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Myself

Myself

Support

Support

Support

Oppose

Support

Support

Support

Support

Support

Support

Support

Support

Support

Support

Support

Support

Oppose

Support

3/9/2021 3:44 PM

3/9/2021 3:49 PM

3/9/2021 3:51 PM

3/9/2021 12:22 PM

3/9/2021 12:41 PM

3/10/2021 7:23 AM

3/10/2021 7:27 AM

3/10/2021 7:28 AM

3/3/2021 12:43 PM

3/9/2021 8:33 PM

3/9/2021 8:34 PM

3/9/2021 8:44 PM

3/9/2021 8:50 PM

3/10/2021 12:06 AM

3/10/2021 6:18 AM

3/10/2021 7:45 AM

3/9/2021 11:17 PM

3/10/2021 3:37 AM



Huse, Chris Concord, NH State Agency Staff Department of Safety Neutral No 3/10/2021 6:44 AM

christopher.huse@dos.nh.gov
Dewey, Karen Newport, NH A Member of the Public Myself Support No 3/10/2021 6:59 AM

pkdewey@comcast.net
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Archived: Friday, March 12, 2021 3:49:08 PM
From: Ryan Fowler

Sent: Wednesday, March 10, 2021 7:35:54 AM
To: ~House Ways & Means Committee
Subject: HB615

Importance: Normal

Attachments:

HB615 Letter Ryan Fowler.pdflif

Hello and good morning, House Ways and Means Committee.

Thank you for your service to our great state.

Please review the attached letter | wrote in support of HB615. (AN ACT reducing the penalty for certain
first offense drug possession charges.)

Please consider supporting this bill to reduce criminal penalties for drug possession. We know the war on
drugs has failed. This bill is a way to make history, save money, and save lives. All research, science, and
empirical evidence support moving away from a criminal model to address drug use. This bill is a big step
in the right direction.

Again, thank you for your service and consideration. Have a great day.

Ryan Fowler, CRSW

Harm Reduction Coordinator
HIV HCV Resource Center
The Claremont Exchange
603-276-9698


mailto:RFowler@h2rc.org
mailto:HouseWays&MeansCommittee@leg.state.nh.us

March 9, 2021
Representative Norman Major, Chair
House Ways & Means Committee
LOB Room 202
Concord NH 03301

Via email: HouseWaysAndMeansCommittee@leg.state.nh.us

RE: HB615, “AN ACT reducing the penalty for certain first offense drug possession charges.”

Dear Chairman Norman Major and the Ways and Means Committee,

Good afternoon and thank you for your service in New Hampshire's great legislature. My name is Ryan Fowler. | am

writing this letter to voice my support of HB615, AN ACT reducing the penalty for certain first offense drug possession

charges. | support this bill because after over 100 years of a failed experiment, we know that prohibition does not work.
’-_\"_"_'_""ﬂ*-\.__.—-—f*—-—"‘

' am a person in long-term recovery from a substance use disorder. | have been in continuous recovery since 2014. After
over 10 years of chaotic disordered drug use, | avoided another felony charge, went to rehab for the fourth time and
began my current recovery journey. | am a former injection drug user and someone who is alive because of naloxone
and harm reduction. And when | was ready, | had access to both inpatient and outpatient treatment. NH policymakers
saved my life. | currently work in New Hampshire as a Certified Recovery Support Worker in the Upper Valley region.
Because of the opportunities | had when | entered recovery 6 years ago, | have found a meaningful career path that
allows me to use my negative lived experience for good. And that was only possible because | am not a felon.

The cost savings in avoiding low level drug arrests, prosecuting in felony courts, and incarcerating people for a
healthcare issue would be incredible. This is more important now than ever before given our current economic recession
and gaps in funding for public services we need to combat the ongoing syndemic.

The current model for addressing drug use and addiction runs contrary to everything modern science knows about these
issues. We know that these are health or medical issues and treating these issues like a crime does not work. We have
over 100 years of evidence showing us that prohibition does not work and is counterproductive. Every single metric that
prohibition and the war on drugs set out to improve has been made worse. Overdose rates, addiction rates, rates of
drug use, crime rates, etc. We now know that the architects of modemn drug policy had nefarious intentions. It is time to
undo the wrongs of the past, learn from policy failures of the past, and create an equitable system that uses science,
research, and evidence to make decisions that have the best outcomes and cause the least ha rm.

If New Hampshire wants to one day be out of the overdose crisis, we must move towards a public health framework to
address substance use disorders and other drug-related issues. That means not punishing people for having a disorder
characterized by continuing to use substances despite negative consequences. What we know today is that a system
that criminalizes people like me with a substance use disorder is counterproductive and most often makes a person’s
addiction worse. We have a system that retraumatizes a population that often lives with a history of trauma. People
with a substance use disorder are on a natural pathway to recovery. They just need some support, love, compassion,

dignity, and respect. A felony drug arrest is just the type of thing that keeps people isolated and excluded from
meaningful healthy lives.

While this bill is not perfect as introduced, this is a pragmatic way to save money and save lives. This is the ultimate
recovery friendly endeavor to help expand our workforce and open doorways for the recovery conviction. A felony
conviction is far too often a barrier jobs, and to support services and education. I could share far too many stories of

how a felony drug arrest proved to be the worst thing to happen to someone. | have seen these barriers cause people to
give up on recovery and relapse.





If someone makes the decision to use drugs for any reason, that should not result in being taken into captivity and
having their rights taken away. We all make mistakes. But all human behavior serves a purpose. People do not do things
for no reason. In our society many different people use different drugs for different reasons. People who use drugs do
not deserve to die because of a decision they made. People who use drugs do not deserve to be criminalized and risk
being taken into captivity and losing their rights for a behavior that predates recorded human history.

There is no recorded human history without drug use of some kind. Our species has always used drugs of some kind and
always will. The idea that we can irradicate these behaviors is flawed and outdated. But there are evidence-based ways
to improve the quality of life for everyone in our great state by supporting people who use drugs, not punishing them.

The fiscal impact of the bill would be remarkable. Evidence shows us that ending failed punitive policies is a path to
reducing addiction and overdose rates by making recovery more tangible and creating a space for open and honest
conversations without fear of harsh prosecution. The fiscal savings could fund meaningful fact-based drug education and
other evidence-based prevention strategies. | would encourage to explore Portugal’s Drug Policies.

HB615 would also support our first responders on the frontlines every day. Far toc much law enforcement time and
resources are used up arresting and convicting low level drug users. LEO could spend more time addressing crimes
involving victims. And speaking from personal experience, if the police were not tasked with arresting drug users for
“crimes” that involve no victims, they would also face less stigma. The War on Drugs in the 1970’s was really the
beginning of the growing divide between Law Enforcement Officers and the communities they serve.

In my opinion this bill it could be improved to save more lives and more money by making the bill retroactive and further
simplifying Drug Scheduling at the State level.

And so, | ask you, please support HB615 so that more people like me in New Hampshire can reach their full potential and
we can align our drug policy with science, not outdated ideology.

Thank you for your consideration.

Ryan Fowler, CRSW

iamtheowl@live.com

603-777-6012






Archived: Friday, March 12, 2021 3:49:07 PM
From: Jeanne Hruska

Sent: Thursday, March 11, 2021 9:12:00 AM

To: ~House Ways & Means Committee

Subject: ACLU-NH statement in support of HB615
Importance: Normal

Attachments:

HB615 - ACLU-NH statement - 031021.pdf ;

Dear Representatives,

| was sorry to miss the hearing yesterday on HB615. I’'m writing now to share the ACLU-NH support for
this bill and provide written testimony. The ACLU-NH championed the two 2020 bills that make up this
current bill, and which both passed the House last year on voice vote. Both bills were unfortunately
sidelined in the Senate due to COVID-19. HB615 is an opportunity to continue the House’s bipartisan
commitment to criminal legal reform and to reduce the burden on tax payers from mass incarceration.
We respectfully urge this committee to vote ought to pass on HB615.

Thank you for your time and consideration.

Kind regards,
Jeanne

Jeanne Hruska
Pronouns: she, hers

Political Director

American Civil Liberties Union of New Hampshire
18 Low Avenue, Concord, NH 03301

(c) 307-272-8727| jeanne@aclu-nh.org

aclu-nh.org @ E

This message may contain information that is confidential or legally privileged. If you are not the intended recipient, please
immediately advise the sender by reply email that this message has been inadvertently transmitted to you and delete this email from
your system.
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mailto:HouseWays&MeansCommittee@leg.state.nh.us
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ACLU

New Hampshire
Statement by Jeanne Hruska, Political Director ACLU-NH
House Ways and Means Committee
House Bill 615
March 10, 2021

| submit this statement on behalf of the American Civil Liberties Union of New Hampshire
(ACLU)—a non-partisan, non-profit organization working to protect civil liberties throughout
New Hampshire for over fifty years. | appreciate the opportunity to convey the ACLU-NH’s
strong support for HB615 and the continuation of the House’s bipartisan work on criminal legal
reform.

This bill includes the contents of two bills that passed the House with bipartisan support
last year. HB1641 and HB1625 both passed the House on voice vote last year. Both bills were
then tabled in the Senate after COVID-19 set in and the Senate was forced to drastically reduce
the number of bills it took up. The ACLU-NH urges this committee to pass these important
sentencing reforms, enabling the Senate to finally take them up.

Incarceration does not solve drug use. We know this because we have been trying to
incarcerate our way out of drug use for decades. It has not worked. Instead, our reliance on
incarceration to address drug use has broken up families, cost millions of taxpayer dollars, and
shackled people to felony records that carry a host of long-lasting collateral consequences. These
include barriers to employment and housing, and ineligibility for certain loans and many social
programs. The House has passed multiple annulment reform bills in recent years in recognition
of the hardship and communal harm that felony records impose.

This bill would make first time personal drug possession a misdemeanor rather than a felony. As
a misdemeanor, a person would still be eligible for up to one year behind bars. This bill is not a
get out of jail free card. Instead, the goal is to give people a chance to learn from their first
encounter with the criminal legal system for personal drug possession without shackling them to
a felony record. This bill does not apply to people charged with dealing drugs. It is exclusively
about personal possession, an offense that is often called victimless. The bill is a test to see if we
can actually walk the walk of treating drug users not as hardened criminals but as people who
make mistakes and need help.

The bill would apply to any drug when charged as personal possession. The House Criminal
Justice and Public Safety Committee held a hearing two years ago wherein the challenges of
trying to set specific quantity limits for individual drugs were discussed. Doing so would be
exceedingly difficult, particularly as seized drugs are not always measured. Rather than try to
figure out equivalent amounts of various drugs, this bill focuses on a specific charge — personal
possession. If a prosecutor charges someone with personal possession, this bill could apply. If
the charge is anything else, this bill would not apply.

We spoke to public defenders and criminal defense attorneys, and they believe this bill would
have a significant effect on Granite Staters. Put simply, this bill is a major step in moving away



http://gencourt.state.nh.us/bill_status/Results.aspx?q=1

http://gencourt.state.nh.us/bill_status/Results.aspx?q=1



from the idea that we can incarcerate our way out of addiction — and reduces the financial strain
of relying so heavily on incarceration.

The hypothetical revolving door.

We understand there may be concerns that, if enacted, certain individuals will try to exploit this
law. Specifically, the concern may be that a person will take the conviction for a misdemeanor,
annul it, and then benefit from the law again as if it were their first offense. We do not think this
is realistic, nor do we think this remote possibility outweighs the immense benefit that this bill
could bring to our communities.

In order to receive an annulment, people must not commit any new offense during the designated
waiting period. Moreover, they have to successfully complete the annulment process, which is
neither easy nor cheap. This makes it difficult to indulge the hypothetical of people trying to
exploit the law like a revolving door.

That said, there may be a few who benefit from this law more than once; however, we do not
think that is necessarily a bad thing or that preventing it should be the priority. It can be very
difficult to overcome a substance use disorder, and it is not uncommon for people to experience
multiple setbacks. This does not mean they are hardened criminals, and it does not mean that
incarceration would help their treatment efforts. If someone benefits from this law, is able to go
the entire waiting period required for an annulment without another drug offense, and then
subsequently is arrested again for personal possession, why would it be wrong for this bill to
again apply to them in an effort to steer them back towards treatment?

The hypothetical actions of a few individuals should not hold back much-needed reform to a
system that affects thousands of people every year.

Amending statute to reflect practice.

HBG615 also includes the changes to our drug statute first proposed in HB1641 last year. It would
reduce drug sentences and fines to both better reflect practice across our state and to reflect
growing consensus that excessively long sentences are ineffective if not counterproductive in
addressing drug use and crime. The bill does not target specific drug offenses, but rather
intentionally and systematically reduces fine and sentences throughout our drug statute. The
comprehensiveness of the bill ensures that certain crimes do not continue to reflect 1980°s
thinking while the rest are updated.

We spoke to the NH Public Defenders and to criminal defense attorneys about the proposed
changes in this legislation. They actually said that prosecutors rarely pursue the long sentences
and high fines currently allowed by NH law. In essence, this legislation would correct our laws
to better reflect what is already happening in practice. We believe this actually underscores the
value to this legislation. If those in charge of enforcing our laws know that excessive sentences
do not work and are not using them, then such sentences should be removed from our statutes to
reflect current research and practice.





Excessively long drug sentences serve only as a sponge for taxpayer dollars.

For decades, this country sought to solve drug use and crime through lengthy incarceration.
Federally, and at the state level, drug sentences and fines steadily increased for decades under the
belief that eventually we would find the number of years in prison that it took to deter crime.
This myth about the effectiveness of incarceration resulted in our state’s prison population
increasing in size nearly nine-fold between 1980 and 2016, and admissions to New Hampshire
prisons increasing by 24 percent. And yet, drug offenses are still the most common offense for
people entering NH prisons, accounting for roughly 21 percent of our prison admissions.!

Incarcerating someone in New Hampshire costs between $36,000 and $40,000 per year, with the
cost going up as an inmate ages due to medical costs. That is tens of thousands of taxpayer
dollars going into incarceration and not into treatment or into resolving the root causes of
substance use — or remaining in the pockets of taxpayers. Particularly at a time when our state is
struggling to make ends meet (and our prisons are experiencing COVID-19 outbreaks?), we
should not be spending scarce resources on mass incarceration.

Marc Mauer, the former executive director of the Sentencing Project, has written at length about
how mass incarceration was intentionally pursued in this country and about how long sentences
do not achieve their stated goal. Here is an excerpt, with the link to the full report in the
footnotes:

Incarceration in the United States rose at an unprecedented rate for nearly four decades beginning
in 1973. Research by the National Research Council reveals that, between 1980 and 2010, the
222% increase in the rate of incarceration in state prisons was a function of changes in policy, not
changes in crime rates. Those initiatives, under the rubric of “tough on crime,” involved enacting
a range of sentencing policies designed to increase admissions to prison and to lengthen the
amount of time served on a felony sentence. Such policies were adopted by the federal
government and every state to varying degrees.

(...)

Increasingly lengthy prison terms for federal offenses have become counterproductive for
promoting public safety. There are several reasons for this: long-term sentences produce
diminishing returns for public safety as individuals “age out” of the high-crime years; such
sentences are particularly ineffective for drug crimes as drug sellers are easily replaced in the
community; increasingly punitive sentences add little to the deterrent effect of the criminal justice
system; and mass incarceration diverts resources from program and policy initiatives that hold the
potential for greater impact on public safety.®

Scrubbing our books of mandatory minimums.

This bill would also eliminate mandatory minimums that we still have on the books here in NH.
Mandatory minimums eliminate judicial discretion by requiring a certain number of years for an
offense, regardless of the unique circumstances of any individual case. Such mandatory
sentences are a relic from the “get tough on crime” era of our country. The United States
Sentencing Commission denounced mandatory minimums and called for their abolition all the

! https://50stateblueprint.aclu.org/states/new-hampshire/

2 COVID-19 Outbreak Grows at NH State Prison for Men | New Hampshire Public Radio (nhpr.org)

3 Marc Mauer, “Long Term Sentences: Time to Reconsider the Scale of Punishment.”
https://www.sentencingproject.org/wp-content/uploads/2018/11/UMKC-Law-Review-Scale-of-Punishment.pdf




https://50stateblueprint.aclu.org/states/new-hampshire/

https://www.nhpr.org/post/covid-19-outbreak-grows-nh-state-prison-men#stream/0

https://www.sentencingproject.org/wp-content/uploads/2018/11/UMKC-Law-Review-Scale-of-Punishment.pdf



way back in 1991.* Mandatory minimums do not reflect best practice or current thinking on drug
policy, and they should be removed from NH statute.

Following the lead of other states

Dozens of states have undertaken drug sentencing reform over the past couple of decades. This
includes eliminating mandatory minimums, eliminating or reducing sentencing enhancements,
and reducing prison sentences all together. Here are just a few examples:

e In 2011, Kentucky enacted legislation that imposes “presumptive probation” for small-
time drug possession offenders. This means that people will be given probation only, no
jail time, unless a judge can identify a compelling reason why a particular person should
be incarcerated.

e In 2013, Indiana reduced certain low-level drug offenses to misdemeanors, including
first-time possession of a large amount of cannabis, and reducing the felony category for
numerous other drug offenses.

e Oklahoma recently enacted HB1269, which retroactively applied a 2016 ballot measure
that reclassified low-level felony drug and property offenses to misdemeanors and
increased the felony theft threshold from $500 to $1,000. Following adoption, the state’s
Pardon and Parole Board established an accelerated commutation process to qualify
persons sentenced under the old law for early release. More than 400 Oklahomans were
approved for expedited commutations in 2019.

e In 2020, the voters of Oregon passed a ballot measure that decriminalized all drugs and
redirected the savings to substance use treatment and recovery programs. Oregon is
replacing the incarceration approach to substance use with a public health one.

In sum, this bipartisan bill is an important continuation of this legislature’s efforts to reform our
criminal legal system to be less wasteful of taxpayer money and to reform ineffective and
harmful policies. Additionally, it is a combination of two bills that previously passed the House
with bipartisan support. For these reasons, the ACLU-NH respectfully urges the members of this
Committee to vote ought to pass on HB615.

4 https://www.aclu.org/blog/smart-justice/mass-incarceration/human-cost-mandatory-minimums
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Archived: Friday, March 12, 2021 3:49:09 PM

From: John Bryfonski

Sent: Tuesday, March 9, 2021 4:26:30 PM

To: ~House Ways & Means Committee

Cc: Elizabeth C. Sargent

Subject: FW: HB 615 Testimony - NH Association of Chiefs of Police
Importance: Normal

Attachments:

HB 615 TESTIMONY OF NH ASSOC CHIEFS OF POLICE.docx ;

Good Afternoon: Please accept the attached testimony of the NH Association of
Chiefs of Police relative to HB 615 to which, the Association is OPPOSED.

Thanks in advance for accepting our testimony and information on this important
piece of legislation.

John J. Bryfonski
Chief of Police

55 Constitution Drive
Bedford, NH 03110
Office: 603-792-1330
Cell:  603-657-8826

Statement of Confidentiality

The information contained in this electronic message, and any attachments to
this message, may contain confidential or privileged information and is
intended for the exclusive use of the addressee(s). If you have received this
message in error, please contact the sender immediately and delete this
electronic message and any attachments from your system. Thank you for
your cooperation.


mailto:jbryfonski@bedfordnh.org
mailto:HouseWays&MeansCommittee@leg.state.nh.us
mailto:esargent@sheehan.com





% <2
W hamrs®




HOUSE WAYS AND MEANS COMMITTEE

HB 615-FN – REDUCING THE PENALTY FOR CERTAIN FIRST OFFENSE DRUG POSSESSION CHARGES

MARCH 10, 2021



GOOD MORNING MEMBERS OF THE COMMITTEE:



I AM JOHN BRYFONSKI, THE CHIEF OF POLICE IN BEDFORD, AND I SERVE AS THE CHAIRPERSON FOR THE CHIEFS DRUG COMMITTEE.



I HAVE BEEN IN CONTINUOUS SERVICE TO THE PUBLIC FOR MORE THAN 42 YEARS HAVING SERVED 27 YEARS IN THE AREA OF SUBSTANCE ABUSE AND ALMOST 10 YEARS AS CHIEF IN BEDFORD.  



WE WISH TO PROVIDE TESTIMONY AS TO THE IMPACT OF THE PENALTIES AND COSTS OF THIS PROPOSED LEGISLATION.



THE GRANITE STATE CHIEFS OF POLICE ARE OPPOSED TO THIS BILL.



THIS BILL IF PASSED WILL REDUCE THE PENALTIES UNIVERSALLY USED AGAINST DRUG TRAFFICKERS AND NOT DRUG USERS.



THE CONTROLLED DRUGS IN THIS BILL HAVE NO GOOD AFFECT UPON SOCIETY OTHER THAN TO CAUSE DEATH, HARM, DESTRUCTION AND COLLATERAL DAMAGE TO CHILDREN YOUTH AND FAMILIES.  



NONE OF THE CONTROLLED DRUGS COVERED IN THIS BILL HAVE ANY MEDICAL USE WITH PERHAPS THE NOTABLE EXCEPTION OF PHARMACEUTICAL GRADE FENTANYL USED IN ANESTHESIA.  



THE REDUCTION IN MAXIMUM PRISON TIME FROM 30 TO 20 YEARS AND 20 TO 15 YEARS AND FROM 7 TO 5 YEARS IN VARIOUS SECTIONS OF THIS BILL DILUTES THE STRONG MESSAGE AGAINST DRUG DEALING AND DILUTES THE ABILITY TO OBTAIN JUST SENTENCES IN THE MOST EGREGIOUS CASES.



IN ALL PRACTICALITY VERY FEW PEOPLE ARE CURRENTLY SENTENCED TO THE MAXIMUM TERM OF INCARCERATION SO THESE CHANGES ONLY SERVE TO HAMSTRING THE COURTS AND PROSECUTORS WHEN ADDRESSING THE MOST DANGEROUS DRUG TRAFFICKERS NOT USERS.



BY REDUCING THE PENALTIES USED TO CHARGE DRUG TRAFFICKERS, WHO TYPICALLY ARE NOT DRUG USERS, WE SEND THE WRONG MESSAGE TO DRUG TRAFFICKERS WHOSE ONLY AIM IS TO MAKE MONEY WHILE DESTROYING THE LIVES OF OTHERS.



BY REDUCING SOME CONTROLLED DRUG POSSESSION CHARGES TO MISDEMEANORS ANOTHER WRONG MESSAGE IS SENT TO LOWER TIER TRAFFICKERS WHO MAY BE USERS BUT NEVERTHELESS SELL DESTRUCTIVE DRUGS TO OTHERS THE OFTEN RESULT IN DEATH.



IN SECTION I C PAGE 2 LINE 34 THIS PROPOSES TO REDUCE THE MAXIMUM SENTENCE FOR LESS THAN 1 GRAM OF HEROIN FROM SEVEN TO FIVE YEARS YET ONE-HALF GRAM EQUATES TO 12 BAGS OF HEROIN/FENTANYL ENOUGH TO KILL 12 PEOPLE.  ONE QUARTER GRAM EQUATES TO ABOUT SIX BAGS OF HEROIN.



THE BILL PROPOSES THE ELIMINATION OF A ONE YEAR MINIMUM MANDATORY SENTENCE FOR SELLING DRUGS IN OR WITHIN 1,000 FEET OF A SCHOOL.



WE SHOULD NEVER LESSEN THE PENALTIES FOR ENDANGERING OUR CHILDREN, OUR YOUTH AND THE NEXT GENERATION OF AMERICANS.  IN MY EXPERIENCE VERY FEW CASES OF THIS PENALTY ENHANCEMENT ARE CHARGED.  WHY?  BECAUSE THE DISINCENTIVE WORKS.



THIS BILL REMOVES THE MANDATORY MINIMUM SENTENCE OF NOT LESS THAN 25 YEARS FOR OPERATING A DRUG ENTERPRISE.  THESE ARE THE WORST OF THE WORST OF DRUG TRAFFICKERS.  THEY ARE RESPONSIBLE FOR THE DEATH AND DESTRUCTION OF HUNDREDS.



REDUCING SOME CONTROLLED DRUG POSSESSION CHARGES TO MISDEMEANORS WE OBLITERATE THE LEVERAGE COUNTY ATTORNEYS HAVE AS WELL AS THE JUDICIARY TO INCENTIVIZE USERS INTO TREATMENT.



IN TODAY’S REALITY VERY FEW PEOPLE GO TO JAIL FOR DRUG POSSESSION CHARGES EVEN AFTER MULTIPLE ARRESTS FOR DRUG POSSESSION AND OTHER CRIMES COMMITTED TO SUPPORT THEIR ADDICTION.  AND EVEN FEWER ARE SENTENCED TO THE MAXIMUM.



THIS BILL IS SOFT ON DRUG CRIME WHICH HAS NOT GONE AWAY.



LAST YEAR MORE THAN 400 PEOPLE IN NH DIED FROM DRUG OVERDOSES; THE YEAR BEFORE 415, WHICH IS STILL 250% HIGHER THAN AT THE BEGINNING OF THE DRUG EPIDEMIC IN 2012 WHEN 163 OVERDOSE DEATHS OCCURRED.  MORE THAN 3,776 PEOPLE HAVE DIED AS A RESULT OF A DRUG OVERDOSE SINCE 2012, MORE THAN THE POPULATION OF MANY TOWNS IN NH.



STRONG DRUG PENALTIES USED AGAINST DRUG TRAFFICKERS SENDS THE MESSAGE THAT NH WILL NOT TOLERATE DRUG TRAFFICKING IN OUR STATE.



THE FISCAL IMPACT OF THE REDUCTION OF MAXIMUM SENTENCES WILL BE NEGLIGIBLE SINCE MOST DRUG TRAFFICKERS ARE NOT SENTENCED TO THE MAXIMUM.



THEREFORE, NO REAL SAVINGS WILL ACCRUE FROM THIS BILL, BUT IT WILL HAMSTRING THE COURTS AND PROSECUTORS AND SEND THE WRONG MESSAGE TO TRAFFICKERS.  YES, THESE TRAFFICKERS KNOW PRECISELY WHAT THEY FACE AND BY REDUCING AND NARROWING THE SENTENCING DYNAMIC IT DOES NOTHING TO DISCOURAGE DRUG TRAFFICKING.



THE END RESULT IS NO SAVINGS WHILE SENDING THE MESSAGE THAT TRAFFICKING DOES IN FACT PAY.



REDUCING PENALTIES USED AGAINST TRAFFICKERS IS JUST NOT THE COMMONSENSE APPROACH TO DEALING WITH CRIMINALS WHOSE ONLY PURPOSE IS TO MAKE MONEY BY SELLING POISON THAT DESTROYS LIVES, FAMILIES AND HARMS OUR ECONOMY AND FUTURE.

1
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HB 615-FN - AS INTRODUCED

2021 SESSION

21-0189

04/06
HOUSE BILL 615-FN
AN ACT reducing the penalty for certain first offense drug possession charges.
SPONSORS: Rep. Seaworth, Merr. 20; Rep. Verville, Rock. 2; Rep. Potucek, Rock. 6; Rep.

Conley, Straf. 13; Rep. Roy, Rock. 32; Sen. Reagan, Dist 17

COMMITTEE: Criminal Justice and Public Safety

ANALYSIS
This bill reduces the penalty for certain first offense drug offenses.

Explanation: Matter added to current law appears in bold italics.

Matter removed from current law appears [in-brackets-and-struckthrough:|

Matter which is either (a) all new or (b) repealed and reenacted appears in regular type.
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HB 615-FN - AS INTRODUCED

21-0189
04/06
STATE OF NEW HAMPSHIRE
In the Year of Our Lord Two Thousand Twenty One
AN ACT reducing the penalty for certain first offense drug possession charges.

Be it Enacted by the Senate and House of Representatives in General Court convened:

1 Controlled Drug Act; Penalties. Amend RSA 318-B:26, I to read as follows:

I. Any person who manufactures, sells, prescribes, administers, or transports or possesses
with intent to sell, dispense, or compound any controlled drug, controlled drug analog or any
preparation containing a controlled drug, except as authorized in this chapter; or manufactures,
sells, or transports or possesses with intent to sell, dispense, compound, package or repackage (1)
any substance which he or she represents to be a controlled drug, or controlled drug analog, or (2)
any preparation containing a substance which he or she represents to be a controlled drug, or
controlled drug analog, shall be sentenced as follows, except as otherwise provided in this section:

(a) In the case of a violation involving any of the following, a person shall be sentenced
to a maximum term of imprisonment of not more than [38] 20 years, a fine of not more than
[$506;000] $300,000, or both. If any person commits such a violation after one or more prior offenses
as defined in RSA 318-B:27, such person may be sentenced to a maximum term of life imprisonment,
a fine of not more than [$500;000] $350,000, or both:

(1) Five ounces or more of a mixture or substance containing any of the following,
including any adulterants or dilutants:
(A) Coca leaves, except coca leaves and extracts of coca leaves from which
cocaine, ecgonine, and derivatives of ecgonine or their salts have been removed; or
(B) Cocaine other than crack cocaine, its salts, optical and geometric isomers,
and salts of isomers; or
(C) Ecgonine, its derivatives, their salts, isomers, and salts of isomers.
(2) Lysergic acid diethylamide, or its analog, in a quantity of 100 milligrams or more
including any adulterants or dilutants, or phencyclidine (PCP), or its analog, in a quantity of 10
grams or more including any adulterants or dilutants.
(3) Heroin or its analog[;] or crack cocaine, [er-a-fentanytelass-drug] in a quantity of
5 grams or more, including any adulterants or dilutants.
(4) Methamphetamine or its analog, in a quantity of 5 ounces or more, including
adulterants or dilutants.
(5) A fentanyl class drug in a quantity of .5 gram, or more, including any
adulterants or dilutants.
(b) In the case of a violation involving any of the following, a person may be sentenced to

a maximum term of imprisonment of not more than [20] 15 years, a fine of not more than [$3808;000]
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HB 615-FN - AS INTRODUCED
- Page 2 -

$100,000, or both. If any person commits such a violation after one or more prior offenses as defined
in RSA 318-B:27, such person may be sentenced to a term of imprisonment of not more than [48] 30
years, a fine of not more than [$500;000] $150,000, or both:

(1) A substance or mixture referred to in subparagraph I(a)(1) of this section, other
than crack cocaine, in a quantity of 1/2 ounce or more, including any adulterants or dilutants;

(2) A substance classified in schedule I or IT other than those specifically covered in
this section, or the analog of any such substance, in a quantity of one ounce or more including any
adulterants or dilutants;

(8) Lysergic acid diethylamide, or its analog, in a quantity of less than 100
milligrams including any adulterants or dilutants, or where the amount is undetermined, or
phencyclidine (PCP) or its analog, in a quantity of less than 10 grams, including any adulterants or
dilutants, or where the amount 1s undetermined,;

(4) Heroin or its analog[;] or crack cocaine, [er-a-fentanylelass-drug] in a quantity of
one gram or more, including any adulterants or dilutants;

(5) Methamphetamine or its analog, in a quantity of one ounce or more including any
adulterants or dilutants;

(6) Marijuana in a quantity of 5 pounds or more including any adulterants or
dilutants, or hashish in a quantity of one pound or more including any adulterants and dilutants;

(7) Flunitrazepam in a quantity of 500 milligrams or more;

(8) A fentanyl class drug in a quantity of .25 gram or more, including any
adulterants or dilutants.

(¢) In the case of a violation involving any of the following, a person may be sentenced to
a maximum term of imprisonment of not more than [#] § years, a fine of not more than [$166,000]
$50,000, or both. If any person commits such a violation after one or more prior offenses as defined
in RSA 318-B:27, such person may be sentenced to a maximum term of imprisonment of not more
than [35] 10 years, a fine of not more than [$2060;600]8100,000, or both:

(1) A substance or mixture referred to in subparagraph I(a)(1) of this section, other
than crack cocaine, in a quantity less than 1/2 ounce including any adulterants or dilutants;

(2) A substance or mixture classified as a narcotic drug in schedule I or IT other than
those specifically covered in this section, or the analog of any such substance, in a quantity of less
than one ounce including any adulterants or dilutants;

(3) Methamphetamine, or its analog in a quantity of less than one ounce including
any adulterants or dilutants;

(4) Heroin or its analog[;] or crack cocaine, [er-afentanylelass-drug] in a quantity of
less than one gram, including any adulterants or dilutants;

(6) Marijuana in a quantity of one ounce or more including any adulterants or

dilutants, or hashish in a quantity of 5 grams or more including any adulterants or dilutants;



© 00 N O O W N =

L O o O L W W W N N NN NN DN NDNN R B R o H e o
[JIS TR DR R O © 00O TR W N R O © 0 a0 U W N H O

HB 615-FN - AS INTRODUCED
- Page 3 -

(6) Flunitrazepam in a quantity of less than 500 milligrams;

(7) Any other controlled drug or its analog, other than those specifically covered in
this section, classified in schedules I, II, III or IV;

(8) A fentanyl class drug in a quantity of less than .25 gram, including any
adulterants or dilutants.

(d) In the case of a violation involving any of the following, a person may be sentenced to

a maximum term of imprisonment of not more than 3 years, a fine of not more than [$25;000]
$15,000, or both. If any person commits such a violation after one or more prior offenses as defined
in RSA 318-B:27, such person may be sentenced to a maximum term of imprisonment of not more
than [6] 5 years, a fine of not more than [$50;880] $§30,000, or both:

(1) Marijuana in a quantity of less than one ounce including any adulterants or

dilutants, or hashish in a quantity of less than 5 grams including any adulterants or dilutants;

(2) Any schedule V substance or its analog.
2 Controlled Drug Act; Penalties. Amend RSA 318-B:26, II(a) to read as follows:

In the case of a
controlled drug or its analog, other than those specifically covered in this section, the
person shall be guilty of a misdemeanor, except that any person who commits any such
violation after one or more prior offenses as defined in RSA 318-B:27 may be charged with a
class B felony or a misdemeanor at the discretion of the prosecuting authority.
3 Controlled Drug Act; Penalties. Amend RSA 318-B:26, V-VIII to read as follows:
V. Any person who violates this chapter by manufacturing, selling, prescribing,
administering, dispensing, or possessing with intent to sell, dispense, or compound any controlled
drug or its analog, in or on or within 1,000 feet of the real property comprising a public or private

elementary, secondary, or secondary vocational-technical school, may be sentenced to a term of

imprisonment or fine, or both, up to twice that otherwise authorized by this section. [Exeept-te-the

VI. Except as otherwise provided in this paragraph, a person convicted under RSA 318-B:2,

XII as a drug enterprise leader [shall] may be sentenced to [a—mandatery-minimumterm-of-notless
than-25-years-and-may-be-sentenced-to] an extended term of imprisonment which may include
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a maximum term of not more than life imprisonment. The court may also impose a fine not to

exceed $500,000 or 5 times the street value of the controlled drug or controlled drug analog involved,

whichever is greater.

VII. Any person who violates RSA 318-B:2, XI may be sentenced to a maximum term of
imprisonment of not more than [20] 15 years, a fine of not more than[-$360;000] $15,000, or both. If

any person commits such a violation after one or more prior offenses, as defined in RSA 318-B:27,
such person may be sentenced to a term of imprisonment of not more than [40] 30 years, a fine of not
more than $500,000, or both.

VIII. Any person who knowingly or purposely obtains or purchases (1) any substance which
he or she represents to be a controlled drug or controlled drug analog, or (2) any preparation
containing a substance which he or she represents to be a controlled drug or controlled drug analog,
except as authorized in this chapter, shall be guilty of a misdemeanor. If any person commits such a
violation after one or more prior offenses as defined in RSA 318-B:27, such person shall be guilty of a
class B felony.

4 Repeal. RSA 318-B:26, II(b), relative to maximum sentences for certain drug violations, is
repealed.

5 Effective Date. This act shall take effect January 1, 2022.
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HB 615-FN- FISCAL NOTE

AS INTRODUCED
AN ACT reducing the penalty for certain first offense drug possession charges.
FISCAL IMPACT: [ X ] State [ X] County [ ]Local [ 1None
Estimated Increase / (Decrease)
STATE: FY 2021 FY 2022 FY 2023 FY 2024
Appropriation $0 $0 $0 $0
Indeterminable Indeterminable Indeterminable
Revenue $0
Decrease Decrease Decrease
Expenditures $0 Indeterminable Indeterminable Indeterminable
Funding Source: [ X] General [ ]Education [ ]Highway [ ]Other
COUNTY:
Revenue $0 $0 $0 $0
. Indeterminable Indeterminable Indeterminable
Expenditures $0
Decrease Decrease Decrease
METHODOLOGY:

This bill reduces the penalty for certain first offense drug offenses. The Judicial Branch

provided the following analysis of the bill:

By converting the crime from a felony to a misdemeanor, the cases would be tried in the
Circuit Court unless a transfer to Superior Court is granted. Defendants convicted of a
Class A misdemeanor in Circuit Court are entitled to a de novo jury trial in the Superior
Court.

Given the fines and penalty assessments collected in 2019 and 2020, it is not expected
that the proposed change in fines would substantively impact revenues.

If the bill becomes law, it will burden Circuit Court resources with the shift in cases from
felonies tried in the Superior Court to misdemeanors tried in the Circuit Court, but will
remove some of those cases from the Superior Court. It is not known how many of Class
A misdemeanor convictions in the Circuit Court would be tried de novo in the Superior
Court following a conviction in Circuit Court.

The cost per misdemeanor case in Circuit Court is generally less than the cost per felony
case in the Superior Court. The data on costs for routine criminal cases available to the
Judicial Branch are based on studies of judicial and clerical weighted caseload times

that are more than fifteen years old so the data does not have current validity. The




Judicial Branch received authority to update this cost data in 2020, but due to the
COVID state of emergency, the Branch has been unable to complete that analysis.
e The Branch is unable to determine the fiscal impact of lowering the maximum fines on

cases subject to sentencing under RSA 318-B:26, I, VII or VIII.

This bill contains penalties that may have an impact on the New Hampshire judicial and
correctional systems. There is no method to determine how many charges would be brought as a
result of the changes contained in this bill to determine the fiscal impact on expenditures.

However, the entities impacted below have provided the potential costs associated with these

penalties below.

Judicial Council

Public Defender Program

Has contract with State to
provide services.

Has contract with State to
provide services.

Contract Attorney — Felony $825/Case $825/Case
Contract Attorney — $300/Case $300/Case
Misdemeanor

Assigned Counsel — Felony

$60/Hour up to $4,100

$60/Hour up to $4,100

Assigned Counsel —
Misdemeanor

$60/Hour up to $1,400

$60/Hour up to $1,400

It should be noted that a person needs to be found indigent and have the potential of being incarcerated to
be eligible for indigent defense services. The majority of indigent cases (approximately 85%) are handled
by the public defender program, with the remaining cases going to contract attorneys (14%) or assigned

counsel (1%).

Department of Corrections

FY 2020 Average Cost of
Incarcerating an Individual

$47,691

$47,691

FY 2020 Annual Marginal
Cost of a General Population
Inmate

$6,407

$6,407

FY 2020 Average Cost of
Supervising an Individual on
Parole/Probation

$584

$584

NH Association of Counties

County Prosecution Costs

Indeterminable

Indeterminable

Estimated Average Daily Cost
of Incarcerating an Individual

$105 to $120

$105 to $120

The Department of Justice would not necessarily be involved in the prosecution of such offenses,
the majority of which would be handled by municipal prosecutors and the county attorneys.
Appeals from any convictions from any such offenses would be handled by the Criminal Justice
Bureau and could be done within the current budget. To the extent the Department of Justice is
involved with the prosecution of such offenses, the Department does not anticipate any financial

impact. The Attorney General’s Drug Task Force investigates street-level crimes that sometimes



involve the sale and possession of controlled drugs, including marijuana. If this bill were to pass,
the task force’s efforts may be redirected. The Department does not anticipate savings to the

task force would result from this bill.

AGENCIES CONTACTED:
Judicial Branch, Departments of Corrections and Justice, Judicial Council, and New Hampshire

Association of Counties
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REGULAR CALENDAR

January 27, 2021

HOUSE OF REPRESENTATIVES

REPORT OF COMMITTEE

The Committee on Criminal Justice and Public Safety

to which was referred HB 615-FN,

AN ACT reducing the penalty for certain first offense
drug possession charges. Having considered the same,
report the same with the following amendment, and the
recommendation that the bill OUGHT TO PASS WITH

AMENDMENT.

Rep. Casey Conley

FOR THE COMMITTEE

Original: House Clerk
Cc: Committee Bill File




COMMITTEE REPORT

Committee: Criminal Justice and Public Safety

Bill Number: HB 615-FN

Title: reducing the penalty for certain first offense
drug possession charges.

Date: January 27, 2021

Consent Calendar: REGULAR

Recommendation: OUGHT TO PASS WITH AMENDMENT
2021-0124h

STATEMENT OF INTENT

This bill contains four elements that reflect modern practice and policy consensus on drug
sentencing. It reduces maximum penalties for non-violent drug offenses, eliminates felony charges
for a first-time personal possession charge and eliminates mandatory minimum sentences for drug
infractions. It increases penalties for certain fentanyl offenses to reflect the potentially deadly effects
of very small quantities. The provisions in HB 615 previously passed the House on a voice vote in
two separate bills in 2020. The Senate failed to take up either bill due to COVID-19. The majority of
the committee considers this good public policy and recommends passage of this bill.

Vote 15-6.

Rep. Casey Conley
FOR THE COMMITTEE

Original: House Clerk
Cc: Committee Bill File




REGULAR CALENDAR

Criminal Justice and Public Safety

HB 615-FN, reducing the penalty for certain first offense drug possession charges. OUGHT TO
PASS WITH AMENDMENT.

Rep. Casey Conley for Criminal Justice and Public Safety. This bill contains four elements that
reflect modern practice and policy consensus on drug sentencing. It reduces maximum penalties for
non-violent drug offenses, eliminates felony charges for a first-time personal possession charge and
eliminates mandatory minimum sentences for drug infractions. It increases penalties for certain
fentanyl offenses to reflect the potentially deadly effects of very small quantities. The provisions in
HB 615 previously passed the House on a voice vote in two separate bills in 2020. The Senate failed
to take up either bill due to COVID-19. The majority of the committee considers this good public
policy and recommends passage of this bill. Vote 15-6.

Original: House Clerk
Cc: Committee Bill File
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HOUSE COMMITTEE ON CRIMINAL JUSTICE AND PUBLIC SAFETY

EXECUTIVE SESSION on Bill # @/é,, "
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MOTION: (Please check one box)
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Moved by Rep. Seconded by Rep. Vote:
CONSENT CALENDAR: YES NO
Minority Report? Yes No  Ifyes, author, Rep: Motion

Respectfully submitted:

Rep. Jennifer Rhodes
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HOUSE COMMITTEE ON CRIMINAL JUSTICE AND PUBLIC SAFETY
PUBLIC HEARING ON HB 615-FN
BILL TITLE: reducing the penalty for certain first offense drug possession charges.
DATE: January 27, 2021
LOB ROOM: 204 Time Public Hearing Called to Order: 10:32 a.m.
Time Adjourned: 11:15 a.m.
Committee Members: Reps. Abbas, Welch, Rhodes, Burt, Hopper, Green, Wallace,

Testerman, True, Pratt, Marston, Harriott-Gathright, Pantelakos, O'Hearne, Bordenet,
Meuse, R. Newman, Amanda Bouldin, Conley, Klein-Knight and Bradley

Bill Sponsors:

Rep. Seaworth Rep. Verville Rep. Potucek
Rep. Conley Rep. Roy Sen. Reagan
TESTIMONY

*  Use asterisk if written testimony and/or amendments are submitted.

Rep. Brian Seaworth
e Reasons as to why he introduced

Q: Rep. Marston — Does parole board get involved with this bill?

A: They would not do it diff

Q: Follow up — Isn’t parole board job?

A: Not sure — not what bill is about

Q: Rep. Hopper — Fines for fentanyl are reduced even if person has enough to be considered “dealer”
A: True

Q: Rep. H. Gathright — Amount reduced for younger people — Should it be higher — thinks it was a
mistake?

A: Not sure

Q: Follow up — Will you support changing if it was a mistake?

A: Yes — if it makes it better

Q: Rep. Bouldin — Will you arrange for that correction to be submitted today?

A: If chairman feels it is necessary

Dan May -Support
e  1st offence should be considered

Catherine Cooper - Support
e  Wants fentanyl amounts to remain same

Q: Rep. Testerman 0 Difference between heroin and fentanyl amounts

A: The person “thinks” it is the same amount — fentanyl is more dangerous
Q: Rep. Connelly — Are the people not aware they are using fentanyl?

A: Person just wants a substance

Q: Follow up — Does increase penalty help people not do — or — buy drugs?
A: No, they don’t mind or think of consequences

Q: Rep. Hopper — What is consequence for dealer?

A: Bill addresses possession — not dealer

Rep. Newman — Withdrawal

Q: Rep. True — What part of bill is she referring to in regard to fentanyl?
A: It is separated

Q: Rep. Abbas — Difference between buying something not knowing if it is illegal — what they were
given

A: Intent was to buy illegal substance



Albert Buzzscheir
e  Penalty affects life in negative ways — very counterproductive

Dr. Joe Hannan
e Users don’t realize if they buy wrong substance or amounts

Respectfully submitted,

Rep. Jennifer Rhodes, Clerk
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Archived: Monday, February 15, 2021 10:26:45 AM
From: Marsha Feder

Sent: Monday, January 25, 2021 10:50:08 AM

To: ~House Criminal Justice and Public Safety
Subject: HB 615

Importance: Normal

To the House Criminal Justice and Public Safety Committee:

I would like to speak in support of HB615 which would make first time personal drug possession
amisdemeanor rather than afelony.

For twenty years, | was a high school specia education teacher and so | am quite familiar with
teenagers. Many of them demonstrate alack of mature judgement and often act impulsively. My
students often struggled with the challenges of learning and emotional difficulties aswell as
economic insecurity. There were several who were arrested on charges of possession and their
lives rapidly spiraled downward. Court dates and then incarceration interrupted and then often
ended their education. When they were released from prison, they were unableto find
employment because of their criminal record. So these young people at age 19 or 20 had no high
school diploma, no job opportunities, and no health insurance because of a mistake that did not
injure anyone. Itistimefor NH to reform our drug statutes. Thiswould make abig differencein
the lives of many Granite Staters.

Thank you

Marsha Feder

Hollis


mailto:marshafeder@gmail.com
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Archived: Monday, February 15, 2021 10:26:45 AM
From: Norman J Silber

Sent: Wednesday, January 27, 2021 9:23:41 PM

To: ~House Criminal Justice and Public Safety

Cc: a.beanburpee@qgilfordpd.org

Subject: HB 615

Importance: Normal

Dear Colleagues:

| write on behalf of my constituent, Gilford Police Chief Anthony Bean Bur pee,
in his capacity as such chief, aswell as his position as President of, and
spokesman for, the NH Association of Chiefs of Police (NHACOP).

Chief Bean Burpee, aswell asthe NH Association of Chiefs of Police, strongly
oppose HB 615.

It ismy under standing that Bedford Police Chief John Bryfonski (who spent
over 25 yearswith the DEA) attempted to testify in opposition to the bill on
behalf of the NHACOP today (Jan 27) and had properly signed-up to speak;
however, was never called upon to do so. Additionally, heand thelobbyist for
the NHACOP, who had both been attending via Zoom, raised their “virtual
hand” to speak but were never called upon. Asl understand it, therewere
significant technical difficultiesthat sidelined most of the hearing and
testimony on thisbill.

That being said, whileit certainly would be appropriate for another public
hearing on the bill to be held so that those who were not ableto speak can do
so, | takethis opportunity to present certain of the factsand issues asto which
they would have testified, asfollows:

« In 2019, the Police Department of our small town of Gilford handled 302
combined callsfor servicerelated to assaults, burglaries, thefts, criminal
mischief and stand-alone drug offenses. 1n 2020, there were 297 callsfor
service for thesamecrimes. Of those cases each year, over 60% of them
involved a drug-related component once investigations wer e completed
and chargesfiled against suspects. Asyou know, thiscountry isdealing
with adrug epidemic related to both prescription and illicit drug
possession and use. NH isnot immune and, morelocally, neither is
Belknap County nor Gilford.

« If passed and becoming a law, HB 615 will reduce the penalties universally
used against drug traffickersand not ssimply drug users.

« Thecontrolled drugsidentified inn HB 615 have no good effect upon
society other than to cause death, harm, destruction and collater al
damageto children, youth and families.

« None of the controlled drugs covered in HB 615 have any valid medical
use with perhapsthe possible exception of pharmaceutical grade fentanyl
sometimes used in anesthesia.

« By reducing the penalties used to charge drug traffickers, who typically
arenot drug users, we will be sending the wrong message to drug



mailto:njs@silbersnh.com
mailto:HouseCriminalJusticeandPublicSafety@leg.state.nh.us
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traffickerswhose only aim isto make money while destroying the lives of
others.

By reducing some controlled drug possession chargesto misdemeanors
another wrong message will be sent to lower tier traffickerswho may be
users but nevertheless sell destructive drugsto others.

Reducing some controlled drug possession char ges to misdemeanor s will
obliterate the lever age county attor neys and thejudiciary haveto
incentivize usersinto treatment. mor eover, changing the penalty scheme
will induce larger scaletraffickerssmply to limit the amount they could
be caught with in order to avoid jail time.

In today’sreality, very few people go tojail for drug possession charges
even after multiplearrestsfor drug possession and other crimes
committed to support their addiction.

But reducing the penalties from potential felony level crimesto
misdemeanor level crimes guaranteesthe leverage, asshort asit may be
now, used by county attorneys and thejudiciary isall but eliminated.
Eliminating mandatory minimum sentencing further jettisonsthe leverage
used to prevent, discour age, and penalize large scale drug trafficking in
NH, and to sentence appropriately and to hold accountable those who may
have been responsible for the deaths of many granite staters.

HB 615 is soft on drug crime which hasnot gone away.

L ast year morethan 390 peoplein NH died from drug over doses; the year
before 415, which is still 250% higher than at the beginning of the drug
epidemicin 2012 when 163 over dose deaths occurred.

Strong drug penalties used against drug trafficker s sends the message that
NH will not tolerate drug trafficking in our state.

But reducing penalties used against traffickersisjust not the
commonsense approach to dealing with criminalswhose only purposeisto
make money by selling poison that destroyslives, families and harms our
economy and future.

Thus, | respectfully urgeyou to find HB 615 I nexpedient To L egidate.

Thank you for your consideration and please be kind enough to let me know if

HB 615 will bere-set for another attempt at a public hearing.

Norm Silber

Member of the New Hampshire House of Representatives
Belknap County District 2- Gilford & Meredith

Chair, Belknap County Republican Committee

Member of the New Hampshire Bar & The Florida Bar

243 Mountain Drive

Gilford, New Hampshire 03249-6764

Tel 603-293-0565

Cell 305-803-5400

Email: njs@silbersnh.com

View complete profile: www.linkedin.com/in/norman-j-norm-silber-83269522
“Live free or die: Death is not the worst of evils.”




General John Stark, hero of the American Revolutionary War




Archived: Monday, February 15, 2021 10:26:45 AM

From: Brian Seaworth

Sent: Tuesday, January 26, 2021 6:08:41 PM

To: ~House Criminal Justice and Public Safety

Subject: Additional info: HB 615 - Reducing the penalty for certain first offense drug possession
charges.

Importance: Normal

Chairman Abbas and Members of the Committee,

Tomorrow morning | expect to be introducing HB 615 to your committee. This bill combines the
language of two bills from the 2020 session. It may be helpful to you to have a written reference
to these earlier versions.

The language for HB 615 is taken directly from HB 1625 and HB 1641, as passed by the House.
Both bills were addressed in the February 20th, 2020 House session (House Calendar 7 -
http://www.gencourt.state.nh.us/house/caljourns/calendars/2020/HC_7.pdf), when they were
approved on a voice vote. The bills died on the table in the Senate, without any further action.

I hope you find this information helpful and look forward to addressing your committee tomorrow
morning.

Rep. Brian Seaworth
Pembroke and Chichester
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Archived: Thursday, May 6, 2021 3:36:45 PM
From: Terry Roy

Sent: Wednesday, March 24, 2021 1:03:51 PM
To: ~House Ways & Means Committee
Subject: HB615-FN

Importance: Normal

Dear Chairman Major and Honorable Members of the Committee,

| write to express my support for HB615 that | understand is under your consideration. The policy issues
of this bill have been flushed out previously in the Criminal Justice Committee in an in-depth and
thoughtful manner. | hope that your committee finds the financial aspects of it, if any, acceptable and
report it out as Ought to Pass.

Briefly, | cosponsored this bill based on my experience in law enforcement and careful study of the issues
currently facing the State. This bill does not in any way change the position of the State to be hard on
drug dealers, a concept that | could never support. It does however take into account the current
substances effecting our citizens, rates of recidivism, opportunity for rehabilitation and cost of
incarceration. | actually amended this bill last session to its current form after conferring with State and
local law enforcement. In that amendment INCREASED the penalties for possession of fentanyl in much
lower quantities which is currently THE most dangerous substance facing law enforcement and our
citizens.

In closing, | thank you for your time and consideration of this important issue and urge you to pass this
piece of important legislation. Please feel free to reach out to me with any questions you may have.

Best,

Terry

HON. TERRY W. ROY

NEW HAMPSHIRE HOUSE OF REPRESENTATIVES

ROCKINGHAM DIST. 32

VICE CHAIR

COMMITTEE FOR EXECUTIVE DEPARTMENTS AND ADMINISTRATION
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Archived: Monday, February 15, 2021 10:26:45 AM
From: Jeanne Hruska

Sent: Tuesday, January 26, 2021 1:50:46 PM

To: ~House Criminal Justice and Public Safety

Subject: ACLU-NH Testimony in support of HB615
Importance: Normal

Attachments:

HB615 - Drug sentencing reform - HOUSE - 012721.pdf ;

Dear Representatives,

| look forward to testifying in support of HB615 tomorrow. In anticipation of the hearing, | am sending you
my written testimony in support of the legislation. Thank you for your time and consideration.

Kind regards,
Jeanne

Jeanne Hruska
Pronouns: she, hers

Political Director

American Civil Liberties Union of New Hampshire
18 Low Avenue, Concord, NH 03301

(c) 307-272-8727 | jeanne@aclu-nh.org

aclu-nh.org B B

This message may contain information that is confidential or legally privileged. If you are not the intended recipient, please
immediately advise the sender by reply email that this message has been inadvertently transmitted to you and delete this email from
your system.
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ACLU

New Hampshire
Statement by Jeanne Hruska, Political Director ACLU-NH
House Criminal Justice and Public Safety Committee
House Bill 615
January 27, 2021

| submit this testimony on behalf of the American Civil Liberties Union of New Hampshire
(ACLU)—a non-partisan, non-profit organization working to protect civil liberties throughout
New Hampshire for over fifty years. | appreciate the opportunity to testify today in support of
HBG615 and the continuation of this committee’s bipartisan work on criminal legal reform.

This bill includes the contents of two bills that passed this committee and the House with
bipartisan support last year. HB1641 passed this committee 18-2 and subsequently passed the
full House on voice vote. HB1625 passed this committee with a vote of 14-6 and also passed the
House on voice vote. Both bills were then tabled in the Senate after COVID-19 set in and the
Senate was forced to drastically reduce the number of bills it took up. The ACLU-NH urges this
committee to again pass these important sentencing reforms, enabling the Senate to finally take
them up.

Incarceration does not solve drug use. We know this because we have been trying to
incarcerate our way out of drug use for decades. It has not worked. Instead, our reliance on
incarceration to address drug use has broken up families, cost millions of taxpayer dollars, and
shackled people to felony records that carry a host of long-lasting collateral consequences. These
include barriers to employment and housing, and ineligibility for certain loans and many social
programs. This committee has passed multiple annulment reform bills in recent years in
recognition of the hardship and communal harm that felony records impose.

This bill would make first time personal drug possession a misdemeanor rather than a felony. As
a misdemeanor, a person would still be eligible for up to one year behind bars. This bill is not a
get out of jail free card. Instead, the goal is to give people a chance to learn from their first
encounter with the criminal legal system for personal drug possession. This bill does not apply to
people charged with dealing drugs. It is exclusively about personal possession, an offense that is
often called victimless. The bill is a test to see if we can actually walk the walk of treating drug
users not as hardened criminals but as people who make mistakes and need help.

The bill would apply to any drug when charged as personal possession. This committee held a
hearing two years ago wherein the challenges of trying to set specific quantity limits for
individual drugs were discussed. Doing so would be exceedingly difficult, particularly as seized
drugs are not always measured. Rather than try to figure out equivalent amounts of various
drugs, this bill focuses on a specific charge — personal possession. If a prosecutor charges
someone with personal possession, this bill could apply. If the charge is anything else, this bill
does not apply.
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We spoke to public defenders and criminal defense attorneys, and they believe this bill would
have a significant effect on Granite Staters. Put simply, this bill is a major step in moving away
from the idea that we can incarcerate our way out of addiction.

The hypothetical revolving door.

We understand there may be concerns that, if enacted, certain individuals will try to exploit this
law. Specifically, the concern is that a person will take the conviction for a misdemeanor, annul
it, and then benefit from the law again as if it were their first offense. We do not think this is
realistic, nor do we think this remote possibility outweighs the immense benefit that this bill
could bring to our communities.

In order to receive an annulment, people must not commit any new offense during the designated
waiting period. Moreover, they have to successfully complete the annulment process, which is
not easy or cheap. This makes it difficult to indulge the hypothetical of people trying to exploit
the law like a revolving door.

That said, there may be a few who benefit from this law more than once; however, we do not
think that is necessarily a bad thing or that preventing it should be the priority. It can be very
difficult to overcome a substance use disorder, and it is not uncommon for people to experience
multiple setbacks. This does not mean they are hardened criminals, and it does not mean that
incarceration would help their treatment efforts. If someone benefits from this law, is able to go
the entire waiting period required for an annulment without another drug offense, and then
subsequently is arrested again for personal possession, why would it be wrong for this bill to
again apply to them in an effort to steer them back towards treatment?

The hypothetical actions of a few individuals should not hold back much-needed reform to a
system that affects thousands of people every year.

Amending statute to reflect practice.

HBG615 also includes the changes to our drug statute first proposed in HB1641 last year. It would
reduce drug sentences and fines to both better reflect practice across our state and to reflect
growing consensus that excessively long sentences are ineffective if not counterproductive in
addressing drug use and crime. The bill does not target specific drug offenses, but rather
intentionally and systematically reduces fine and sentences throughout our drug statute. The
comprehensiveness of the bill ensures that certain crimes do not continue to reflect 1980°s
thinking while the rest are updated.

We spoke to the NH Public Defenders and to criminal defense attorneys about the proposed
changes in this legislation. They actually said that prosecutors rarely pursue the long sentences
and high fines currently allowed by NH law. In essence, this legislation would correct our laws
to better reflect what is already happening in practice. We believe this actually underscores the
value to this legislation. If those in charge of enforcing our laws know that excessive sentences
do not work and are not using them, then such sentences should be removed from our statutes to
reflect current research and practice.





Excessively long drug sentences serve only as a sponge for taxpayer dollars.

For decades, this country sought to solve drug use and crime through lengthy incarceration.
Federally, and at the state level, drug sentences and fines steadily increased for decades under the
belief that eventually we would find the number of years in prison that it took to deter crime.
This myth about the effectiveness of incarceration resulted in our state’s prison population
increasing in size nearly nine-fold between 1980 and 2016, and admissions to New Hampshire
prisons increasing by 24 percent. And yet, drug offenses are still the most common offense for
people entering NH prisons, accounting for roughly 21 percent of our prison admissions.!

Incarcerating someone in New Hampshire costs between $36,000 and $40,000 per year, with the
cost going up as an inmate ages due to medical costs. That is tens of thousands of taxpayer
dollars going into incarceration and not into treatment or into resolving the root causes of
substance use — or remaining in the pockets of taxpayers. Particularly at a time when our state is
struggling to make ends meet (and our prisons are experiencing COVID-19 outbreaks?), we
should not be spending scarce resources on mass incarceration.

Marc Mauer, the former executive director of the Sentencing Project, has written at length about
how mass incarceration was intentionally pursued in this country and about how long sentences
do not achieve their stated goal. Here is an excerpt, with the link to the full report in the
footnotes:

Incarceration in the United States rose at an unprecedented rate for nearly four decades beginning
in 1973. Research by the National Research Council reveals that, between 1980 and 2010, the
222% increase in the rate of incarceration in state prisons was a function of changes in policy, not
changes in crime rates. Those initiatives, under the rubric of “tough on crime,” involved enacting
a range of sentencing policies designed to increase admissions to prison and to lengthen the
amount of time served on a felony sentence. Such policies were adopted by the federal
government and every state to varying degrees.

(...)

Increasingly lengthy prison terms for federal offenses have become counterproductive for
promoting public safety. There are several reasons for this: long-term sentences produce
diminishing returns for public safety as individuals “age out” of the high-crime years; such
sentences are particularly ineffective for drug crimes as drug sellers are easily replaced in the
community; increasingly punitive sentences add little to the deterrent effect of the criminal justice
system; and mass incarceration diverts resources from program and policy initiatives that hold the
potential for greater impact on public safety.®

Scrubbing our books of mandatory minimums.

This bill would also eliminate mandatory minimums that we still have on the books here in NH.
Mandatory minimums eliminate judicial discretion by requiring a certain number of years for an
offense, regardless of the unique circumstances of any individual case. Such mandatory
sentences are a relic from the “get tough on crime” era of our country. The United States
Sentencing Commission denounced mandatory minimums and called for their abolition all the

! https://50stateblueprint.aclu.org/states/new-hampshire/

2 COVID-19 Outbreak Grows at NH State Prison for Men | New Hampshire Public Radio (nhpr.org)

3 Marc Mauer, “Long Term Sentences: Time to Reconsider the Scale of Punishment.”
https://www.sentencingproject.org/wp-content/uploads/2018/11/UMKC-Law-Review-Scale-of-Punishment.pdf




https://50stateblueprint.aclu.org/states/new-hampshire/

https://www.nhpr.org/post/covid-19-outbreak-grows-nh-state-prison-men#stream/0

https://www.sentencingproject.org/wp-content/uploads/2018/11/UMKC-Law-Review-Scale-of-Punishment.pdf



way back in 1991.* Mandatory minimums do not reflect best practice or current thinking on drug
policy, and they should be removed from NH statute.

Following the lead of other states

Dozens of states have undertaken drug sentencing reform over the past couple of decades. This
includes eliminating mandatory minimums, eliminating or reducing sentencing enhancements,
and reducing prison sentences all together. Here are just a few examples:

e In 2011, Kentucky enacted legislation that imposes ““presumptive probation” for small-
time drug possession offenders. This means that people will be given probation only, no
jail time, unless a judge can identify a compelling reason why a particular person should
be incarcerated.

e In 2013, Indiana reduced certain low-level drug offenses to misdemeanors, including
first-time possession of a large amount of cannabis, and reducing the felony category for
numerous other drug offenses.

e Oklahoma recently enacted HB1269, which retroactively applied a 2016 ballot measure
that reclassified low-level felony drug and property offenses to misdemeanors and
increased the felony theft threshold from $500 to $1,000. Following adoption, the state’s
Pardon and Parole Board established an accelerated commutation process to qualify
persons sentenced under the old law for early release. More than 400 Oklahomans were
approved for expedited commutations in 2019.

e In 2020, the voters of Oregon passed a ballot measure that decriminalized all drugs and
redirected the savings to substance use treatment and recovery programs. Oregon is
replacing the incarceration approach to substance use with a public health one.

In sum, this bipartisan bill is an important continuation of this legislature’s efforts to reform our
criminal legal system to be less wasteful of taxpayer money and to reform ineffective and
harmful policies. Additionally, it is a combination of two bills that previously passed this
Committee and the House with bipartisan support. For these reasons, | respectfully urge the
members of this Committee to vote ought to pass on HB615.

4 https://www.aclu.org/blog/smart-justice/mass-incarceration/human-cost-mandatory-minimums
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From: John Bryfonski

Sent: Wednesday, January 27, 2021 9:36:23 AM

To: ~House Criminal Justice and Public Safety

Subject: HB 615 TESTIMONY NH ASSOCIATION OF CHIEFS OF POLICE
Importance: Normal

Attachments:

HB 615 TESTIMONY OF NH ASSOC CHIEFS OF POLICE.docx ;

Good Morning: Please accept this testimony from the NH Association of Chiefs of
Police regarding HB 615.

John J. Bryfonski
Chief of Police

55 Constitution Drive
Bedford, NH 03110
Office: 603-792-1330
Cell:  603-657-8826

Statement of Confidentiality

The information contained in this electronic message, and any attachments to
this message, may contain confidential or privileged information and is
intended for the exclusive use of the addressee(s). If you have received this
message in error, please contact the sender immediately and delete this
electronic message and any attachments from your system. Thank you for
your cooperation.
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HOUSE CRIMINAL JUSTICE AND PUBILC SAFETY COMMITTEE

HB 615-FN – REDUCING THE PENALTY FOR CERTAIN FIRST OFFENSE DRUG POSSESSION CHARGES

JANUARY 27, 2021



GOOD MORNING CHAIRMAN ABBAS AND MEMBERS OF THE COMMITTEE:



I AM JOHN BRYFONSKI, THE CHIEF OF POLICE IN BEDFORD, AND I SERVE AS THE CHAIRPERSON FOR THE CHIEFS DRUG COMMITTEE.



THE GRANITE STATE CHIEFS OF POLICE ARE OPPOSED TO THIS BILL.



THIS BILL IF PASSED WILL REDUCE THE PENALTIES UNIVERSALLY USED AGAINST DRUG TRAFFICKERS AND NOT DRUG USERS.



THE CONTROLLED DRUGS IN THIS BILL HAVE NO GOOD AFFECT UPON SOCIETY OTHER THAN TO CAUSE DEATH, HARM, DESTRUCTION AND COLLATERAL DAMAGE TO CHILDREN YOUTH AND FAMILIES.  



NONE OF THE CONTROLLED DRUGS COVERED IN THIS BILL HAVE ANY MEDICAL USE WITH PERHAPS THE NOTABLE EXCEPTION OF PHARMACEUTICAL GRADE FENTANYL USED IN ANESTHESIA.  



BY REDUCING THE PENALTIES USED TO CHARGE DRUG TRAFFICKERS, WHO TYPICALLY ARE NOT DRUG USERS, WE SEND THE WRONG MESSAGE TO DRUG TRAFFICKERS WHOSE ONLY AIM IS TO MAKE MONEY WHILE DESTROYING THE LIVES OF OTHERS.



BY REDUCING SOME CONTROLLED DRUG POSSESSION CHARGES TO MISDEMEANORS ANOTHER WRONG MESSAGE IS SENT TO LOWER TIER TRAFFICKERS WHO MAY BE USERS BUT NEVERTHELESS SELL DESTRUCTIVE DRUGS TO OTHERS.



REDUCING SOME CONTROLLED DRUG POSSESSION CHARGES TO MISDEMEANORS WE OBLITERATE THE LEVERAGE COUNTY ATTORNEYS HAVE AS WELL AS THE JUDICIARY TO INCENTIVIZE USERS INTO TREATMENT.



MOREOVER, BY CHANGING THE PENALTY SCHEME YOU WILL INDUCE LARGER SCALE TRAFFICKERS TO SIMPLY LIMIT THE AMOUNT THEY COULD BE CAUGHT WITH TO AVOID JAIL.



IN TODAY’S REALITY VERY FEW PEOPLE GO TO JAIL FOR DRUG POSSESSION CHARGES EVEN AFTER MULTIPLE ARRESTS FOR DRUG POSSESSION AND OTHER CRIMES COMMITTED TO SUPPORT THEIR ADDICTION.  



REDUCING THE PENALTIES FROM POTENTIAL FELONY CRIME TO MISDEMEANOR CRIME GUARANTEES THE LEVERAGE, AS SHORT AS IT MAY BE NOW, USED BY COUNTY ATTORNEYS AND THE JUDICIARY IS ALL BUT ELIMINATED.



ELIMINATING MANDATORY MINIMUM SENTENCING FURTHER ELIMINATES THE LEVERAGE USED TO PREVENT DISCOURAGE AND PENALIZE LARGE SCALE DRUG TRAFFICKING IN NH AND TO PROPERLY SENTENCE AND HOLD ACCOUNTABLE THOSE WHO MAY HAVE BEEN RESPONSIBLE FOR THE DEATHS OF MANY GRANITE STATERS.



THIS BILL IS SOFT ON DRUG CRIME WHICH HAS NOT GONE AWAY.



LAST YEAR MORE THAN 390 PEOPLE IN NH DIED FROM DRUG OVERDOSES; THE YEAR BEFORE 415, WHICH IS STILL 250% HIGHER THAN AT THE BEGINNING OF THE DRUG EPIDEMIC IN 2012 WHEN 163 OVERDOSE DEATHS OCCURRED.



STRONG DRUG PENALTIES USED AGAINST DRUG TRAFFICKERS SENDS THE MESSAGE THAT NH WILL NOT TOLERATE DRUG TRAFFICKING IN OUR STATE.



REDUCING PENALTIES USED AGAINST TRAFFICKERS IS JUST NOT THE COMMONSENSE APPROACH TO DEALING WITH CRIMINALS WHOSE ONLY PURPOSE IS TO MAKE MONEY BY SELLING POISON THAT DESTROYS LIVES, FAMILIES AND HARMS OUR ECONOMY AND FUTURE.

1
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HB 615-FN - AS INTRODUCED

2021 SESSION

21-0189

04/06
HOUSE BILL 615-FN
AN ACT reducing the penalty for certain first offense drug possession charges.
SPONSORS: Rep. Seaworth, Merr. 20; Rep. Verville, Rock. 2; Rep. Potucek, Rock. 6; Rep.

Conley, Straf. 13; Rep. Roy, Rock. 32; Sen. Reagan, Dist 17

COMMITTEE: Criminal Justice and Public Safety

ANALYSIS
This bill reduces the penalty for certain first offense drug offenses.

Explanation: Matter added to current law appears in bold italics.

Matter removed from current law appears [in-brackets-and-struckthrough:|

Matter which is either (a) all new or (b) repealed and reenacted appears in regular type.
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HB 615-FN - AS INTRODUCED

21-0189
04/06
STATE OF NEW HAMPSHIRE
In the Year of Our Lord Two Thousand Twenty One
AN ACT reducing the penalty for certain first offense drug possession charges.

Be it Enacted by the Senate and House of Representatives in General Court convened:

1 Controlled Drug Act; Penalties. Amend RSA 318-B:26, I to read as follows:

I. Any person who manufactures, sells, prescribes, administers, or transports or possesses
with intent to sell, dispense, or compound any controlled drug, controlled drug analog or any
preparation containing a controlled drug, except as authorized in this chapter; or manufactures,
sells, or transports or possesses with intent to sell, dispense, compound, package or repackage (1)
any substance which he or she represents to be a controlled drug, or controlled drug analog, or (2)
any preparation containing a substance which he or she represents to be a controlled drug, or
controlled drug analog, shall be sentenced as follows, except as otherwise provided in this section:

(a) In the case of a violation involving any of the following, a person shall be sentenced
to a maximum term of imprisonment of not more than [38] 20 years, a fine of not more than
[$506;000] $300,000, or both. If any person commits such a violation after one or more prior offenses
as defined in RSA 318-B:27, such person may be sentenced to a maximum term of life imprisonment,
a fine of not more than [$500;000] $350,000, or both:

(1) Five ounces or more of a mixture or substance containing any of the following,
including any adulterants or dilutants:
(A) Coca leaves, except coca leaves and extracts of coca leaves from which
cocaine, ecgonine, and derivatives of ecgonine or their salts have been removed; or
(B) Cocaine other than crack cocaine, its salts, optical and geometric isomers,
and salts of isomers; or
(C) Ecgonine, its derivatives, their salts, isomers, and salts of isomers.
(2) Lysergic acid diethylamide, or its analog, in a quantity of 100 milligrams or more
including any adulterants or dilutants, or phencyclidine (PCP), or its analog, in a quantity of 10
grams or more including any adulterants or dilutants.
(3) Heroin or its analog[;] or crack cocaine, [er-a-fentanytelass-drug] in a quantity of
5 grams or more, including any adulterants or dilutants.
(4) Methamphetamine or its analog, in a quantity of 5 ounces or more, including
adulterants or dilutants.
(5) A fentanyl class drug in a quantity of .5 gram, or more, including any
adulterants or dilutants.
(b) In the case of a violation involving any of the following, a person may be sentenced to

a maximum term of imprisonment of not more than [20] 15 years, a fine of not more than [$3808;000]
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HB 615-FN - AS INTRODUCED
- Page 2 -

$100,000, or both. If any person commits such a violation after one or more prior offenses as defined
in RSA 318-B:27, such person may be sentenced to a term of imprisonment of not more than [48] 30
years, a fine of not more than [$500;000] $150,000, or both:

(1) A substance or mixture referred to in subparagraph I(a)(1) of this section, other
than crack cocaine, in a quantity of 1/2 ounce or more, including any adulterants or dilutants;

(2) A substance classified in schedule I or IT other than those specifically covered in
this section, or the analog of any such substance, in a quantity of one ounce or more including any
adulterants or dilutants;

(8) Lysergic acid diethylamide, or its analog, in a quantity of less than 100
milligrams including any adulterants or dilutants, or where the amount is undetermined, or
phencyclidine (PCP) or its analog, in a quantity of less than 10 grams, including any adulterants or
dilutants, or where the amount 1s undetermined,;

(4) Heroin or its analog[;] or crack cocaine, [er-a-fentanylelass-drug] in a quantity of
one gram or more, including any adulterants or dilutants;

(5) Methamphetamine or its analog, in a quantity of one ounce or more including any
adulterants or dilutants;

(6) Marijuana in a quantity of 5 pounds or more including any adulterants or
dilutants, or hashish in a quantity of one pound or more including any adulterants and dilutants;

(7) Flunitrazepam in a quantity of 500 milligrams or more;

(8) A fentanyl class drug in a quantity of .25 gram or more, including any
adulterants or dilutants.

(¢) In the case of a violation involving any of the following, a person may be sentenced to
a maximum term of imprisonment of not more than [#] § years, a fine of not more than [$166,000]
$50,000, or both. If any person commits such a violation after one or more prior offenses as defined
in RSA 318-B:27, such person may be sentenced to a maximum term of imprisonment of not more
than [35] 10 years, a fine of not more than [$2060;600]8100,000, or both:

(1) A substance or mixture referred to in subparagraph I(a)(1) of this section, other
than crack cocaine, in a quantity less than 1/2 ounce including any adulterants or dilutants;

(2) A substance or mixture classified as a narcotic drug in schedule I or IT other than
those specifically covered in this section, or the analog of any such substance, in a quantity of less
than one ounce including any adulterants or dilutants;

(3) Methamphetamine, or its analog in a quantity of less than one ounce including
any adulterants or dilutants;

(4) Heroin or its analog[;] or crack cocaine, [er-afentanylelass-drug] in a quantity of
less than one gram, including any adulterants or dilutants;

(6) Marijuana in a quantity of one ounce or more including any adulterants or

dilutants, or hashish in a quantity of 5 grams or more including any adulterants or dilutants;
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(6) Flunitrazepam in a quantity of less than 500 milligrams;

(7) Any other controlled drug or its analog, other than those specifically covered in
this section, classified in schedules I, II, III or IV;

(8) A fentanyl class drug in a quantity of less than .25 gram, including any
adulterants or dilutants.

(d) In the case of a violation involving any of the following, a person may be sentenced to

a maximum term of imprisonment of not more than 3 years, a fine of not more than [$25;000]
$15,000, or both. If any person commits such a violation after one or more prior offenses as defined
in RSA 318-B:27, such person may be sentenced to a maximum term of imprisonment of not more
than [6] 5 years, a fine of not more than [$50;880] $§30,000, or both:

(1) Marijuana in a quantity of less than one ounce including any adulterants or

dilutants, or hashish in a quantity of less than 5 grams including any adulterants or dilutants;

(2) Any schedule V substance or its analog.
2 Controlled Drug Act; Penalties. Amend RSA 318-B:26, II(a) to read as follows:

In the case of a
controlled drug or its analog, other than those specifically covered in this section, the
person shall be guilty of a misdemeanor, except that any person who commits any such
violation after one or more prior offenses as defined in RSA 318-B:27 may be charged with a
class B felony or a misdemeanor at the discretion of the prosecuting authority.
3 Controlled Drug Act; Penalties. Amend RSA 318-B:26, V-VIII to read as follows:
V. Any person who violates this chapter by manufacturing, selling, prescribing,
administering, dispensing, or possessing with intent to sell, dispense, or compound any controlled
drug or its analog, in or on or within 1,000 feet of the real property comprising a public or private

elementary, secondary, or secondary vocational-technical school, may be sentenced to a term of

imprisonment or fine, or both, up to twice that otherwise authorized by this section. [Exeept-te-the

VI. Except as otherwise provided in this paragraph, a person convicted under RSA 318-B:2,

XII as a drug enterprise leader [shall] may be sentenced to [a—mandatery-minimumterm-of-notless
than-25-years-and-may-be-sentenced-to] an extended term of imprisonment which may include
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a maximum term of not more than life imprisonment. The court may also impose a fine not to

exceed $500,000 or 5 times the street value of the controlled drug or controlled drug analog involved,

whichever is greater.

VII. Any person who violates RSA 318-B:2, XI may be sentenced to a maximum term of
imprisonment of not more than [20] 15 years, a fine of not more than[-$360;000] $15,000, or both. If

any person commits such a violation after one or more prior offenses, as defined in RSA 318-B:27,
such person may be sentenced to a term of imprisonment of not more than [40] 30 years, a fine of not
more than $500,000, or both.

VIII. Any person who knowingly or purposely obtains or purchases (1) any substance which
he or she represents to be a controlled drug or controlled drug analog, or (2) any preparation
containing a substance which he or she represents to be a controlled drug or controlled drug analog,
except as authorized in this chapter, shall be guilty of a misdemeanor. If any person commits such a
violation after one or more prior offenses as defined in RSA 318-B:27, such person shall be guilty of a
class B felony.

4 Repeal. RSA 318-B:26, II(b), relative to maximum sentences for certain drug violations, is
repealed.

5 Effective Date. This act shall take effect January 1, 2022.



LBA
21-0189
1/12/21

HB 615-FN- FISCAL NOTE

AS INTRODUCED
AN ACT reducing the penalty for certain first offense drug possession charges.
FISCAL IMPACT: [ X ] State [ X] County [ ]Local [ 1None
Estimated Increase / (Decrease)
STATE: FY 2021 FY 2022 FY 2023 FY 2024
Appropriation $0 $0 $0 $0
Indeterminable Indeterminable Indeterminable
Revenue $0
Decrease Decrease Decrease
Expenditures $0 Indeterminable Indeterminable Indeterminable
Funding Source: [ X] General [ ]Education [ ]Highway [ ]Other
COUNTY:
Revenue $0 $0 $0 $0
. Indeterminable Indeterminable Indeterminable
Expenditures $0
Decrease Decrease Decrease
METHODOLOGY:

This bill reduces the penalty for certain first offense drug offenses. The Judicial Branch

provided the following analysis of the bill:

By converting the crime from a felony to a misdemeanor, the cases would be tried in the
Circuit Court unless a transfer to Superior Court is granted. Defendants convicted of a
Class A misdemeanor in Circuit Court are entitled to a de novo jury trial in the Superior
Court.

Given the fines and penalty assessments collected in 2019 and 2020, it is not expected
that the proposed change in fines would substantively impact revenues.

If the bill becomes law, it will burden Circuit Court resources with the shift in cases from
felonies tried in the Superior Court to misdemeanors tried in the Circuit Court, but will
remove some of those cases from the Superior Court. It is not known how many of Class
A misdemeanor convictions in the Circuit Court would be tried de novo in the Superior
Court following a conviction in Circuit Court.

The cost per misdemeanor case in Circuit Court is generally less than the cost per felony
case in the Superior Court. The data on costs for routine criminal cases available to the
Judicial Branch are based on studies of judicial and clerical weighted caseload times

that are more than fifteen years old so the data does not have current validity. The




Judicial Branch received authority to update this cost data in 2020, but due to the
COVID state of emergency, the Branch has been unable to complete that analysis.
e The Branch is unable to determine the fiscal impact of lowering the maximum fines on

cases subject to sentencing under RSA 318-B:26, I, VII or VIII.

This bill contains penalties that may have an impact on the New Hampshire judicial and
correctional systems. There is no method to determine how many charges would be brought as a
result of the changes contained in this bill to determine the fiscal impact on expenditures.

However, the entities impacted below have provided the potential costs associated with these

penalties below.

Judicial Council

Public Defender Program

Has contract with State to
provide services.

Has contract with State to
provide services.

Contract Attorney — Felony $825/Case $825/Case
Contract Attorney — $300/Case $300/Case
Misdemeanor

Assigned Counsel — Felony

$60/Hour up to $4,100

$60/Hour up to $4,100

Assigned Counsel —
Misdemeanor

$60/Hour up to $1,400

$60/Hour up to $1,400

It should be noted that a person needs to be found indigent and have the potential of being incarcerated to
be eligible for indigent defense services. The majority of indigent cases (approximately 85%) are handled
by the public defender program, with the remaining cases going to contract attorneys (14%) or assigned

counsel (1%).

Department of Corrections

FY 2020 Average Cost of
Incarcerating an Individual

$47,691

$47,691

FY 2020 Annual Marginal
Cost of a General Population
Inmate

$6,407

$6,407

FY 2020 Average Cost of
Supervising an Individual on
Parole/Probation

$584

$584

NH Association of Counties

County Prosecution Costs

Indeterminable

Indeterminable

Estimated Average Daily Cost
of Incarcerating an Individual

$105 to $120

$105 to $120

The Department of Justice would not necessarily be involved in the prosecution of such offenses,
the majority of which would be handled by municipal prosecutors and the county attorneys.
Appeals from any convictions from any such offenses would be handled by the Criminal Justice
Bureau and could be done within the current budget. To the extent the Department of Justice is
involved with the prosecution of such offenses, the Department does not anticipate any financial

impact. The Attorney General’s Drug Task Force investigates street-level crimes that sometimes



involve the sale and possession of controlled drugs, including marijuana. If this bill were to pass,
the task force’s efforts may be redirected. The Department does not anticipate savings to the

task force would result from this bill.

AGENCIES CONTACTED:
Judicial Branch, Departments of Corrections and Justice, Judicial Council, and New Hampshire

Association of Counties
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