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Committee: Children and Family Law

Title: relative to restraining orders issued in a
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Consent Calendar: REGULAR

STATEMENT OF INTENT

This bill is similar to HB494 in that it protects the constitutional rights of parties involved. HB 495
fills a void in RSA 461-A:10 I, stating, "with such conditions and limitations as the court deems just."
This bill specifically exempts domestic violence orders, because they represent compelling
government interests. While such orders infringe on constitutional rights, they are narrowly tailored
to protect victims from physical abuse and there is no less restrictive way to accomplish the purpose.
The Dbill simply clears up a void in an area of the statute. Parties will no longer be able to engage in
harassment, stalking, or any other prohibitive activities. Finally this bill is very easy for self-
represented parties to understand and to find online with dozens of references and articles that
explain it in laymen's terms

Vote 8-7.

Rep. Debra DeSimone
FOR THE COMMITTEE

Original: House Clerk
Cc: Committee Bill File




REGUILAR CALENDAR

Children and Family Law

HB 495, relative to restraining orders issued in a parenting case. OUGHT TO PASS.

Rep. Debra DeSimone for Children and Family Law. This bill is similar to HB494 in that it protects
the constitutional rights of parties involved. HB 495 fills a void in RSA 461-A:10 I, stating, "with
such conditions and limitations as the court deems just." This bill specifically exempts domestic
violence orders, because they represent compelling government interests, While such orders infringe
on constitutional rights, they are narrowly tailored to protect victims from physical abuse and there
is no less restrictive way to accomplish the purpose. The bill simply clears up a void in an area of
the statute. Parties will no longer be able to engage in harassment, stalking, or any other prohibitive
activities. Finally this bill is very easy for self-represented parties to understand and to find online
with dozens of references and articles that explain it in laymen's terms Vote 8-7.

Original: House Clerk
Cc: Committee Bill File
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HOUSE COMMITTEE ON CHILDREN AND FAMILY LAW
EXECUTIVE SESSION on HB 495
BILL TITLE: relative to restraining orders issued in a parenting case.
DATE: March 11, 2021

LOB ROOM: remote

MOTIONS: OUGHT TO PASS

Moved by Rep. DeSimone Seconded by Rep. Lewicke Vote: 8-7

Respectfully submitted,

Rep Caroletta Alicea, Clerk
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HOUSE COMMITTEE ON CHILDREN AND FAMILY LAW
PUBLIC HEARING ON HB 495
BILL TITLE: relative to restraining orders issued in a parenting case.
DATE: March 4, 2021
LOB ROOM:  hybrid Time Public Hearing Called to Order: 10:29 a.m.
Time Adjourned: 10:48 a.m.

Committee Members: Reps. Rice, DeSimone, Alicea, Yokela, Lewicke, Belanger, Cross,
Litchfield, D. Smith, Long, Grossman, Levesque, Wazir, Petrigno and Altschiller

Bill Sponsors:
Rep. DeSimone Rep. Baldasaro Sen. Birdsell

TESTIMONY

*  Use asterisk if written testimony and/or amendments are submitted.

Jay Markell - Well aware of national intermediate and strict scrutiny
e can they require license to open businesses, gets rational basis review
e Visitation in a parenting - speech and parades (time place and manner
e prior restart - strict scrutiny

Does not constitute burden on court at all. Practical aspects are eliminating courts, judges names
should be done. This is a mild remedy. This is not a domestic violence issue.

Arin Jasina - Direct domestic violence NHL. Fine with how you want to testify.

Erin Jasina - Protections under stalking statue. Goes to court and gets a temporary order. yes a
police officer will remove the person and guns from the home. 2nd you are not getting arrested
unless you committed a crime, then there is police involvement. Domestic violence related but do
want something in place to make the abuse stop. Respectfully request ITL

Rep. Lewicke - Don't understand why you are saying that.

Jasina - The language of the bill in confusing and difficult to imply.

Rep. Lewicke - I'm a college dropout and I understand this language.

Mr. Richard Head - Does accomplish any exceptions to the constitution. the reason behind this bill
simply does not exist.

Rep. Lewicke - While someone appeals to the court
Mr. Head - not necessary

Respectfully submitted,

Rep. Caroletta Alicea, Clerk



Name

Jasina, Erin

Keilig, Pamela
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Coss, Adrian
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Regina

Bruce, Susan

House Remote Testify

Children and Family Law Committee Testify List for Bill HB495 on 2021-03-04
Support: 3 Oppose: 4 Neutral: 0 Total to Testify: 1

City, State

Email Address Title Representing Position Testifying Non-Germane Signed Up
Portsmouth, NH A Lobbyist NH Legal Assistance Oppose  Yes (2m) No 3/2/2021 2:37 PM
ejasina@nhla.org

Concord, NH A Lobbyist New Hampshire Coalition Against Oppose  No No 3/2/2021 6:37 PM

pkeilig@nhcadsv.org Domestic and Sexual Violence

Alton, NH An Elected Official Myself Support  No No 3/4/2021 9:04 AM
brhowardjr@yahoo.com

Londonderry, NH An Elected Official Myself Support  No No 3/4/2021 9:11 AM
mbaldasaro@comcast.net

Concord, NH A Member of the Public  Myself Oppose  No No 3/4/2021 10:30 AM
ac1459@unhlaw.unh.edu

Hampstead, NH An Elected Official Senate District 19 Support  No No 2/25/2021 3:35 PM

regina.birdsell@leg.state.nh.us

Concord, NH A Member of the Public  Myself Oppose  No No 3/1/2021 2:42 PM
susanb.red@mac.com



Testimony



Archived: Wednesday, March 10, 2021 2:30:47 PM

From: Jay Markell

Sent: Sunday, March 7, 2021 8:02:44 PM

To: ~House Children and Family Law Committee

Cc: DebraDeSimone

Subject: Supporting case law for HB 494 and HB 495 Copy of Scheduling order relative to HB
139

Importance: Normal

Attachments:

Schedulin Order.pdfﬁ\ the Matter of RA and M .pdfﬁummers Case.pdfﬂatev Mack 12
2020.pdf

Dear Committee Members:

Attached to this email please find the following two relevant and highly instructive cases that deal with
constitutional issues that were discussed on March 4, 2021 as to strict scrutiny. As the standard to
govern constitutional rights. |

As the New Hampshire Supreme Court noted in In the Matter of RA and JM, the right to parentis a
fundamental right and strict scrutiny would apply . ( Note that RSA 458 that dealt with parenting at the
time ) was the precursor to the 2005 RSA 461-A ( Parenting Rights and Responsibilities act) See
attached case.

As that case notes, custody determinations do not get strict scrutiny are easily distinguished for that
and other reasons. First, Custody disputes between two parents are not are not enumerated rights
protected under the either the NH or federal constitutions. Even if that were not true, one could argue
that a petition to a court would impliedly at least a partial waiver because the courtis being asked to
come into a family unit. Note also that such action is easily justified as a court ordered parent plan is
necessary to achieve a compelling interest , which is the best interest of the child where there is no intact
family unit, and/or parents cannot agree, or there is abuse. See the Summers Case, also attached,
which describes the appropriate standard of review.

Likewise, statutes dealing with child support, property settlements or alimony, today are largely
creatures of statute and not enumerated rights found in the federal or state constitutions.

This also has no effect at all on domestic violence; harassment statues, stalking statutes and orders for
same are affected at all as there is no constitutional right to engage in such conduct. Please note that |
have also attached a cop y of the Mack case, which deals with a criminal matter. But in it, the New
Hampshire Supreme Court discusses how seriously constitutional rights are taken in NH Longstanding of
strictly scrutinizing rights and infringements and how the New Hampshire Constitution ( as well as other
states ) often grant more protection to the individual .

Finally., please see the attached scheduling conference order form which relates to the prior bill that was
discussed, (HB 139) dealing with exhibits. The timing and exchange of exhibits for hearings is largely a
matter tor courts to decide, and can be written into a scheduling conference order or made elsewhere.
as they manage their own docket . Parties who are aggrieved by a perceived abuse can ask a court to
keep them out for a variety of reasons, and there may be a good reasons for a perceived “late”
submission., such as just became available, etc. | thank the committee for its consideration,
Respectfully submitted.


mailto:jmarkell@familylegalservices.org
mailto:CFL@leg.state.nh.us
mailto:Debra.DeSimone@leg.state.nh.us

Clear Form

THE STATE OF NEW HAMPSHIRE
JUDICIAL BRANCH

http://www.courts.state.nh.us

Court Name:

Case Name:

Case Number:

SCHEDULING CONFERENCE ORDER

1. Conference relating to:
[ ] Petition for Divorce/Legal Separation/Civil Union Dissolution
[ ] Parenting Petition [ ] Modification of:
[] Establish Paternity/Support [ ] Parenting Plan
[ ] UIFSA [ ] Support/Alimony
[] Other:
2. Present were:
[ ] Petitioner [ ] Petitioner's Attorney:
[ ] Respondent [ ] Respondent's Attorney:
[ ] Guardian ad Litem [ ] Other:
3. Issues:
[ ] Parenting Rights and Responsibilities: [_] Property Distribution:
[ ] Decision-Making [ ] Real Estate
[ ] Residential [ ] Personal
[ ] Grounds [ ] Pensions
[ ] Child Support [ ] Business Interest
[ Alimony [ ] Distribution of Debts
[ ] Tax Exemptions [ ] Health Insurance
[ ] Other:
4. Discovery completed? [_] Yes [ ] No, to be completed by unless

specifically modified by court order.
Family Division Only: Has the Petitioner complied with Rule 1.25-A? [ ] Yes [ ] No

Family Division Only: Has the Respondent complied with Rule 1.25-A? [ ] Yes [ ] No

Interrogatories to be sent by Depositions to be completed by
Exchange of documents by Disclosure of experts on/by
Exchange appraisals by Exchange pensions, etc. by
Other:
5a. Has the Petitioner attended CIP? [ ]Yes [ ]No [ 1N/A
5b.  Has the Respondent attended CIP? [ ]Yes [ ]No [ ] N/A

NHJB-2073-F (12/01/2011) Page 1 of 2 Top of Page
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Case Name:
Case Number:
SCHEDULING CONFERENCE ORDER

6. Have the Parties Attempted Mediation or other ADR? [ ]Yes [ ]No
If no, why not?

Mediation ordered? [ ] Yes, see attached Order on Appointment of Mediator [ 1No

8. Guardian ad Litem to be Appointed? [ ]Yes [ ]No
(If yes, see attached Order on Appointment of Guardian ad Litem.)

GAL report to be filed by

9. Miscellaneous:

10. Next Conference/Date and Time:
[ ] Pretrial:

[ ] Settlement/status:

[ ] Motion:

[ ] Final Hearing:

[ ] Other:

11.  Amount of Time Requested:

12. Likelihood of Settlement:

13.  Monitor Requested? [ ] Yes [ ]No

Recommended:

Date Signature of Marital Master
Printed Name of Marital Master

So Ordered:

| hereby certify that | have read the recommendation(s) and agree that, to the extent the marital
master/judicial referee/hearing officer has made factual findings, she/he has applied the correct legal
standard to the facts determined by the marital master/judicial referee/hearing officer.

Date Signature of Judge

Printed Name of Judge

NOTE

This is a court order. The court intends to enforce the discovery deadlines and provisions
described in this order. A party must request enforcement of this order by motion in a timely manner. If
you settle the case before the next hearing date, or if the amount of time requested has been reduced
due to partial agreements, please notify the court as soon as possible.

NHJB-2073-F (12/01/2011) Page 2 of 2 Top of 1st Page
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153 N.H. 82 (N.H. 2005), 2004-721, In re R.A. /**/ div.cl {text-align: center} /**/
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153 N.H. 82 (N.H. 2005)
891 A.2d 564
In the Matter of R.A. and J.M.
No. 2004-721.
Supreme Court of New Hampshire.
December 30, 2005.
Argued: Sept. 29, 2005
[891 A.2d 565] [Copyrighted Material Omitted]
[891 A.2d 566] [Copyrighted Material Omitted]
[891 A.2d 567]
Page 84
Upton & Hatfield, LLP, of Concord (Lauren S. Irwin and Matthew R. Serge on the joint brief, and
Kenneth J. Barnes orally), for the petitioner.
#9; Law Office of J. Brandon Giuda, PLLC, of Epsom (J. Brandon Giuda on the brief and
orally), for the respondent.
[891 A.2d 568] Stephen A. Cherry & Associates, PLLC, of Henniker (Sunny Mulligan on the
joint brief), for the intervenor.
Mary Pilkington-Casey, of Concord, by brief, for the Franklin Pierce Administrative Law and
Advocacy Clinic, as amicus curiae.
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BRODERICK, C.J.

R.A. (Mother), the petitioner and mother, and R.R. (Grandmother), the intervenor and
maternal grandmother, appeal the award of custody of a minor child (Daughter), by the Superior
Court (Brennan, J.) to J.M. (Father), the respondent and father. At issue is the applicability of RSA
458:17 (2004) (repealed Oct. 1, 2005) in custody disputes between unwed parents, and its
constitutionality generally. We affirm in part, vacate in part, and remand.

I

The trial court made the following findings of fact. Daughter was conceived during a one-time
sexual encounter in 1993 between Mother and Father, and was born on March 4, 1994. Although
Daughter is the child of Mother and Father, only Mother is listed on her birth certificate. Mother
and Father were not married to each other at the time of Daughter's conception or birth; Father
subsequently married another woman in 2000.

Mother informed Father of the pregnancy in 1993, shortly after she discovered it herself.
Father admits that, several weeks after their encounter, Mother informed him that she might be
pregnant. According to Father, Mother never confirmed the pregnancy or Daughter's birth, even
though he remained in New Hampshire for another year after Daughter's conception. Father
asserts that he first became aware of Daughter's birth when he was contacted in 1995 by the New
Hampshire Department of Health and Human Services (HHS).





At that time, Father was unemployed and had no permanent address. As a result, he gave
HHS his grandmother's address. Mother claims that Father acknowledged to HHS that he was
possibly Daughter's father. Father told HHS that he was willing to take a paternity test, but now
asserts that it was not done either because he was not given proper notice, or because the testing
site was changed at the last moment. Mother asserts that from 1995 to 2000, Father avoided
taking the test, and did not take responsibility for their daughter.

During that time, Daughter lived with Mother and Grandmother. Grandmother was present at
Daughter's birth, and ten days later Daughter and Mother moved into Grandmother's home in
Goshen. Daughter has spent approximately half her life living in Grandmother's home, and the
balance with Mother in her own home. Although there have been long periods when Mother left
Daughter solely in Grandmother's care, there were occasions when Mother lived with her daughter
in Grandmother's home. Even when Daughter and Mother lived in their own home, Daughter
would still spend significant time with Grandmother.

Grandmother has participated extensively in Daughter's life, taking her to doctor's
appointments and contributing to her educational and
Page 86
extracurricular activities. She asserts that, even when Mother and Daughter lived in their own
home, they continued regular and consistent contact with her. She also contends that she played
the primary parental role in Daughter's life, particularly from 2002 to 2004. Father, however,
alleges that Mother has been Daughter's primary caregiver. He points out that, during the three
years when Daughter and Mother lived in their [891 A.2d 569] own home, Grandmother acted
only as a secondary babysitter and that Mother used an unrelated person as the primary
babysitter.

When Daughter was six and one-half years old, at the urging of his wife, Father took a
paternity test which confirmed that he was Daughter's father. In February 2001, one month shy of
Daughter's seventh birthday, Mother and Father entered into a uniform support order, and
Daughter met her father for the first time. Father also added Daughter to his health insurance and
began paying child support, although the trial court found that he was $2,875 in arrears. Father
then began visiting Daughter and speaking to her on the phone.

By 2002, Daughter's relationship with Father had progressed to the point that she spent three
nights in Massachusetts with Father and his wife. During that summer, Mother experienced
significant distress as a result of her alcohol and drug addictions. Both Grandmother and Father
cared for Daughter, with Daughter spending five or six weeks in Father's home in Massachusetts.

Due to what they considered to be inappropriate behaviors, Father and his wife suspected
that Daughter was suffering the effects of emotional, physical or sexual abuse. In August 2002,
they took her to a physician who confirmed that Daughter had likely suffered some sort of abuse.
Father informed Mother and Grandmother of his suspicions and told them that he and his wife
would like to keep Daughter in Massachusetts.

Mother became concerned that the abuse had occurred while Daughter was in Father's home
that summer. Fearing that Father would not return Daughter to her, Mother filed a motion for an
ex parte order of custody. A temporary hearing was held in August 2002, at which a guardian ad





litem (GAL) was appointed to represent Daughter's interests. The court temporarily awarded
Mother and Father joint legal custody of their daughter, but granted Grandmother primary physical
custody of Daughter, subject to Father's visitation rights on alternate weekends.

As a result of comments Daughter made to another physician and a therapist, Mother,
Grandmother and the GAL believed that Daughter had been sexually abused by Father's wife, and
in January 2003, Mother filed petitions alleging abuse and neglect against Father and his wife. In
June 2003, the court dismissed the petition against Father and stated, with respect to his wife, that
it was "not persuaded by a preponderance of the
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evidence" that she had sexually abused Daughter. The court then added, "Unfortunately, the court
is persuaded by the evidence and testimony presented that the child has been exposed to sexual
behavior and may well have been sexually abused or assaulted but not by [Father's wife]." The
court did not state, however, who it thought might have abused Daughter.

In October 2003, Grandmother filed a motion to intervene in the custody dispute between
Mother and Father. She requested that the court award legal custody of Daughter jointly to
Grandmother, Mother and Father, and that the court award her primary physical custody. Both
Mother and the GAL assented to the motion, arguing that RSA 458:17, VI specifically allowed the
superior court to award custody to a child's grandparent, and that granting Grandmother's
requests would be in Daughter's best interest. Father opposed the motion, arguing that
Grandmother lacked standing. The trial court subsequently allowed Grandmother's intervention.
[891 A.2d 570] In August 2004, the trial court issued its ruling, which included a legal opinion
concerning whether a grandparent could be granted custody under RSA 458:17, VI, as well as a
final decree detailing the terms of the custody arrangement. In its legal opinion the court stated
that Grandmother "has been a true 'parent' to [Daughter]" and that "[b]oth of [Daughter's] natural
parents should be grateful that [Grandmother] has done so much for their child.” The trial court
determined, however, that Father had "the right to primary physical custody of [Daughter] as well
as the responsibilities that go with that right." It rejected the contention of Mother, Grandmother
and the GAL that RSA 458:17, VI "was intended to apply in a situation where a natural parent of
the child, who is not unfit and who poses no danger of harm to the child, seeks legal and physical
custody of the child." The court then observed that, even if this were the legislature's intention,
"the provision would probably be unconstitutional.” It cited the United States Supreme Court's
decision in Troxel v. Granville, 530 U.S. 57 (2000), as supporting this determination.

The final decree granted legal custody to Mother and Father, but not to Grandmother, and
gave final decision-making authority to Father rather than Mother. It also explicitly awarded
primary physical custody to Father and granted Mother supervised visitation rights with her
daughter at Grandmother's home and under Grandmother's supervision. However, the final decree
also adopted, by reference, several of the findings of fact and rulings of law proposed by Mother,
Father and Grandmother. Many of them are inconsistent with each other, as well as with the final
decree itself. For example, despite the plain language of the final decree, the court granted
Father's requested legal rulings that: (1) Mother was not fit to exercise legal or physical custody of
Daughter; (2) physical custody be
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awarded to Father only; and (3) joint legal custody be awarded to Father and Grandmother, and
not to Mother.

Mother, Grandmother and the GAL filed motions for reconsideration. In response, the court
made some corrections with respect to child support, post-secondary educational expenses, and
miscellaneous expenses. While the court granted Grandmother's request to stay the order
pending this appeal, the balance of the parties' post-decree motions were denied, leaving in place
the inconsistent findings of fact and rulings of law.

On appeal, Mother and Grandmother argue that, in general, third parties may be awarded
custody when it is in a child's best interest, and that the trial court committed reversible error in this
case when it refused to grant joint legal custody to Grandmother and Father, and primary physical
custody to Grandmother. They claim that, because Grandmother and Daughter had a significant
"parent-child" relationship, it was in Daughter's best interest for custody to have been awarded
jointly to Grandmother and Father, and that the trial court's failure to do so amounts to an
unsustainable exercise of discretion. Finally, they urge that we adopt the four-part test articulated
in In re Custody of H.S.H.K., 193 Wis.2d 649, 533 N.W.2d 419, cert. denied, 516 U.S. 975 (1995).
This test suggests situations when custody or visitation may appropriately be awarded to a third
party. Mother and Grandmother contend that this would remedy the constitutional deficiencies that
are at the heart of Troxel.

Father requests that we affirm the trial court's legal conclusions, as well as the final decree,
arguing that his right to raise [891 A.2d 571] and care for his daughter is a fundamental
constitutional right. As a result, he urges us to examine the statute under strict scrutiny that is,
that an award of custody to a stepparent or a grandparent must be necessary to advance a
compelling state interest, and must be narrowly tailored to that end. He further argues that the trial
court was correct not to apply RSA 458:17, VI, but that even if it had, it is merely discretionary and
does not require that Grandmother be awarded either physical or legal custody. Accordingly, he
asserts that the trial court properly exercised its discretion by granting joint legal custody to him
and Mother, to the exclusion of Grandmother, and awarding him sole physical custody with
supervised visitation to Mother.

We also permitted the filing of an amicus brief. It argues that courts must consider the rights
of the child as well as those of the parents, and that we must balance the best interest of the child,
the parents' rights and the child's in loco parentis relationships when making custody
determinations.
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Before addressing the merits of the final decree, we first discuss whether RSA chapter 458
applies to the adjudication of custody disputes between unwed parents. In discussing the
applicability of that chapter, we recognize that the legislature has recently repealed and recodified
many of these provisions. Compare generally RSA ch. 458 (2004) with RSA ch. 461-A (Supp.
2005) (effective Oct. 1, 2005). As the repeal of these provisions did not take effect until after the
trial court decided this case, we will refer to the statutes in effect at the time of the trial court's





decision.

Father contends that the superior court heard this case under its general jurisdiction. He thus
asserts that, because RSA 458:17 applies only to cases "where there [was] a decree of divorce or
nullity," the procedures outlined in paragraph VI are not applicable here. Mother and Grandmother
agree that the court's general jurisdiction should govern, as this is a dispute between unwed
parents. However, they contend that the superior court should still apply the procedures of RSA
458:17, and be allowed to grant custody to Grandmother as Daughter's grandmother.

We agree with Mother and Grandmother. This court has held that custody disputes between
unwed parents fall under the general jurisdiction of the superior court. Brauch v. Shaw, 121 N.H.
562, 570-71, 432 A.2d 1 (1981). "[I]f both the natural father and the natural mother of a child have
existing joint custody rights, then the superior court has authority to enforce and regulate those
rights.” Id. at 569, 432 A.2d 1; see also Ellsworth v. Heath, 140 N.H. 833, 836-37, 678 A.2d 128
(1996). In Bodwell v. Brooks, 141 N.H. 508, 686 A.2d 1179 (1996), we held that the superior court
could look to RSA 458:17, VI to decide that case. "Once the superior court has acquired
jurisdiction over a custody proceeding between unwed natural parents, it may use its parens
patriae power to decide whether the best interests of the child warrant the intervention of a
stepfather as an appropriate party in the custody determination."” Bodwell, 141 N.H. at 512, 686
A.2d 1179.

We make a similar determination here. The superior court should look to the child custody
statutes of this State for the procedures as to how custody disputes between unwed parents
should be resolved. Thus, the trial court here properly allowed Grandmother to intervene and
petition the court for custody under RSA 458:17, VI.

1

Having decided that the procedures set forth in RSA chapter 458 govern this case,

[891 A.2d 572]
| now address the substantive issues raised by the parties. | begin by examining the nature of
parental rights under the State and Federal Constitutions.
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The right of parents to raise and care for their children is a fundamental liberty interest protected
by Part I, Article 2 of the New Hampshire Constitution. In the Matter of Nelson & Horsley, 149 N.H.
545, 547, 825 A.2d 501 (2003). Similarly, the United States Supreme Court has recognized that
"the Due Process Clause of the Fourteenth Amendment protects the fundamental right of parents
to make decisions concerning the care, custody, and control of their children.” Troxel, 530 U.S. at
66. In Nelson, we stated that natural or adoptive parents' rights over their children "are not easily
set aside. Only in the most unusual and serious of cases may such fundamental rights be
abrogated in favor of an unrelated third person.” Nelson, 149 N.H. at 548, 825 A.2d 501 (emphasis
added). Parental rights "have been found to operate against the State, against third parties, and
against the child."” Id. at 547, 825 A.2d 501(quoting Roberts v. Ward, 126 N.H. 388, 391, 493 A.2d
478 (1985)).

However, both this court and the United States Supreme Court have previously allowed third





parties to gain custody of children over the objections of the children's natural or adoptive parents.
Many different factors have informed the decisions in those cases. For example, in Stanley D. v.
Deborah D., 124 N.H. 138, 467 A.2d 249 (1983), a young girl's mother married a man who was
not the child's biological father. They subsequently had a son of their own, and raised the children
as brother and sister. When they divorced, we were required to consider whether the man could
be granted primary physical custody of the girl, and joint legal custody with her mother even
though he was only a stepparent and had not adopted her. Id. at 140, 467 A.2d 249. We
considered it important that a family unit was created during the marriage of the parties, that the
man was the only father the girl had ever known, that she was unaware that he was not her
biological father, that he had treated her at all times as if she were his daughter, and that he had
"loved and supported her and ha[d] formed a psychological parent-child relationship with her." Id.
at 141, 467 A.2d 249.

In Bodwell, a woman had a romantic relationship with a man while she and her husband were
separated. The affair resulted in the birth of a child. The woman and her husband subsequently
reconciled, and they began raising the child as their own. After a paternity suit established that the
man was the child's biological father, he petitioned for custody. The mother and her husband, the
child's stepfather, requested that they be granted primary physical custody, and joint legal custody
with the biological father. The biological father objected to an award of any custody to the
stepfather. See Bodwell, 141 N.H. at 509-10, 686 A.2d 1179. In holding that the stepfather could
intervene and be granted custody, we noted that he had established an in loco parentis
relationship with the child, having raised him as his own son and provided both financial and
emotional support. A court-appointed guardian ad litem also testified that the stepfather and
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child had formed a psychological parent-child relationship. Additionally, we noted the importance
of the stepfather's statutory duty to care for the child as his own under RSA 546-A:3 (1974) and
RSA 458:17-c. Id. at 513-14, 686 A.2d 1179.

In In re Diana P., 120 N.H. 791, 793, 424 A.2d 178 (1980), cert. denied, 452 U.S. 964 (1981),
overruled on other grounds by In re Craig T., 147 N.H. 739, 800 A.2d 819 (2002)

[891 A.2d 573] we interpreted the term in loco parentis to determine whether foster parents could
bring a proceeding to terminate the rights of the natural parents, thus allowing them to adopt the
child. In holding that the foster parents had standing, we considered whether a parental
relationship existed between the foster parents and the child, and how that relationship came
about. In that case, the mother's own neglect had led to the placement of her child with the foster
parents. This notwithstanding, Justice Brock noted in a concurring opinion that "[u]nder the rules
and regulations of the department of welfare, the foster parents do not have the legal authority
over [the child] that a natural parent normally has over his own child." I1d. at 800, 800 A.2d 819
(Brock, J., concurring). He emphasized that foster parents receive compensation for the care they
provide children. Id. at 803, 800 A.2d 819.

We agreed that the circumstances surrounding the placement were important. "The fact that
a child is placed by an agency with foster parents may weigh against a finding that the foster
parents stand in loco parentis to the child, but it is not conclusive. The ultimate determination





depends upon a consideration of all the facts." Id. at 795, 800 A.2d 819 (citation omitted). Because
of this, we noted that it is important whether parents consent to their child's placement in a foster
home, and more specifically, whether their intent is to ensure proper care for their children only
while they are temporarily unable to do so with the hopes of reuniting with their children at a future
date. Id. at 796-97, 800 A.2d 8109.

Finally, we also addressed the amount of time the child had lived with the foster parents,
noting that the foster parents "should have had the child or children in their home long enough to
have formed a 'psychological family." " I1d. at 796, 800 A.2d 819. Noting that "the time may vary in
particular cases," we stated that a few weeks would not be enough, but "at least two or three years
would seem sufficient.” Id. In any event, a controlling factor was whether "any change in custody
based solely on a biological relationship might be emotionally harmful to the child." Id. at 797, 800
A.2d 8109.

These cases notwithstanding, we have been careful not to create a broad rule allowing
anyone with a close, personal relationship to petition for custody of a child merely because of that
relationship. In Nelson, an unmarried couple lived together for many years, during which time they
had a son. There were periods of time when the couple separated, and during these occasions the
woman adopted three other children. The
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couple never married. Furthermore, the man stated unequivocally that he would not adopt the
woman's other children, although he and the woman raised them as though they were their own.
The couple subsequently separated, and the man petitioned for custody of the children. Nelson,
149 N.H. at 546, 825 A.2d 501. We declined to hold that
the status of parent should be extended to cover all persons who have established a parental
relationship with a child through the in loco parentis or psychological parent doctrines, affording
them the same constitutional protections.... To do so could elevate the rights of any unrelated third
person who has spent considerable time caring for a child over the fundamental liberty interests of
natural or adoptive parents.

Id. at 548-49, 825 A.2d 501. Important to our decision was the fact that the man had never
become a stepparent of the children. In distinguishing Nelson from Bodwell, we explicitly upheld
the ability of stepparents to continue to intervene in custody determinations [891 A.2d 574]
between natural or adoptive parents under certain circumstances. Id. at 549, 825 A.2d 501.

The United States Supreme Court has considered similar factors important in determining the
custodial rights of natural or adoptive parents. In Quilloin v. Walcott, 434 U.S. 246 (1978), the
Court upheld a decision by the Georgia Supreme Court allowing a man to adopt his wife's child
over the objection of the biological father. The mother had had custody for the child's entire life,
with the biological father providing support only on an irregular basis. Additionally, the biological
father "did not petition for legitimation of his child at any time during the 11 years between the
child's birth and the filing of [the husband's] adoption petition." Id. at 249-54.

However, | disagree with the Supreme Court's reasoning in Caban v. Mohammed, 441 U.S.
380 (1979). There a man was allowed to adopt his wife's children over the objections of the
biological father, even though the father's name was on the children's birth certificates and he had





lived with them and their mother, providing support for the family, throughout the first five years of
the oldest child's life. During that time he and the mother had held themselves out as married,
although he was still married to another woman. Additionally, he continued to stay in contact with
the children even when he and their mother separated. Id. at 382.

Viewed in light of Troxel, | believe that an adoption such as the one in Caban would probably
now violate the Federal Constitution. However, even if it did not, it could not pass scrutiny under
the State Constitution. In Brauch, we stated:
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The plaintiff father in this case has performed his parental duties. [He] has openly acknowledged
[the boy] as his son since birth. He has maintained a close relationship with [the boy] through
frequent and extensive visitations. [The father] has continually provided some support for [the boy]
and, [for the three years prior to the custody dispute], has assumed sole responsibility for [the
boy's] care. Under these circumstances, the plaintiff has "manifested a significant paternal interest
in the child" and, therefore, has developed a right to custody equal to that of the natural mother.
Brauch, 121 N.H. at 570, 432 A.2d 1. Under the New Hampshire Constitution, the rights of natural
or adoptive parents may not be abrogated as in Caban unless the parents have voluntarily
absented themselves from their children's lives, thus demonstrating a lack of significant paternal
interest in the children.

Although these cases were decided before Nelson and Troxel, we and the Supreme Court
have a long history of recognizing parents' fundamental rights to the care and custody of their
children. See Meyer v. Nebraska, 262 U.S. 390, 399 (1923); Prince v. Massachusetts, 321 U.S.

158, 166 (1944); State v. Robert H. , 118 N.H. 713, 715-20, A.2d 1387 (1978), overruled
on other grounds by Craig T., 147 N.H. 739, 800 A.2d 819.
AV

With these principles established, | now examine whether, as the trial court suggested, RSA
458:17, VI is unconstitutional on its face. Throughout the remainder of this opinion, when referring
to "RSA 458:17, VI" or "paragraph VI," | am referring specifically to the sentence, "Nothing in this
paragraph shall be construed to prohibit or require an award of custody to a stepparent or
grandparent if the court [891 A.2d 575] determines that such an award is in the best interest of the
child."

When determining matters of custody and visitation, a trial court's overriding concern is the
best interest of the child. In the Matter of Kosek & Kosek, 151 N.H. 722, 725, 871 A.2d 1 (2005). In
doing so, the trial court has wide discretion, and we will not overturn its determination except
where there has been an unsustainable exercise of discretion. See id. at 724, 871 A.2d 1. Here,
the trial court made explicit factual findings, which Father does not dispute, that it was in
Daughter's best interest to remain in Grandmother's custody.

However, in this case we are not asked simply to rule upon the sustainability of the custody
award. Rather, the issue before us is whether a parent's fundamental right to raise and care for his
child prohibits the
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State from allowing stepparents or grandparents, under any circumstances, to intervene and be





awarded custody absent a finding that the parent is unfit. The trial court in this case stated that if
RSA 458:17, VI were interpreted to permit this, it "would probably be unconstitutional” under
Troxel. | presume, therefore, that the trial court concluded that the statute was so restricted. The
court additionally concluded that, as a matter of law, it was not "in the best interest of [Daughter]
for physical custody to be placed with [Grandmother], pursuant to RSA 458:17." This conclusion,
however, is at odds with the court's express finding that it was in "[Daughter's] best interest to
maintain the strong bond she has with her grandmother" and that she "remain in the custody of
her maternal grandmother."

Therefore, | must decide whether a fit parent's fundamental rights prohibit an award of
custody to a stepparent or grandparent, as allowed for in RSA 458:17, VI, and if so, whether the
statute can be constitutionally applied to the custody dispute between Mother and Father. The
constitutionality of a statute is a question of law. See State v. McLellan, 149 N.H. 237, 240, 817
A.2d 309 (2003). Thus, | will review de novo the trial court's determination as to the
constitutionality of RSA 458:17, VI, and its application to this case. See id.

As a preliminary matter, | must determine whether the legislature intended that paragraph VI
allow a grant of custody to a grandparent over a natural or adoptive parent of the child, who is not
unfit and who poses no danger of harm to the child. The trial court held, and Father argues, that
this was not the legislature's intent. | disagree.

Where the language of a statute is clear and unambiguous, we do not examine the legislative
history. Lamy v. N.H. Pub. Utils. Comm'n, 152 N.H. 106, 108, 872 A.2d 1006 (2005). The clear
and unambiguous language of the statute states that, where the court determines that it is in the
child's best interest, "[n]othing in [paragraph VI] shall be construed to prohibit or require an award
of custody to a stepparent or grandparent.” | see no way to read this phrase other than to permit
the superior court authority to grant custody, in appropriate circumstances, to a stepparent or
grandparent, even where the court may not have found the parent to be unfit. Father argues that
the legislative history demonstrates that the legislature did not intend to require such a custody
award. While such an award may not be required, the plain language permits it.

Having determined that the legislature intended to allow stepparents and grandparents to
intervene and obtain custody in a dispute between natural or adoptive parents, | now examine
whether the statute is constitutional. We are the final arbiter of legislative intent as expressed in
[891 A.2d 576]
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the words of the statute considered as a whole. In the Matter of Watterworth & Watterworth, 149
N.H. 442, 445, 821 A.2d 1107 (2003). We presume that the legislature intended to confine a
statute's scope within constitutional limits. See Appeal of Public Serv. Co. of N.H., 122 N.H. 919,
922, 451 A.2d 1321 (1982). Our goal is to apply statutes in light of the legislature's intent in
enacting them and in keeping with the policies sought to be advanced by an entire statutory
scheme. Appeal of Manchester Transit Auth., 146 N.H. 454, 458 (2001). A statute will not be
construed to be unconstitutional where it is susceptible to a construction rendering it constitutional.
White v. Lee, 124 N.H. 69, 77-78, 470 A.2d 849 (1983).

Thus, | must determine whether granting joint legal custody and primary physical custody to a





grandparent over the objection of an otherwise fit natural or adoptive parent violates that parent's
fundamental rights. We have previously held that courts may grant legal and physical custody to
an unrelated third party or the division for children, youth and families (DCYF), even to the
exclusion of the natural or adoptive parents, where the parents have been held to be unfit. See In
re Bill F., 145 N.H. 267, 272-76, 761 A.2d 470 (2000); In re Samantha L., 145 N.H. 408, 409, 412-
13, 761 A.2d 1093 (2000); Robert H., 118 N.H. at 715-20; Butler v. Butler, 83 N.H. 413, 415
(1928). The question here, however, deals with a grant of primary physical custody to a
grandparent and shared legal custody between the grandparent and a natural or adoptive parent
absent a finding that the parent is unfit. While we have previously decided whether custody may
be granted to a stepparent, see, e.g., Stanley D., 124 N.H. 138, 467 A.2d 249, the case of a
grandparent is one of first impression.

Because of the importance and fundamental nature of parental rights, | will apply strict
scrutiny to examine the constitutionality of paragraph VI. Strict scrutiny is the correct standard to
apply when determining the constitutionality of a statute that touches upon a fundamental right. In
re Sandra H., 150 N.H. 634, 638, 846 A.2d 513 (2004). As parental rights are fundamental and
protected by due process, strict scrutiny should be applied when examining statutes dealing with
these rights. Robert H., 118 N.H. at 716, 393 A.2d 1387. Under the State Constitution, this test
requires that | determine if granting custody to a stepparent or grandparent is necessary to
achieve a compelling State interest. Sandra H., 150 N.H. at 638, 846 A.2d 513; see also Palmore
v. Sidoti, 466 U.S. 429, 432 (1984). Additionally, such a custody award must be neither unduly
restrictive nor unreasonable. Seabrook Police Assoc. v. Town of Seabrook, 138 N.H. 177, 179,
635 A.2d 1371 (1993). In this sense a strict scrutiny analysis under the State Constitution is much
like the "narrowly tailored" analysis required under
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the Federal Constitution. See id.; Washington v. Glucksberg, 521 U.S. 702, 721 (1997).

We note that, generally, strict scrutiny need not be applied to custody disputes. This is
because in most cases courts will be balancing the rights of two fit parents, both of whom have the
same constitutional right to custody of their children. See Nelson, 149 N.H. at 548, 825 A.2d 501.
Here, however, we have a grandparent intervening in order to secure custody of a child, thus
requiring that | analyze RSA 458:17, VI under the higher standard.

The interest in a child's well being is not limited to the parents. We recently emphasized that
the State has "a competing interest in the welfare of children within [891 A.2d 577] its jurisdiction."
In the Matter of Berg & Berg, 152 N.H. __, , 886 A.2d 980 (2005) (quotation omitted). In Berg,
we noted that "parental rights are not absolute, but are subordinate to the State's parens patriae
power, and must yield to the welfare of the child[, p]articularly in the context of divorce and custody
litigation." Id. (citation and quotation omitted). Additionally, this interest has long been recognized
by the United States Supreme Court. See Parham v. J.R., 442 U.S. 584, 603 (1979) (citing cases).
Because the parens patriae power is one of the few ways that the State has to protect the
interests of minor children, | hold that this power is not only a competing interest to parents' rights,
but that in certain circumstances it qualifies as a compelling interest as well.

In so holding, | recognize that fit parents are presumed to act in the best interest of their





children. Nelson, 149 N.H at 547, 825 A.2d 501; Troxel, 530 U.S. at 68. "The statist notion that
governmental power should supersede parental authority in all cases because some parents
abuse and neglect children is repugnant to American tradition." Parham, 442 U.S. at 603. It is
because of this strong presumption in favor of fit natural or adoptive parents that | will uphold RSA
458:17, VI only if the statute withstands the heavy burden of strict scrutiny.

When it wrote paragraph VI, the legislature stated that "[the paramount and controlling
consideration in deciding child custody is the overall welfare of the child." With this phrase, the
legislature made clear that it was enforcing the State's compelling interest in protecting children.
Thus, the clause in paragraph VI allowing the superior court to grant custody to grandparents and
stepparents justifies intrusion into an otherwise fit parent's custodial rights only when doing so is
neither unduly restrictive nor unreasonable, and when it is necessary to exercise the State's
parens patriae power to protect the child. | first address the unreasonable or unduly restrictive
inquiry, and then turn to whether the authority granted is necessary.
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As to the nature of the restriction, | begin by noting that the statute here is much more limited in
scope than that in Troxel. Paragraph VI allows a court to grant intervention by, and award custody
to, only two classes of people a child's stepparents and grandparents. RSA 458:17, VI. This
limitation falls within our holding in Nelson where we refused to grant standing to an "unrelated
third person.” Nelson, 149 N.H. at 549, 825 A.2d 501. Additionally, stepparents and grandparents
may only petition for custody by intervening in an already existing custody dispute incident to
divorce or nullity, or as we have just held, in a custody dispute between unwed parents. See RSA
458:17, VI.

By contrast, the statute at issue in Troxel allowed any person to petition the court for visitation
rights at any time. Troxel, 530 U.S. at 67. Justice O'Connor, writing for a four-justice plurality,
described the statute as "breathtakingly broad." She continued, "That language effectively permits
any third party seeking visitation to subject any decision by a parent concerning visitation of the
parent's children to state-court review." Id. In this holding the plurality was joined by Justice
Souter. However, because he agreed that the statute was unconstitutional on its face as it swept
too broadly, Justice Souter would not have "consider[ed] the precise scope of the parent's right or
its necessary protections," as did the plurality. 1d. at 76-77.

Our holding in Nelson reflects this concern over the breadth of rules governing [891 A.2d
578] awards of custody a broad rule allowing intervention by any third party in a custody dispute
between natural or adoptive parents, even where strong psychological ties exist, does not leave
sufficient protection of the parents' rights. Nelson, 149 N.H. at 548-49, 825 A.2d 501. There must
be something more, such as a significant failure of a parent to accept parental responsibilities,
thus leaving the child to be raised by the stepparent or grandparent in place of the parent as in
Diana P. and Quilloin, or the marriage of the stepparent to one of the child's parents as in Stanley
D., Bodwell and Quilloin, to allow such intervention to occur. Paragraph VI does not even go so far
as to allow termination of parental rights and thus permit adoption by a third party as in Diana P.
and Quilloin, but only allows intervention in custody matters as in Stanley D. and Bodwell.





Accordingly, the degree to which an opposing parent may have failed in his or her parental
responsibilities need not necessarily rise to the extreme level of unfitness for a determination that
custodial rights should be granted jointly to the parent and a grandparent. In Stanley D.,
the trial court did not terminate the natural mother's parental rights. Rather, the court awarded joint
legal custody to both parties and physical custody to the stepfather. While recognizing
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the importance of day-to-day custody in the spectrum of parental rights, we [did] not find that the
denial of an award of physical custody is equivalent to the termination of parental rights, thereby
requiring proof of the natural [or adoptive] parent's unfitness or other extraordinary circumstances.
Stanley D., 124 N.H. at 142-43, 467 A.2d 249. Compare id. with Santosky v. Kramer, 455 U.S.
745, 752-70 (1982) (holding that due process requires that termination of parental rights
proceedings be fundamentally fair and proved by at least clear and convincing evidence). While |
now believe that some exceptional circumstances beyond a strong psychological relationship must
be shown to justify a grant of custody to a grandparent, | continue to believe that, where parental
rights have not been terminated, proof of unfitness is not required under Part |, Article 2 of the
State Constitution. Paragraph VI, along with paragraphs Ill and 1V, make clear the presumption
that parents should retain joint legal custody as well as some physical custody rights even where
custody is shared with a grandparent. Compare Stanley D., 124 N.H. at 142-43, 467 A.2d 249.
with Bill F., 145 N.H. at 272-76, 761 A.2d 470, and Samantha L., 145 N.H. at 409, 412-13, 761
A.2d 1093.

Not only was the statute in Troxel exceedingly broad, but once a party had petitioned for
visitation, "a parent's decision that visitation would not be in the child's best interest [was]
accorded no deference." Troxel, 530 U.S. at 67. Paragraph Il of RSA 458:17 states that "in the
making of any order relative to such custody there shall be a presumption, affecting the burden of
proof, that joint legal custody is in the best interest of minor children.” The grandparent's visitation
statute, RSA 458:17-d, also makes clear that parents’ wishes and rights should be given
deference by the court. That section states that courts must consider "[w]hether such visitation
would interfere with any parent-child relationship or with a parent's authority over the child,” as well
as the "nature of the relationship between the grandparent and the parent of the minor child,
including friction between [them], and the effect such friction would have on the child." RSA
458:17-d, li(b), 11(d) (repealed Oct. 1, 2005).

[891 A.2d 579] Furthermore, when the legislature recently recodified RSA 458:17, VI as RSA
461-A:6, V, it added various factors that courts must consider in determining the best interest of
the child. The final factor includes "[a]ny other additional factors the court deems relevant." RSA
461-A:6, I(l). Consistent with the decisions in Nelson and Troxel, I now hold that, in determining
the best interest of the child, in cases arising under paragraph VI, it is not only relevant, but also
necessary that a court give special consideration to the wishes of the child's parents. | believe that
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such an interpretation is consistent with the entire statutory scheme. See Manchester Transit
Auth., 146 N.H. at 458, 773 A.2d 640.

The legislature has also made provision for the appointment of a guardian ad litem "to enable





the court to make an informed decision." RSA 458:17-a, Il. A guardian ad litem serves as an
advocate of the child, but may be appointed on the court's own motion or that of any party. The
appointment of a guardian ad litem is yet another safeguard for parents' rights and protection
against arbitrary judicial determinations.

Finally, because of the deference granted to fit natural or adoptive parents under Part I,
Article 2 of the State Constitution, as well as the Federal Constitution as interpreted in Troxel, |
hold that the intervening party, as well as any parties supporting the intervenor, must prove by
clear and convincing evidence that the stepparent or grandparent should obtain custody of a child.
In Troxel, the Washington trial court "presumed the grandparents' request should be granted
unless the children would be 'impact[ed] adversely.' " Troxel, 530 U.S. at 69 (alteration in original).
By doing so, that judge placed the burden on the parent to disprove that visitation would be in the
best interest of the children. Id.

| believe that RSA 458:17, VI, as interpreted here, coupled with the plain language of the
statute allowing an award of custody to stepparents or grandparents, satisfies the requirements of
the State Constitution that it be neither unduly restrictive nor unreasonable. See Seabrook Police,
138 N.H. at 179, 635 A.2d 1371. | additionally hold that, so construed, the statute is sufficiently
narrowly-tailored, thus passing this prong of strict scrutiny under the Federal Constitution. See id.;
Troxel, 530 U.S. at 67-69; Glucksberg, 521 U.S. at 721.

We now determine if the provision allowing a grant of custody to stepparents or grandparents
IS necessary to achieve the State's compelling interest in protecting the welfare of children within
its jurisdiction. The legislature has given no guidance, beyond stating that it must be in the child's
best interest, as to when it is necessary that a court grant custody to a stepparent or grandparent.
Thus, it falls to us to determine whether the statute is susceptible to a construction that is
constitutional. White, 124 N.H. at 77-78, 470 A.2d 849.

A controlling factor allowing petitions by third parties in Diana P., Bodwell and Stanley D. was
the nature of the relationship between them and the child. Those cases make clear that the best
interest of the child should take into account the child's relationships with others, not merely the
biological or legal connection the child has, or does not have, with the third party. We have
recognized the importance of this distinction in other cases as well. "We believe that familial
relationships, aside from biological
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bonds, stem 'from the emotional attachments that derive from the intimacy of daily association,’'
[891 A.2d 580] and from the manner in which such relationships promote family life." In re Shelby
R., 148 N.H. 237, 239, 804 A.2d 435 (2002) (quoting Lehr v. Robertson, 463 U.S. 248, 261
(1983)).

The United States Supreme Court has additionally recognized the importance that
psychological connections can have, even over biological ones. "[T]he existence or nonexistence
of a substantial relationship between parent and child is a relevant criterion in evaluating both the
rights of the parent and the best interests of the child." Lehr, 463 U.S. at 266-67; see also Quilloin,
434 U.S. at 256. Additionally, ' "[p]arental rights do not spring full-blown from the biological
connection between parent and child. They require relationships more enduring.' " Lehr, 463 U.S.





at 260 (quoting Caban, 441 U.S. at 397 (Stewart, J., dissenting)).

Accordingly, to grant custody to a stepparent or a grandparent as a means to protect the
child, it is necessary that there be a substantial psychological parent-child relationship between
the child and the stepparent or grandparent, such that denial of custody to that person would "be
emotionally harmful to the child." Diana P., 120 N.H. at 797, 424 A.2D 178. While the amicus
urges that we adopt the rigid four-part test from H.S.H.-K., 533 N.W.2d at 421, | decline the
invitation. Inflexible rules are inconsistent with the application of a best interest analysis and "the
legislative efforts at striking a balance in this delicate and difficult area of human relationships."
Diana P., 120 N.H. at 797, 424 A.2D 178; see also RSA 461-A:6, I(I). However, | acknowledge that
the factors mentioned in that test are very similar to those we have previously considered and may
be instructive as courts determine whether granting custody to a stepparent or grandparent is
necessary for the State to protect a child from harm. See also American Law Institute, Principles of
the Law of Family Dissolution: Analysis and Recommendations § 2.01 to .04, 2.18 (2002). This
said, | do recognize the right of the legislature to establish its own guidelines in this area, should it
choose to do so.

| also note that, contrary to the arguments of the amicus, daily care and nurturing of children
that fosters development of an emotional parent-child bond is not deserving of full constitutional
protection. That is, the relationship does not give rise to an enforceable constitutional right in the
stepparent or grandparent. Rather the substantial nature of the relationship may make it
necessary for the State, in the exercise of its parens patriae responsibilities, to allow intervention
and possibly a grant of custody to a stepparent or grandparent in a custody dispute between
natural or adoptive parents.
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Thus, | hold that an award of custody to a stepparent or a grandparent over the objection of a fit
natural or adoptive parent is not unreasonable or unduly restrictive of parental rights only if the
petitioning party can show by clear and convincing evidence that: (1) the custody award would
specifically be in the child's best interest because of a significant psychological parent-child
relationship; (2) the custody award only be allowed where the family is already in the process of
dissolution; and (3) there is some additional overriding factor justifying intrusion into the parent's
rights, such as a significant failure by the opposing parent to accept parental responsibilities.
Additionally, | hold that the custody award must be necessary for the State to enforce its
compelling interest in protecting the child from the emotional harm that would result [891 A.2d
581] if the child were forced to leave the significant psychological parent-child relationship
between the child and the stepparent or grandparent.

| note that this holding goes further in protecting the rights of parents than have other courts
addressing this issue, both before and after Troxel. The Maine Supreme Judicial Court and Ohio
Supreme Court, for example, both upheld their States' grandparent visitation statutes under strict
scrutiny and in light of Troxel. Rideout v. Riendeau, 761 A.2d 291 (Me. 2000); Harrold v. Collier,
107 Ohio St.2d 44, 836 N.E.2d 1165 (Ohio 2005). The Maine court held that the State has a
compelling governmental interest "in providing a forum within which grandparents who have acted





as parents to their grandchild may seek continued contact with that child,” Rideout, 761 A.2d at
294, but did not require that grandparents prove that failure to grant visitation would be necessary
to prevent harm to the child, id. at 304, 313 (Wathen, C.J., concurring). The Ohio Supreme Court
similarly held that the State always has a compelling interest in protecting a child's best interest.
Harrold, 836 N.E.2d at 1172. Additionally, the Ohio court only discussed procedural protections for
the parents, id. at 1171-73, and did not require proof of the kinds of substantive issues that a
stepparent or grandparent must demonstrate in order to succeed under RSA 458:17, VI.

My holding also provides more protections for parents than did the New Jersey Supreme
Courtin V.C. v. M.J.B., 163 N.J. 200, 748 A.2d 539, cert. denied, 531 U.S. 926 (2000). There, an
unmarried woman had been raising two children as their mother. At the time, she was also living
with the children and their biological parent while the two were in a romantic relationship. The New
Jersey court held that the woman's claim to be a psychological parent to the children raised
sufficient "exceptional circumstances" to allow the woman to petition for custody and visitation of
the children. Id. at 550. The New Jersey Supreme Court did not require any showing of harm to
the children, nor did it require proof of abandonment by or marriage to the biological parent.
Furthermore, that court stated that a psychological
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parent "stands in parity with the legal parent” and that "[cJustody and visitation issues between
them are to be determined on a best interests standard.” Id. at 554. As | have noted, nothing here
gives psychological parents the kinds of rights extended by the New Jersey Supreme Court.

Although it did not apply strict scrutiny, my holding today is much like that of the
Massachusetts Supreme Judicial Court. In Youmans v. Ramos, 429 Mass. 774, 711 N.E.2d 165
(1999), that court held that a girl's aunt, who had raised her as her daughter after the mother's
death, was entitled to visitation after the girl's father returned and claimed custody over her. The
court stated:

His long acquiescence in his daughter's living with her aunt led to the development of the child's
close bond with her aunt. It is not the aunt's interests that the visitation order protects, but [the
girl's] interests. The child is the one who is at risk of emotional damage because of her father's
belated claim of custody. The aunt has fulfilled a role that the father chose not to assume.

Id. at 174. | see no reason why the New Hampshire or Federal Constitutions would prohibit a
similar result.

The dissent, like the trial court here and that in Harrold, see Harrold, 836 N.E.2d at 1172-73,
treats the presumption of fitness described in Troxel as if it were irrefutable. Doing so goes against
the procedures set forth by both this court and [891 A.2d 582] the United States Supreme Court
for analyzing fundamental rights. A determination that an individual has a fundamental right does
not foreclose the State from ever limiting it. Rather, such a determination then requires that there
be an analysis into whether there exists any narrowly tailored set of circumstances under which
intrusion into the individual's right is necessary to further a compelling state interest. See, e.g.,
Grutter v. Bollinger, 539 U.S. 306 (2003) (holding that racial diversity is compelling state interest
sufficient to justify limited discrimination in college admissions).

| am cognizant of the fact that there may be some situations under which it would not be





constitutional to grant custody to a stepparent or grandparent. However, | can foresee situations in
which doing so would not be unconstitutional, even if the opposing parent has not so neglected or
abandoned the child as to have his or her rights terminated i.e., to be declared unfit. Accordingly,
because there are some cases in which its application would be constitutional, | refuse to
invalidate RSA 458:17, VI on its face. See United States v. Salerno, 481 U.S. 739, 745 (1987) (for
statute to be held unconstitutional on its face, "challenger must establish that no set of
circumstances exists under which the Act would be valid"). While | recognize that granting custody
to a stepparent or grandparent
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over the objection of a fit natural parent will be, and ought to be, rare, | can envision situations
where it would be justified. The strict scrutiny analysis here provides the framework for
establishing the limited circumstances when such a custody award may occur.

Additionally, the dissent misconstrues the compelling interest analysis. | agree that the
State's parens patriae power will generally not give it a compelling reason to inject itself into family
affairs. Indeed, | have distinguished the holding here from those of the Maine Supreme Judicial
Court in Rideout and the Ohio Supreme Court in Harrold. On the rare occasions where the State's
failure to involve itself would lead to a child being harmed, it may be necessary that the State
become involved in an existing custody dispute between two otherwise fit natural or adoptive
parents.

| agree with the dissent that "there will normally be no reason for the State to inject itself into
the private realm of the family to further question the ability of [a] parent to make the best
decisions concerning the rearing of that parent's children.” Troxel, 530 U.S. at 68-69 (plurality
opinion) (emphasis added). In Preston v. Mercieri, 133 N.H. 36, 573 A.2d 128 (1990), we noted
that the State may "intervene in the family milieu if a child's welfare is at stake.... Because the
common law presumption against intervention was premised upon the tradition of nuclear family
autonomy, State intervention turned, historically, on whether or not the parents were unfit, see [
Quilloin, 434 U.S. at 248], or the family was 'intact.' " Preston, 133 N.H. at 40-41, 573 A.2d 128
(emphasis added).

My holding here recognizes that a child may be harmed, not only by being placed or
remaining with an unfit parent, but also by being removed from a stepparent or grandparent with
whom, because of the dissolution of the nuclear family, the child has acquired a significant parent-
child relationship. | recognize that "[t]he best interests of the child is . . . not an absolute and
exclusive constitutional criterion for the government's exercise of the custodial responsibilities that
it undertakes." Reno v. Flores, 507 U.S. 292, 304 (1993) (quotation omitted). Indeed, | agree that
an [891 A.2d 583] award of custody to a stepparent or grandparent over the objection of a fit
natural or adoptive parent would not be constitutional if it were simply based on a finding that the
stepparent or grandparent "would best provide for the child's welfare.” Id.

The dissent fails to acknowledge that the Troxel plurality expressly decided that it would not
consider the primary constitutional question passed on by the Washington Supreme Court
whether the Due Process Clause requires all nonparental visitation statutes to include a showing
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of harm or potential harm to the child as a condition precedent to granting visitation. We do not,
and need not, define today the precise scope of the parental due process right in the visitation
context.

Troxel, 530 U.S. at 73 (plurality opinion). Having done so myself, | hold that there are
circumstances in which not only visitation, but also custody, may be awarded to a stepparent or a
grandparent. Nor does the dissent explain how Quilloin a case that the Troxel plurality and Justice
Souter's concurring opinions expressly relied upon, Troxel, 530 U.S. at 66, 77 would not allow an
award of custody under paragraph VI. Indeed, the implication of the dissent's position is that,
unless custody or visitation has been granted to another fit parent, it can never be granted to
anyone as long as a fit parent objects.

Finally, I address the dissent's contention that the holding here adds language that the
legislature did not see fit to incorporate in RSA 458:17, V1. Paragraph VI contains no standards by
which a trial court should determine whether custody ought to be granted to a stepparent or
grandparent. It is within our purview to establish the constitutional grounds within which a statute
may be applied. See Appeal of Public Serv. Co., 122 N.H. at 922, 451 A.2d 1321; White, 124 N.H.
at 77-78, 470 A.2d 849. Articulating the proper burden of proof is not unprecedented in our case
law. For example, in Robert H., we held that in order to terminate parental rights, there must be a
showing beyond a reasonable doubt. Robert H., 118 N.H. at 716-17, 393 A.2d 1387. Requiring a
showing of clear and convincing evidence for RSA 458:17, VI is within our procedures here as it
was in Robert H.

Accordingly, | hold that RSA 458:17, VI survives the facial challenge of strict scrutiny under
both the State and Federal Constitutions, and may thus be applied in this case. See Nelson, 149
N.H. at 547, 825 A.2d 501; Seabrook Police, 138 N.H. at 179, 635 A.2d 1371; Troxel, 530 U.S. at
66-68, 77-78; Glucksberg, 521 U.S. at 721.

Vv

Having held that RSA 458:17, VI is facially valid, | now turn to whether applying this statute to
the custody dispute between Mother and Father is constitutional. Although the trial court did not
apply the statute, some of its factual findings, as well as the procedural steps it took, will obviate
the need for a complete relitigation of the issues. Accordingly, | dispose of some issues here and
leave others for a determination on remand.

In order for it to be constitutional to award Grandmother custody of Daughter, | must first
examine whether there were sufficient procedural safeguards to protect Mother's and Father's
parental rights. The record
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demonstrates that the court gave sufficient deference to the wishes of Mother and Father when
making the custody determination. It allowed them both multiple opportunities to be heard, and
appointed the GAL as a neutral party to [891 A.2d 584] help make its ruling on that issue and that
of custody. Father apparently believed that the GAL failed in her responsibilities to remain neutral,
but the trial court disagreed. Because Father did not ask the trial court to reconsider this finding,
nor has he asked us on appeal to review the actions of the GAL, | see no reason why the trial
court should not consider the GAL report on remand.





Indeed, the recommendation of the GAL Daughter's State-appointed representative is
uniquely important to whether custody should be granted to Grandmother. In this case, the GAL
not only assented to Grandmother's intervention, but she also recommended that the court
implement a plan very similar to Mother's proposed custody arrangement an award of joint legal
custody to Mother, Father and Grandmother, with primary physical custody of Daughter being
awarded to Grandmother and visitation rights to Mother and Father. As noted above, nothing
about Grandmother's parent-child relationship with Daughter gives Grandmother a constitutional
right to intervene or to be awarded legal or physical custody of Daughter. Rather, the interest
protected by paragraph VI is that of the State to protect the well-being of children within its
jurisdiction. The GAL supported Grandmother's petition, and | will allow it to go forward.

| also consider the wishes of Mother, and not simply those of Father, as important to my
decision. In this case, not only did the GAL urge granting joint custody to Father and Grandmother,
but Mother did so herself. Although the trial court found that she was unfit to exercise primary
physical custody of Daughter, this does not mean that she should have no say whatsoever in the
placement of her child. In this sense, Mother's request is not unlike the participation of a parent in
the creation of a consent decree between parents and DCYF when the parent has been accused
of abuse and neglect. See Bill F., 145 N.H. at 269, 761 A.2d 470; RSA 169-C:17 (Supp.2005). |
cannot ignore Mother's request that Daughter be placed with Grandmother in her home any more
than | can ignore Father's request that she be placed in his.

Finally, while the trial court did place the burden of proving that Grandmother should be
granted custody jointly with Father upon Mother and Grandmother, it is unclear what standard the
court applied. Because of the deference granted to fit natural or adoptive parents both under Part
I, Article 2 of the State Constitution and the Federal Constitution as interpreted in Troxel, we order
the trial court to apply a clear and convincing standard on remand.
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To the extent that these procedural safeguards were applied, | affirm the proceedings below.
However, this does not end the analysis. The court acted on the presumption that Father, as
Daughter's biological father, would act in her best interest. Where it failed, however, was in the
conclusion that this was an irrefutable presumption that would necessarily lead to Daughter's
being placed in his home, and that RSA 458:17, VI should thus be held unconstitutional. Although
parents have significant rights under both the State and Federal Constitutions, see Nelson 149
N.H. at 547-49, 825 A.2d 501, and Troxel, 530 U.S. at 66-67, the application of strict scrutiny
shows that there are some limited circumstances when the State's compelling interest may
supersede those rights. As interpreted here, paragraph VI defines the very narrow situations in
which such an award would be necessary to further the State's compelling interest, and
Grandmother's relationship with Daughter may qualify as one of those.

[891 A.2d 585] For Grandmother to have been awarded custody jointly with Father, she and
Mother would have had to prevail additionally on various substantive issues: (1) whether
Grandmother and Daughter had a substantial parent-child relationship; (2) that failure to award
custody to Grandmother would be emotionally harmful to Daughter; and (3) that there was some





additional factor justifying intrusion into Father's parental rights. Accordingly, | address whether
there is sufficient evidence in the record such that, by applying RSA 458:17, VI, the trial court may
award Grandmother custody jointly with Father.

As part of the final decree, the court adopted findings of fact proposed by each of the parties.
| have previously noted that Father does not challenge whether it is in Daughter's best interest to
remain in Grandmother's custody. However, it is unclear whether the parent-child relationship
between Daughter and Grandmother rises to a level sufficient to make it necessary that the State
enforce its compelling interest in protecting Daughter's well being, thus allowing Grandmother to
intervene and obtain custody. To prevail, Grandmother must show that the parent-child
relationship is so significant that Daughter would be emotionally harmed if custody were not
granted to Grandmother. From Mother's and Grandmother's proposed findings of fact and rulings
of law, many of which were adopted by the trial court, it appears that Grandmother had a very
significant role in Daughter's life. Not only has Daughter lived in Goshen her entire life, but much
of that has been in Grandmother's home. In particular, the court adopted two of Grandmother's
findings that stated:

In the past two years, [Grandmother] has been predominately responsible for the raising of
[Daughter] feeding her, clothing her, bathing her, tucking her into bed at night, and taking care of
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her daily needs.... Throughout [Daughter's] life, [Grandmother] has played the parental role;
particularly in the last two years, [Grandmother] has been the main parental figure in [Daughter's]
life.

Additionally, the court adopted the conclusions that it is in Daughter's best interest "to maintain the
strong bond she has with her grandmother,"” and "to remain with her maternal grandmother in
Goshen, . . . the home she has known for the majority of her life."

While the court neither specifically adopted nor rejected the recommendations of the GAL,
those recommendations are also instructive given the GAL's role as Daughter's court-appointed
representative. The GAL stated:

It is the Guardian ad Litem's belief that [Daughter] will benefit from maintaining the positive and
nurturing relationship she enjoys with her grandmother and other members of her mother's family,
with her school and her community, where she has lived all of her life, and where she is known
and loved. She would surely suffer irreparable harm were she to be removed from her
grandmother's care and from her home and community. The loss of security [Daughter] would
experience would be immeasurable, were she to be required to leave behind the safety of her
home and her community to live with her father ....

These are in stark contrast to many of Father's proposed findings of fact, which the trial court
also adopted. These findings suggest that Mother was the one who cared for Daughter, with
Grandmother acting only as a "secondary babysitter." Father never proposed that it was in
Daughter's best interest that custody be granted to him, although the court did adopt his proposed
factual findings that "

[891 A.2d 586] ;[d]uring visitation, [Father] provides [Daughter] with a stable two-parent
household," and that Daughter "has a loving relationship” with Father.





The record is similarly unclear as to whether it supports a finding that there are additional
factors present in this case justifying some intrusion into Father's rights. Again, the court adopted
various of Mother's proposed findings of fact, which suggest that Father avoided paternity testing,
and only consented to the test and began participating in Daughter's life at the urging of his wife.
Mother proposed that Father, after finally determining that he was Daughter's father, "had varying
degrees of visitation with his daughter. He has participated in some visits but not participated in a
substantial amount of visitation that was available to him." The GAL, in recommending that
primary physical
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custody be given to Grandmother, stated that Father "sees [Daughter] as damaged and in need of
repair,” and that they have "a relationship which is tenuous and unhealthy at best.”

Father's proposed findings, also adopted by the court, paint a picture of a man who was
always willing to participate in Daughter's life, had he simply been given proper notification about
his relationship to her. For example, Father states that "[i]t is unclear whether a scheduled 1995
paternity test was not conducted because [Father] did not receive the notice or because the
testing location was changed at the last moment.” Other of his adopted findings state that between
August 2002 and 2004, Mother and Grandmother contacted him very infrequently and did not
notify him of any school meetings, school activities, extra-curricular activities, selection of doctors,
doctors' names or doctors' appointments. As seen in Brauch, a proper determination on this issue
is critical to resolving this case.

Because of the contradictory nature of the trial court's findings of fact, | am unable to
complete an analysis of whether awarding custody to Grandmother would have been
unconstitutional. Accordingly, to the extent that the findings of fact are inconsistent with each other
and with the terms of the final decree, | vacate it and remand for the trial court to determine: (1)
whether Grandmother's parent-child relationship with Daughter is so significant that a change in
custody would emotionally harm Daughter, see Diana P., 120 N.H. at 797, 424 A.2d 178; and (2)
whether Father significantly failed to accept his parental responsibilities, thus leaving Daughter to
be raised by Grandmother as well as Mother, see Stanley D., 124 N.H. at 142-43, 467 A.2d 249;
Brauch, 121 N.H. at 570, 432 A.2d 1; Quilloin, 434 U.S. at 249-50.

Affirmed in part; vacated in part; and remanded.

NADEAU and GALWAY, JJ., concurred in part and dissented in part; DALIANIS and
DUGGAN, JJ., dissented.

NADEAU and GALWAY, JJ., concurring in part and dissenting in part.

While we agree with Chief Justice Broderick's result and his conclusion that RSA 458:17, VI
(2004) (repealed Oct. 1, 2005), is constitutional on its face, we respectfully disagree with his newly
adopted test concerning the application of RSA 458:17, VI in custody disputes between a fit
biological or adoptive parent and a grandparent or stepparent with in loco parentis status.

The right of biological and adoptive parents to make decisions regarding the care, custody
and control of their children is a fundamental liberty interest protected by both the State and
Federal Constitutions.
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In the Matter of Nelson & Horsley, 149 N.H. 545, 547, 825 A.2d 501 (2003); Troxel v. Granville,
530 U.S. 57, 65 (2000)

[891 A.2d 587] (plurality opinion). However, the State has a competing interest in the welfare of
children within its jurisdiction and may exercise its parens patriae power to intervene if a child's
welfare is at stake. Preston v. Mercieri, 133 N.H. 36, 40, 573 A.2d 128 (1990). Accordingly,
"parental rights are not absolute, but are subordinate to the State's parens patriae power, and
must yield to the welfare of the child." Id. (emphasis added). The best interests of the child guide
all custody matters in New Hampshire. See Bodwell v. Brooks, 141 N.H. 508, 512, 686 A.2d 1179
(1996). Therefore, we must consider the constitutionality of RSA 458:17, VI in the context of these
competing interests.

In Troxel, the United States Supreme Court held that a Washington statute, granting "any
person" standing to petition the court for visitation "at any time" and giving the court authority to
grant visitation whenever it "may serve the best interest of the child," was unconstitutional and
"breathtakingly broad." Troxel, 530 U.S. at 67. While acknowledging the presumption that fit
parents act in the best interests of their children, the court stated that "[t]he problem here is not
that the Washington Superior Court intervened, but that when it did so, it gave no special weight at
all to [the biological mother's] determination of her daughters' best interests.” Id. at 69. The Court
reasoned that "if a fit parent's decision [concerning visitation] becomes subject to judicial review,
the court must accord at least some special weight to the parent's own determination." Id. at 70
(emphasis added). The court specifically declined to consider "whether the Due Process Clause
requires all nonparental visitation statutes to include a showing of harm or potential harm to the
child as a condition precedent to granting visitation." Id. at 73. Thus, Troxel does not preclude the
court from exercising its parens patriae power in a custody dispute involving a fit parent and a third
party so long as, in doing so, it grants some deference to a fit parent's fundamental liberty interest
in the care, custody and control of the child.

We agree that RSA 458:17, VI is constitutional on its face because it is narrowly tailored,
identifying only two classes of third parties who have standing to be considered in a custody
dispute; namely, grandparents and stepparents. Unlike the "breathtakingly broad" Washington
statute at issue in Troxel, RSA 458:17, VI, on its face, limits the third parties who may be
considered in a custody dispute, thereby protecting the biological or adoptive parent's
constitutional rights. We have previously recognized that a denial of an award of physical custody
is not equivalent to the termination of parental rights, and, therefore, does not require proof of the
natural parent's unfitness. See Stanley D. v. Deborah D., 124 N.H. 138, 142-43, 467 A.2d 249
(1983) (awarding joint legal custody and sole physical custody to the
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stepfather instead of the natural mother); Bodwell, 141 N.H. at 514, 686 A.2d 1179 (holding that
an in loco parentis stepfather can be a party to a custody proceeding between unwed biological
parents). Given that we believe that Troxel does not mandate a finding of parental unfitness before
a court may award visitation to a grandparent or stepparent, we conclude Chief Justice Broderick's
determination, that RSA 458:17, VI is constitutional on its face, is consistent with both our State
jurisprudence and Troxel.





Having concluded that RSA 458:17, VI is facially constitutional under Troxel, the chief justice
next considers whether RSA 458:17, VI can be constitutionally applied to the custody dispute at
issue. Because [891 A.2d 588] this dispute involves a fit biological parent (the father) and a
related third party (the grandmother) and involves important and fundamental parental rights, the
chief justice correctly applied a strict scrutiny analysis. We agree that additional procedural and
substantive safeguards should be adopted and implemented in order to protect the biological
parents' rights when RSA 458:17, VI is applied in custody disputes between such parents and one
of the two statutorily enumerated third parties with standing to intervene. However, we would
adopt a less stringent standard than that proposed by the chief justice.

His test subordinates the best interests of the child to the fundamental liberty interests of the
fit parent. We believe that this is erroneous. See Preston, 133 N.H. at 40, 573 A.2d 128. The time
has come for courts to stop treating children as the chattel of their parents. In child custody
disputes, the best interests of the child must be paramount. See id.

Accordingly, when applying RSA 458:17, VI (or, its successor, RSA 461-A:6 (Supp.2005)), to
determine a custody dispute between a fit biological or adoptive parent and a grandparent or
stepparent, we would require the grandparent or stepparent to prove by clear and convincing
evidence that: (1) based on the totality of the facts and circumstances of the case, he or she has
established an in loco parentis relationship with the child; (2) the denial of custody to the
grandparent or stepparent would cause significant emotional harm to the child; and (3) it is in the
best interests of the child to award custody to the grandparent or stepparent. We believe these
requirements provide the extra procedural and substantive protections that accord presumptive
validity to the biological or adoptive parents' interests and strike the proper balance between
protecting those fundamental liberty interests and upholding the State's parens patriae power to
protect the best interests of the child.

The chief justice would also require the intervening third party to prove the existence of an
additional factor, such as that the biological parent has significantly failed to accept his or her
parental responsibilities. Since fit parents are presumed to act in the best interests of their
children,
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see Nelson, 149 N.H. at 547, 825 A.2d 501; Troxel, 530 U.S. at 68-69, a parent who significantly
fails to accept his or her parental responsibilities is arguably unfit. Thus, imposing this additional
factor sets the bar so high, particularly when the third party is a grandparent, that it is virtually
indistinguishable from many of the extra protections required in abuse and neglect and termination
of parental rights cases. To require proof of this additional factor would unreasonably restrict the
court's ability to exercise its parens patriae power and protect the best interests of the
childparticularly in cases involving a grandparent.

This application of RSA 458:17, VI is consistent with the additional protections required
under Troxel and the present state of our jurisprudence governing custody issues. To hold
otherwise, would require that a child raised for years by a grandparent or stepparent would always
be given to a fit biological or adoptive parent without considering the best interests of the child.

We have declined to find that a denial of physical custody is equivalent to the termination of





parental rights. Stanley D., 124 N.H. at 142-43, 467 A.2d 249. We have also declined to grant
custodial rights to a third party who was not statutorily identified in RSA 458:17, VI but had
established an in loco parentis relationship with the child. Nelson, 149 N.H. at 549, 825 A.2d 501
(custody dispute between the biological [891 A.2d 589] mother and an unrelated third party with
whom she had been in a long-term relationship and who had established in loco parentis status).
In the context of a custody determination, the emotional ties that exist between a third party, who
is not a grandparent or stepparent as protected by statute but has attained in loco parentis status,
and the child are important. However, we need not address the applicability of this test to such
third parties because that issue is not before us.

While the dissent interprets Troxel to create a bright-line rule, which may be easily applied,
we believe its interpretation is overly broad and fails to protect adequately the State's parens
patriae power, and by extension the best interests of the child, which is the fundamental principle
guiding all custody matters. Bodwell, 141 N.H. at 512, 686 A.2d 1179. By contrast, our test
preserves the biological and adoptive parents' fundamental liberty interests, while not
unreasonably restricting the court's ability to exercise its parens patriae power to protect the best
interests of the child.

Therefore, consistent with the foregoing, we would reverse and remand this case for a
determination of custody consistent with the procedural and substantive protections encompassed
in our proposed test.

DALIANIS and DUGGAN, JJ., dissenting.

Because we agree with the superior court that RSA 458:17, VI (2004) (repealed Oct. 1, 2005)
IS
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unconstitutional on its face in the wake of Troxel v. Granville, 530 U.S. 57 (2000) (plurality
opinion), we respectfully dissent.

As the chief justice notes in his opinion, Troxel recognized that "the Due Process Clause of
the Fourteenth Amendment protects the fundamental right of parents to make decisions
concerning the care, custody and control of their children.” Troxel, 530 U.S. at 66. We have long
recognized a corollary right under Part |, Article 2 of the New Hampshire Constitution. See In the
Matter of Nelson & Horsley, 149 N.H. 545, 547 (2003). In Troxel, the United States Supreme Court
examined a Washington non-parental visitation statute and concluded that, as applied to the
parent in that case, it unconstitutionally infringed upon that fundamental parental right. The court
explained:

[T]he Washington statute places the best-interest determination solely in the hands of the judge.
Should the judge disagree with the parent's estimation of the child's best interests, the judge's
view necessarily prevails. Thus, in practical effect . . . a court can disregard and overturn any
decision by a fit custodial parent concerning visitation . . . based solely on the judge's
determination of the child's best interests.

Troxel, 530 U.S. at 67. The court concluded that a State will normally have no reason to interfere
with a parent's ability to make the best child-rearing decisions where that parent is deemed fit. Id.
at 68-69.





We have recognized a meaningful difference between awards of visitation and awards of
custody, and have noted that granting visitation is a far lesser intrusion into parental rights than an
award of custody. In the Matter of Kosek & Kosek, 151 N.H. 722, 725, 871 A.2d 1 (2005); see
Nelson, 149 N.H. at 548, 825 A.2d 501; Roberts v. Ward, 126 N.H. 388, 393, 493 A.2d 478 (1985).
Thus, we consider it logical to extend the rationale underlying Troxel, which considered the
constitutionality of a non-parental visitation statute, to our examination of RSA 458:17, VI, which
[891 A.2d 590] permits an award of non-parental physical custody.

While RSA 458:17, VI is not as "breathtakingly broad" as the statute examined in Troxel, see
Troxel, 530 U.S. at 67, we believe that it is, nonetheless, unconstitutionally broad under the United
States and New Hampshire Constitutions. As written, RSA 458:17, VI permits a court to award
custody to a stepparent or grandparent "if the court determines that such an award is in the best
interests of the child." RSA 458:17, VI. Much like the Washington non-parental visitation statute, it
places the "best interest" determination solely in the hands of the court, regardless of a biological
parent's fitness. We disagree with the chief justice's conclusion that RSA 458:17, 11 (2004)
(repealed Oct. 1, 2005), which presumes that joint legal custody is in the best interest of minor
children, and RSA
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458:17-d (2004) (repealed Oct. 1, 2005), which accords deference to a parent's wishes when
determining grandparent visitation rights, somehow cure this defect regarding physical custody.

We do not contest the court's assertion that the State has a competing interest in the welfare
of children within its jurisdiction as embodied by its parens patriae power. We are unconvinced,
however, that, under the "certain circumstances" identified by the chief justice, it qualifies as a
compelling state interest that acts as a de facto counterweight to a fit biological parent's
fundamental liberty interest in the care, custody or control of his or her children. We have noted
that parental rights are "not absolute, but are subordinate to the State's parens patriae power, and
must yield to the welfare of the child.” In the Matter of Berg & Berg, 152 N.H. _, , 886 A.2d 980
(2005). However, we are typically careful to permit the exercise of that power only in cases
contemplating lesser intrusions into a parent's fundamental rights. See id. at __, 886 A.2d 980
(superior court has authority to determine whether it is in the best interests of a child involved in a
custody dispute to have confidential and privileged therapy records revealed to his or her parents);
Roberts, 126 N.H. at 392, 493 A.2d 478 (superior court may utilize its parens patriae power to
permit grandparental visitation when it is in the best interests of the child and RSA 458:17, VI does
not apply). But see Bodwell v. Brooks, 141 N.H. 508, 686 A.2d 1179 (1996) (in custody proceeding
between unwed natural parents, superior court may use its parens patriae power to decide
whether best interests of the child warrants intervention of stepparent as appropriate party).

As we noted previously, we have been careful to distinguish such lesser intrusions into
fundamental parental rights from an award of custody, and we believe that the court now extends
the State's parens patriae power in a way that erases that distinction. There is a presumption that
fit parents act in the best interests of their children. Nelson, 149 N.H. at 547, 825 A.2d 501; Troxel,
530 U.S. at 68-69. We note that this presumption of fitness is not irrefutable, and that there exists
in New Hampshire a statutory framework enabling the State to intervene in the family milieu and





reassign custody when a child's welfare is at stake. See generally RSA ch. 169-C (2002 & Supp.
2005) (Child Protection Act); RSA ch. 169-D (2002 & Supp. 2005) (Children In Need of Services);
RSA ch. 170-C (2002 & Supp. 2005) (Termination of Parental Rights). By reading RSA 458:17, VI
to justify intrusion into an otherwise fit parent's custodial rights as an exercise of the State's
parens patriae power to "protect the best interest of the child,” the court wrests the presumed
ability to act in the best interests of a child from a fit parent [891 A.2d 591] and shifts it to the trial
judge. This is the very sort of interference deemed to be an unconstitutional intrusion into
fundamental parental rights by Troxel. Troxel, 530 U.S. at 67-68.
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The court concludes that RSA 458:17, VI is neither unduly restrictive nor unreasonable, and that it
is sufficiently narrowly tailored so as to pass muster under a strict scrutiny analysis. In reaching
this conclusion, the chief justice holds that, in determining the best interest of the child under RSA
458:17, VI, a court must give special consideration to the wishes of a child's parents. He further
holds that an intervening party must show, by clear and convincing evidence, that: (1) a custody
award is in the child's best interest because of a significant psychological parent-child relationship;
(2) that the family unit is in the process of dissolution; and (3) there is some additional overriding
factor justifying intrusion into the parent's rights, "such as a significant failure by the opposing
parent to accept parental responsibilities."

We find no such requirements in the language of RSA 458:17, VI or RSA 458:17 as a whole.
It is axiomatic that, when the language of a statute is plain and ambiguous, we will not consider
what the legislature might have said or add language that the legislature did not see fit to
incorporate in the statute. See, e.g., Woodview Dev. Corp. v. Town of Pelham, 152 N.H. 114, 116,
871 A.2d 58 (2005). Though the chief justice believes that the language of RSA 458:17, VI is clear
and unambiguous, we believe that he ascribes additional narrowing language to RSA 458:17 that
the legislature did not see fit to incorporate.

Moreover, a test requiring courts to give "special consideration” to the wishes of a child's
parents is inherently subjective and unworkable. Such a test will result in trial judges
micromanaging custody determinations using criteria that necessarily reflect their personal
predilections and biases. If applied on a case-by-case basis, the "special consideration” test
proposed by the chief justice will create a morass of inconsistency in the State's trial courts.

The chief justice notes that a child may be harmed if removed from a stepparent or
grandparent with whom the child has established a significant parent-child relationship "because
of the dissolution of the nuclear family."” This may undoubtedly be true in some cases. However,
this recognition does little to remedy the fact that, as written, RSA 458:17, VI places the right to
determine a child's "best interest" solely in the hands of the court, regardless of a biological
parent's fitness. For the reasons outlined above, we believe this to be an unconstitutional
infringement upon a fit biological parent's fundamental rights. We would leave it to the legislature
to prescribe a remedy for the problem introduced by the chief justice.

We conclude by reiterating the majority position in Nelson, where we stated:
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[The] application of the best interests of the child standard in a custody dispute between a natural .
. . parent and a nonparent would offend due process if the parent's conduct towards the child has
not been inconsistent with the parent's constitutionally protected status.
Nelson, 149 N.H. at 548, 825 A.2d 501. Addressing the specific facts of that case, we held that it
would violate a fit natural parent's State constitutional rights to grant custodial rights to an
unrelated third person over the express objection of that parent. Id. at 549, 825 A.2d 501. We
recognized, however, that our decision in Bodwell, 141 N.H. at 514, 686 A.2d 1179, carved out a
limited exception to this rule for stepparents. Nelson, 149 N.H. at 549, 825 A.2d 501; see also
Stanley D. v. Deborah D., 124 N.H. 138, 143, 467 A.2d 249
(1983). Consistent with our reasoning a [891 A.2d 592] above, we would overrule Bodwell and
Stanley D. in light of the United States Supreme Court's decision in Troxel.

For these reasons, we would affirm the final decree of the superior court. Accordingly, we
respectfully dissent.
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OPINION

HICKS, J.

The respondent, Christine Summers (Mother), appeals and the petitioner, Steven Summers
(Father), cross-appeals an order of the Circuit Court (Ryan, J.) dated March 2, 2018, which
modified the parties prior parenting plans. On appeal, Mother contends that the trial court
unreasonably failed to grant her equal parenting time after finding that she was sober, had
complied with the courts prior orders, and had a strong bond with the parties children. In his cross-
appeal, Father argues that the trial court lacked statutory authority to modify the parties prior
parenting plans because Mother neither pleaded nor proved a statutory ground for modification.
We affirm.

The following facts either were found by the trial court or relate the contents of documents
submitted as part of the appellate record. The parties are parents of twins born in October 2009.
According to Mother, Father filed for divorce in January 2014. The trial court entered a temporary
parenting plan in August 2014, which awarded the parties joint decision-making responsibility for
their children and granted them roughly equal parenting time.

The final hearing on the parties divorce was held in September 2015. According to Father, in
March 2016, he filed an emergency motion to suspend Mothers time with the children because of
Mothers active alcoholism, averring that Mother had been removed from her parents home by the
police while the children were there. According to Father, police observed that Mother had slurred
speech, was unsteady on her feet, and was difficult to converse with. Father asserts that, in April
2016, the trial court ordered Mother to submit
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"to an EtG Hair Alcohol Test" within ten days and that her parenting time would be supervised by
her parents, and ordered her parents to notify the childrens guardian ad litem (GAL) of any alcohol
use by Mother. See RSA 461-A:9 (2018) (concerning ex parte orders). In that order, according to





Father, the trial court observed that, although Mother denied having a drinking problem, the police
"found a nearly full bottle of Vodka, an empty bottle of wine, six empty beer cans, an empty bottle
of Vodka, an empty box of wine, a full box of wine and an empty bag of wine" in her bedroom.

On June 24, 2016, Father filed a second emergency motion to suspend Mothers parenting
time based upon her active alcoholism. In that motion, he alleged that Mother had been arrested
twice in one week for driving while intoxicated (DWI). He averred that those were not her first
arrests for DWI. The GAL assented to the motion and alleged that Mother had been arrested for
DWI in Candia on June 20 and in Bedford on June 23. The trial court entered an ex parte order
granting Father temporary sole decision-making and residential responsibility for the children. See
id.

The trial court held a hearing on August 2, and, according to Father, verbally modified its ex
parte order to allow Mother to have supervised parenting time with the children on Sunday and
Tuesday. See id . On October 31, 2016, the trial court entered its final decree in the parties
divorce and a final parenting plan.

The October 2016 parenting plan grants the parties joint decision-making responsibility, see
RSA 461-A:5 (2018), and grants Father primary residential responsibility for the children, see RSA
461-A:6, I-11l (2018) (amended 2018). Under the plan, Mother has parenting time with the children
"[e]very other weekend from Friday after school until Sunday at 7:00 pm" and "[e]very Wednesday
from after school until Thursday morning at the beginning of school." The plan provides that, as
Mother "resides with her parents," her "parenting time shall be supervised by her parents until this
Parenting Plan is modified by agreement of the parties or an Order from [the] court." The parenting
plan precludes both parents from abusing alcohol or using illegal drugs.

In the narrative order accompanying the October 2016 plan, the trial court discussed
Mothers request to make the parenting plan temporary:

It should be noted that all the hearings held after the Final Hearing [in September 2015] were due
[to Mothers] alcohol addiction. Throughout this process, [Mother] has not been honest with the
Court about her alcohol issues. She has attempted to either minimize her alcoholism or hide it
entirely from the Court. She has been arrested at least 3 times for DWI during the pendency of this
action, the police have reported bottles of alcohol in her bedroom at her parents home. While she
would like the Court to make any Parenting Plan temporary so that she can finally deal with her
problems, the Court is not inclined to do so.

The court stated that the parenting plan attached to its narrative order "is Final," but that "it is
subject to review in 6 months to determine if the parenting schedule should be modified to again
allow shared or equal parenting time." The narrative order further stated that "[a]ny change or
modification in the Parenting Plan shall be subject to [Mother] addressing her alcoholism in a
meaningful way which would include[,] at a minimum[,] participation in an Intensive Outpatient
Program [and] her continued sobriety,"” and that any modification would have to be
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"In the best interests of the children.” In its narrative order, the trial court specifically found that
because of Mothers active alcohol addiction and her actions in hiding it from the court,
"shared/equal parenting time is not in the childrens best interests."





Neither party appealed to this court the trial courts October 2016 parenting plan or the
narrative order accompanying it. Thus, for the purposes of this appeal, we assume without
deciding that, contrary to Fathers contentions, the review provision set forth in the trial courts
October 2016 narrative order was lawful.

Just days later, on November 2, Father filed a partially-assented-to third emergency motion
to suspend Mothers parenting time. See RSA 461-A:9. In that motion, he averred that Mother "has
repeatedly tested positive for alcohol consumption,” that she last saw the children on October 14
and tested positive for alcohol consumption on that date, and that she "has not entered intensive
out-patient alcohol treatment" or had "any counseling at all." Father requested that the court grant
him sole decision-making responsibility and that it suspend Mothers parenting time. According to
Father, the GAL assented to the motion.

The court temporarily ordered Fathers requested relief, and, in December, held a hearing on
his ex parte motion. See id . On February 6, 2017, the court ruled as follows:

The overwhelming evidence presented at the hearing was that at least until [Fathers] filing of his
Ex Parte Motion, [Mother] was in substantial non-compliance with the Courts Order regarding her
use of alcohol. The evidence was that ... only after [Father] filed his Ex Parte Motion and the Court
issued Temporary Orders did [Mother] start to take proactive measures to deal with her
alcoholism. The evidence also showed that once [Mother] started to take measures to deal with
her alcoholism, ... she has been clean and sober. While the Court continues to be concerned
about [Mothers] relapsing, the Court also recognizes that she has a strong bond with the children
and they with her. The Court also recognizes that [she] has taken the steps necessary to deal with
the disease of alcoholism that she had for so long denied she suffered from. The Court feels that
as long as [Mother] continues in counseling, her parenting time is supervised by her parents and
she continues in the [alcohol testing] program that sufficient safeguards are in effect to ensure the
childrens safety. Therefore, the Court finds that the Courts Final Parenting Plan shall be
implemented with the exception that [Mothers] Wednesday parenting time shall be from 5:00 pm
until 8:00 pm[,] not overnight.

Neither party argues that the trial court lacked the authority to enter its February 2017 order
modifying the October 2016 parenting plan by eliminating Mothers parenting time on Wednesday
overnights and ordering that the children be returned to Father on those nights by 8:00 p.m. Thus,
for the purposes of this appeal, we assume without deciding that the trial court had such authority.

In October 2017, Mother filed a motion to schedule a review hearing "relative to modifying
the residential responsibilit[ies] of the parties" for their children. Father objected, arguing that the
parties parenting plan, as set forth in the courts February 2017 order, could not be amended
unless Mother alleged "one ... or more of the statutory factors listed in RSA 461-A:11, |." Father
argued that "[w]ithout making a reference to any of the statutory factors ..., there is no basis for the
Court to modify the [parenting plan] in this
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case." He further contended that "[r]eviewing the [parenting plan] at this juncture][ ] is unfair to the
parties and the children" because "[t]his case needs to have final closure and not remain open
indefinitely."





The court held a review hearing in February 2018, and, thereafter, denied Mothers request
for "shared parenting time," which the court termed a "substantial change" to the October 2016
parenting plan. The court rejected Fathers assertion that it could not modify the parties existing
plan. The trial court, once again, allowed Mother to have the children overnight on Wednesday,
but eliminated the requirement that her parenting time be supervised. In effect, the trial court
reinstated the October 2016 parenting schedule. In response to Mothers motion for
reconsideration, the trial court made an additional change to the plan, but that modification is not
an issue in this appeal.

We will not overturn a trial courts modification of an order regarding parenting rights and
responsibilities unless it clearly appears that the trial court unsustainably exercised its discretion.
In the Matter of Muchmore & Jaycox, 159 N.H. 470, 472, 986 A.2d 456 (2009). This means that
we review only whether the record establishes an objective basis sufficient to sustain the
discretionary judgment made, and we will not disturb the trial courts determination if it could
reasonably have been made. In the Matter of Kurowski & Kurowski, 161 N.H. 578, 585, 20 A.3d
306 (2011). The trial courts discretion necessarily extends to matters such as assigning weight to
evidence and assessing the credibility and demeanor of witnesses. Id. Conflicts in the testimony,
guestions about the credibility of witnesses, and the weight assigned to testimony are matters for
the trial court to resolve. Id. The trial courts factual findings are binding upon this court if they are
supported by the evidence and are not legally erroneous. See id.

"Our standard of review is not whether we would rule differently than the trial court, but
whether a reasonable person could have reached the same decision as the trial court based upon
the same evidence." Cook v. Sullivan, 149 N.H. 774, 780, 829 A.2d 1059 (2003). We will not
substitute our judgment for that of the trial court. See Brent v. Paquette, 132 N.H. 415, 419, 567
A.2d 976 (1989). Nor will we reweigh the equities. In the Matter of Heinrich & Heinrich, 164 N.H.
357, 365, 55 A.3d 1025 (2012).

However, to the extent that resolving a modification issue requires that we interpret pertinent
statutes, we review the trial courts statutory interpretation de novo. See In the Matter of Kelly &
Fernandes-Prabhu, 170 N.H. 42, 47, 164 A.3d 379 (2017). We are the final arbiter of the
legislatures intent as expressed in the words of the statute considered as a whole. Id. We interpret
legislative intent from the statute as written, and we will not consider what the legislature might
have said or add words that the legislature did not include. Id. Moreover, we interpret statutes in
the context of the overall statutory scheme and not in isolation. Id.

On appeal, the parties dispute whether the trial court had the authority to modify their
parenting plan without requiring Mother to plead and prove a statutory circumstance for such
modification. See RSA 461-A:11, | (2018). We conclude that, to the extent that the trial court
modified the February 2017 parenting plan by merely reinstating the October 2016 parenting plan,
it could do so without requiring Mother to plead and prove a statutory ground for modification. The
February 2017 parenting plan was a temporary order.
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RSA 461-A:8 (2018) authorizes a trial court to issue temporary orders that provide for the

"temporary allocation of parental rights and responsibilities of any minor child as provided in RSA





461-A:6." RSA 461-A:8, |; see RSA 461-A:6, | (setting forth the factors that trial courts must
consider when examining the best interests of the child). The trial courts February 2017 order was
issued, after a hearing, in response to Fathers ex parte motion. As such, we construe it as a
temporary change to the allocation of parental rights and responsibilities set forth in the courts
October 2016 parenting plan.[l] RSA 461-A:11, |, addresses the requirements for issuing an order
modifying "a permanent order concerning parental rights and responsibilities.” Thus, those
requirements do not apply to an order modifying a temporary order.

Mother argues that, instead of reinstating the October 2016 parenting schedule, the trial
court should have granted her request for equal parenting time. She contends that the trial court
was compelled to grant her request because it found that she had "complied with its[ ] Order to
remain sober," had been "successful in her testing” for alcohol use, had "exercised her parenting
time ... without any problems,"” and had "continued in counseling.” She asserts, "Having met the
criteria established by the Court in its [October 2016] Order on Parenting, coupled with the Courts
recognition that [she] has a strong bond with the children and they with her, the Court, upon
review, should have restored [her] to shared parenting as being in the childrens best interests."”
(Quotation and citation omitted.)

Assuming without deciding, solely for the purposes of addressing Mothers arguments, that
the trial court could have modified the October 2016 parenting schedule without requiring her to
plead and prove a statutory ground for modification,[z] see RSA 461-A:11, |, we conclude that,
based upon the evidence before it, the trial court reasonably could have found that granting
Mother equal parenting time with the children was not in their best interests. See In the Matter of
Letendre & Letendre, 149 N.H. 31, 36, 815 A.2d 938 (2002) ("If the courts findings can reasonably
be made on the evidence presented, they will stand.").

To the extent that Mother argues that the trial courts failure to grant her equal parenting time
was inconsistent with its narrative order accompanying the October 2016 plan, we disagree. We
interpret a trial court order de novo . In the Matter of Salesky & Salesky, 157 N.H. 698, 702, 958
A.2d 948 (2008). The trial courts narrative order provided that the court would review the plan "in 6
months to determine if the parenting schedule should be modified to again allow shared or equal
parenting time." The order further stated that "[a]Jny change or modification in the Parenting Plan"
would be subject to Mother "addressing her alcoholism in a meaningful way" by, at a minimum,
participating in an intensive outpatient program and continuing her sobriety as reflected in testing
and would have to be in the best interests of the children. Thus, contrary to Mothers assertions,
merely meeting the stated conditions did not guarantee her equal parenting time. Moreover, it is
undisputed that Mother did not, in fact, meet all of the stated conditions because she never
completed
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an intensive outpatient program as ordered.

Mother contends that, to the extent that the trial courts decision to reinstate the October
2016 parenting schedule was based upon its concern that she might relapse, its concern is
unfounded. However, there is evidentiary support for the trial courts concern. The sole witness at
the February 2018 review hearing, who testified as an expert, opined that "theres a chance of





relapse with anybody whos an alcoholic regardless of the treatment.” He further opined: "In fact, |
would go so far as to say, statistically, most alcoholics will drink again." He defined an alcoholic as
"somebody who continues to drink despite the negative consequences associated with ...
drinking," and observed that there had been negative consequences in this case because of
Mothers drinking. The trial court reasonably could have inferred from the experts testimony that
Mother is an alcoholic and that, therefore, "theres a chance" that she will relapse.

Mother also asserts that the trial courts failure to grant her request for equal parenting time
violated her fundamental right to parent under the State Constitution. See N.H. CONST. pt. I, art.
2. Mother has failed to provide a record demonstrating that she made this constitutional argument
in the trial court, as is her burden as the appealing party. See Bean v. Red Oak Prop. Mgmt., 151
N.H. 248, 250, 855 A.2d 564 (2004); see also State v. Dellorfano, 128 N.H. 628, 632, 517 A.2d
1163 (1986) (regarding requisites for preserving a state constitutional claim for our review). We,
therefore, decline to address it.

To the extent that the trial court did not merely reinstate the October 2016 parenting plan,
but, instead modified that plan by eliminating the requirement that Mothers parenting time be
supervised, we hold that it could do so even though she neither pleaded nor proved a ground for
modification under RSA 461-A:11, |. RSA 461-A:11 (2018) provides, in pertinent part:

I. The court may issue an order modifying a permanent order concerning parental rights and
responsibilities under any of the following circumstances:

(a) The parties agree to a modification.

(b) If the court finds repeated, intentional, and unwarranted interference by a parent with the
residential responsibilities of the other parent, the court may order a change in the parental rights
and responsibilities without the necessity of showing harm to the child, if the court determines that
such change would be in accordance with the best interests of the child. (c) If the court finds by
clear and convincing evidence that the childs present environment is detrimental to the childs
physical, mental, or emotional health, and the advantage to the child of modifying the order
outweighs the harm likely to be caused by a change in environment. (d) If the parties have
substantially equal periods of residential responsibility for the child and either each asserts or the
court finds that the original allocation of parental rights and responsibilities is not working, the court
may order a change in allocation of parental rights and responsibilities based on a finding that the
change is in the best interests of the child. (e) If the court finds by clear and convincing evidence
that a minor child is of sufficient maturity to make a sound judgment, the court may give
substantial weight to the preference of the mature minor child as to the parent with whom he or
she wants to live. Under
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these circumstances, the court shall also give due consideration to other factors which may have
affected the minor childs preference, including whether the minor childs preference was based on
undesirable or improper influences. (f) The modification makes either a minimal change or no
change in the allocation of parenting time between the parents, and the court determines that such
change would be in the best interests of the child. (g) If one parents allocation of parenting time
was based in whole or in part on the travel time between the parents residences at the time of the





order and the parents are now living either closer to each other or further from each other by such
distance that the existing order is not in the childs best interest. (h) If one parents allocation or
schedule of parenting time was based in whole or in part on his or her work schedule and there
has been a substantial change in that work schedule such that the existing order is not in the
childs best interest. (i) If one parents allocation or schedule of parenting time was based in whole
or in part on the young age of the child, the court may modify the allocation or schedule or both
based on a finding that the change is in the best interests of the child, provided that the request is
at least 5 years after the prior order. Il. Except as provided in RSA 461-A:11, I(b)-(i) for parenting
schedules and RSA 461-A:12 for a request to relocate the residence of a child, the court may
issue an order modifying any section of a permanent parenting plan based on the best interest of
the child. RSA 461-A:5, Il shall apply to any request to modify decision-making responsibility.

RSA 461-A:11, 1, 1.

We conclude that, pursuant to its plain language, RSA 461-A:11, 1l provides that: (1) to
relocate the residence of a child, a party must meet the requirements of RSA 461-A:12 (Supp.
2018); and (2) to obtain a modification of a parenting schedule, a party must plead and prove one
of the statutory circumstances set forth in RSA 461-A:11, I. See Muchmore, 159 N.H. at 473, 986
A.2d 456; see also Kelly, 170 N.H. at 45, 47, 164 A.3d 379. However, to modify any other section
of a permanent parenting plan, a party need only prove that the modification is in the childs best
interest. See RSA 461-A:11, I1.13!

In the instant case, the trial court modified the October 2016 plan by eliminating the
requirement that Mothers parenting time be supervised. As Father acknowledges, that change
was not a change to the parenting schedule. See RSA 461-A:1, VI (2018) (defining a "parenting
schedule" as "the schedule of when the child is in the care of each parent”). Accordingly, we hold
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that, contrary to Fathers assertions, the trial court could modify the plan in this way without
requiring Mother to plead and prove a statutory circumstance enumerated in RSA 461-A:11, 1.

Affirmed .

LYNN, C.J., and BASSETT, HANTZ MARCONI, and DONOVAN, JJ., concurred.

Notes:

[1] As previously noted, no party challenges the trial courts authority to issue the February 2017
order. Accordingly, we assume without deciding that RSA 461-A:8, |, authorized the trial court to
issue a temporary order after the court had issued its permanent order.

[2] But see discussion, infra, at 908-09.

[3] In Kelly, which, unlike Muchmore, was decided after RSA 461-A:11, Il was enacted, we stated
that "RSA 461-A:11, |, grants a court authority to modify a permanent order concerning parental
rights and responsibilities if it finds one of the specified predicate circumstances." Kelly, 170 N.H.
at 47,164 A.3d 379; see Laws 2011, 162:2 (inserting new text as paragraph Il and re-designating
prior paragraph Il as paragraph Ill). To the extent that our language in Kelly could be interpreted to
refer to modifications that do not concern a parenting schedule, the language is dicta. The
modification that we discussed in that portion of Kelly was a change to the parenting schedule.





Kelly, 170 N.H. at 44-45, 47, 164 A.3d 379 (concerning change from one parent having primary
residential responsibility for the parties son to a "nearly equal schedule of parenting time"
(quotation omitted)).
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BASSETT, J.

Following a jury trial in Superior Court (Bornstein, J.), the defendant, Jeremy D. Mack, was
convicted on one count of possession of a controlled drug: psilocyn and/or psilocybin, see RSA
318-B:2, 1 (2017); RSA 318-B:1-a, | (2017); N.H. Admin. R., He-C 501.03(a) (incorporating by
reference the federal schedules of controlled substances, 21 C.F.R. 8§ 1308.11-15 (2019), into
the New Hampshire Controlled Drug Act), which he possessed in the form of mushrooms. On
appeal, the defendant argues that, because Part I, Article 5 of the New Hampshire Constitution
protects his right to possess and use mushrooms as part of his religious worship, so long as he
does not "disturb the public peace,"” the trial court erred by denying his pre-trial motion to dismiss.
This appeal requires us to interpret Part I, Article 5, which provides:

Every individual has a natural and unalienable right to worship God according to the dictates of his
own conscience, and reason; and no subject shall be hurt, molested, or restrained, in his person,
liberty, or estate, for worshipping God in the manner and season most agreeable to the dictates of
his own conscience; or for his religious profession, sentiments, or persuasion; provided he doth
not disturb the public peace or disturb others in their religious worship.

N.H. CONST. pt. |, art. 5. Specifically, the outcome of this appeal turns on our interpretation of the
phrase "disturb the public peace." Because we now articulate the test required by Part I, Article 5,
we vacate the trial court's order and remand.

The pertinent facts are as follows. In 2017, the defendant, after practicing "[s]hamanic, earth-
based religion” for years, joined the Oratory of Mystical Sacraments branch of the Oklevueha
Native American Church. After joining the church, the defendant was issued a membership card
specifying that he "met the standard of being a sincere member of the Native American Church,"
which qualified him to grow and use mushrooms as a religious sacrament in accordance with the
church's rules. The defendant testified that the church has strict rules surrounding the taking of the
sacraments, which must be done in seclusion. The defendant further testified that the rules
prohibit taking mushrooms in public or around children, and also prohibit the operation of vehicles
and the use of firearms while doing so. After joining the church, the defendant completed
additional training and became a minister within the church.

In November 2017, two New Hampshire State Police troopers went to the defendant's home





to serve him with an order of protection arising out of an unrelated civil matter pending in another
state. The order required the troopers to take custody of any firearms owned by the defendant.
Although the defendant was not at home, his mother, who lived with him, allowed the troopers into
the residence. Speaking with the troopers on the telephone, the defendant gave the troopers
permission to take custody of his firearms, which were located in a safe in the basement of his
home. When the troopers opened the safe, they observed mushrooms on the top shelf, and seized
them.

Approximately one week later, the defendant voluntarily met with one of the troopers at the
Colebrook Police Department. During the meeting, the defendant explained to the trooper that he
possessed and used the mushrooms as part of his religious worship, and that he did so in
accordance with the rules of the Oklevueha Native American Church. He further explained his
belief that it was legal for him to do so as part of his religious worship, based on his understanding
of certain out-of-state court rulings and other legal information provided by the church.

In April 2018, the defendant was indicted on one count of possession of a controlled drug.
See RSA 318-B:2, I. In July 2018, the defendant moved to dismiss the indictment on the grounds
that it violated his right to freely exercise his religion under the First Amendment to the United
States

Constitution, and Part I, Article 5 of the New Hampshire Constitution. See U.S. CONST.
amend. 1; N.H. CONST. pt. |, art. 5. The State objected. Following a hearing in September 2018,
the trial court denied the defendant's motion to dismiss.

In its order, the trial court considered the defendant's claims under both the Federal and
State Constitutions. The trial court observed that, prior to the decision of the United States
Supreme Court in Employment Division, Department of Human Resources of Oregon v. Smith,
494 U.S. 872 (1990), superseded by statute, Religious Freedom Restoration Act of 1993, Pub. L.
No. 103-141, 107 Stat. 1488, any law that substantially burdened religious conduct was deemed to
violate the Free Exercise Clause of the First Amendment unless the law was shown to serve a
compelling government interest. In Smith, the Supreme Court dispensed with the "compelling
government interest” test, and held that "the right of free exercise does not relieve an individual of
the obligation to comply with a valid and neutral law of general applicability on the ground that the
law proscribes (or prescribes) conduct that his religion prescribes (or proscribes)." Employment
Div., Ore. Dept. of Human Res. v. Smith, 494 U.S. at 879, 885-90 (quotation omitted). Accordingly,
the trial court determined that, under the Federal Constitution, "the State is not required to show a
compelling government interest" because "the state law making it illegal to possess a controlled
drug in the State of New Hampshire is a facially neutral law that applies to every person in the
State regardless of the person's religious beliefs or lack thereof."

With regard to the State Constitution, the trial court observed that we had employed the
reasoning from Smith in a free exercise case involving Part |, Article 5: State v. Perfetto, 160 N.H.
675, 679 (2010). Finding that, in Perfetto, we had adopted Smith, the trial court applied the same
reasoning as it had under the Federal Constitution, and denied the defendant's motion to dismiss,
concluding that "the defendant's possession of psilocyn and/or psilocybin is prohibited under New
Hampshire law, and because that prohibition is constitutional, the State may, consistent with the





[federal] Free Exercise Clause and Part I, Article 5 of the New Hampshire Constitution, prosecute
the defendant for said possession." The trial court denied the defendant's motion to reconsider,
and the defendant was later convicted by a jury. This appeal followed.

On appeal, the defendant does not advance any appellate arguments under the Federal
Constitution; rather, he argues that the trial court erred by denying his motion to dismiss under
Part I, Article 5 of the New Hampshire Constitution. The defendant contends that the plain
language and original meaning of Part I, Article 5 bar the State "from prosecuting an individual for
worshipping God in the manner and season most agreeable to the dictates of his own conscience,
except for conduct that disturbs the public peace or disturbs others in their religious worship."
(Quotations and brackets omitted.) The defendant contends that his possession and use of
mushrooms did not "disturb the public peace" within the original meaning of Part |, Article 5. He
argues that the State Constitution provides greater protection to religious conduct than the Federal
Constitution, and that we did not and should not adopt Smith because it is contrary to the plain
language and original meaning of Part |, Article 5. The State does not dispute that the defendant's
possession and sacramental use of mushrooms constitutes religious conduct motivated by a
sincerely held religious belief.

We first consider the State's threshold contention that the defendant failed to preserve his
arguments regarding the original meaning of Part |, Article 5 and the applicability of Smith. See
Halifax-American Energy Co. v. Provider Power, LLC, 170 N.H. 569, 574 (2018) (observing that
we generally "decline to review any argument that the defendants did not raise before the trial
court" (quotation omitted)). From the outset, the defendant has maintained that his conduct is
protected by Part I, Article 5, provided that he does not disturb the public peace or disturb others in
their religious worship. Additionally, with regard to Smith, the trial court relied heavily on that
decision in its order, and the parties had advanced arguments regarding Smith in their pleadings
and during the hearing on the defendant's motion to dismiss. Accordingly, we find that the
defendant's arguments are preserved for our review.

We now turn to the merits of the defendant's arguments. As we noted at the outset, the
defendant's arguments require us to interpret Part I, Article 5, and, in particular, the "disturb the
public peace" clause. If, as the State contends, we adopted Smith in Perfetto, then the application
of Smith would be dispositive. Accordingly, we examine Perfetto.

In Perfetto, the defendant entered into a plea agreement whereby he pled guilty to numerous
counts of possession of child pornography. Perfetto, 160 N.H. at 676. As part of his plea
agreement, the defendant was prohibited from having contact with minors under the age of
seventeen. Id. at 676-77. Following his release from state prison, the defendant moved to amend
that condition - which was a part of his remaining suspended sentences - so that he could attend
meetings at a particular congregation of Jehovah's Witnesses. Id. The trial court denied his
motion. Id. at 677.

On appeal, the defendant argued that "by not amending the conditions of his suspended
sentences to allow him to attend the congregation of his choice, he [was] deprived of the right to
the free exercise of his religion." Id. In affirming the trial court, we observed that "[t]o remain at
liberty under a suspended sentence is not a matter of right but a matter of grace," and that the





defendant, like "probationers, . . . parolees and prisoners," was "properly . . . subject to limitations
from which ordinary persons are free," as long as the "limitations in the aggregate . . . serve the
ends of probation.” Id. at 678 (quotations and brackets omitted). Further, we noted that "a court
will not strike down conditions of release, even if they implicate fundamental rights, if such
conditions are reasonably related to the ends of rehabilitation and protection of the public from
recidivism." Id. at 678 (quotation omitted).

Additionally, in declining the defendant's invitation to require the State to show a compelling
government interest in order to justify imposing restrictions on a probationer's fundamental rights,
we noted that "the condition in this case does not directly infringe on the defendant's free exercise
of his religion: it is instead facially neutral and applies to the defendant's conduct regardless of
whether he is in a church or elsewhere." Id. at 678-79. We then concluded that "[u]nder these
circumstances, we see no reason to require the State to show a compelling government interest."
Id. at 679. We cited Smith for the proposition that "facially neutral, generally applicable laws that
incidentally touch upon an individual's free exercise of religion do not require the government to
show a compelling interest." Id.

We did not adopt the reasoning of Smith in Perfetto - the case did not require that we either
adopt or reject the Smith analysis. The dispositive principle in Perfetto was that the defendant, like
"probationers, . . . parolees and prisoners," was "properly . . . subject to limitations from which
ordinary persons are free." Id. at 678 (quotations and brackets omitted). Because "the suspension
condition [was] reasonably related to the rehabilitation or supervision of the defendant," the
condition did not improperly deprive him of the right to freely exercise his religion. Id. at 680.
Having so found, we had no occasion to decide whether the reasoning from Smith would be
consonant with Part I, Article 5 of the State Constitution.[l]

Moreover, Perfetto is distinguishable on its facts. Here, the defendant is not subject to a
suspended sentence, nor is he a probationer, parolee, or prisoner. Accordingly, the defendant, as
an "ordinary person[]," is not subject to restrictions on his religious freedom unless those
restrictions pass muster under Part |, Article 5. See id. at 678. In Perfetto, we observed that the
defendant "may still practice his religion in ways that do not violate the condition of his sentences,"
such as through "the use of books and video and audio recordings,” or by "arrang[ing] bible study
with elders from his congregation,” or even by "attend[ing] meetings at a congregation where
minors are not present.” Id. at 679-80. Here, however, the defendant does not have an alternative
means of engaging in this religious ritual - he is categorically prohibited from possessing or using
psilocyn and/or psilocybin mushrooms. See RSA 318-B:2, I.

Having concluded that, in Perfetto, we did not adopt Smith, and that Perfetto itself does not
control the outcome here, we must now consider the broader and fundamental question presented
by this appeal: whether the defendant's possession and use of psilocyn and/or psilocybin
mushrooms is protected by Part I, Article 5 of the State Constitution. The defendant argues that,
because he was "worshipping God in the manner and season most agreeable to the dictates of his
own conscience," and because his conduct did not "disturb the public peace,” Part I, Article 5 bars
the State from prosecuting him. (Quotations omitted.) The State counters that Part I, Article 5 does
not protect the defendant's conduct because "disturb the public peace," as used in Part I, Article 5,





means "violate a generally applicable law." (Quotation omitted.)

"As the final arbiter of state constitutional disputes, we review the trial court's construction of
constitutional provisions de novo." HSBC Bank USA v. MacMillan, 160 N.H. 375, 376 (2010).
"When our inquiry requires us to interpret a provision of the constitution, we must look to its
purpose and intent. The first resort is the natural significance of the words used by the framers.
The simplest and most obvious interpretation of a constitution, if in itself sensible, is most likely to
be that meant by the people in its adoption.”" Duncan v. State, 166 N.H. 630, 640 (2014)
(quotations and citations omitted). Additionally, "we view the language used in light of the
circumstances surrounding its formulation." City of Concord v. State of N.H., 164 N.H. 130, 134
(2012). "Reviewing the history of the constitution and its amendments is often instructive, and in
so doing, it is the court's duty to place itself as nearly as possible in the situation of the parties at
the time the instrument was made, that it may gather their intention from the language used,
viewed in light of the surrounding circumstances.” State v. Addison (Capital Murder), 165 N.H.
381, 565-66 (2013) (quotation omitted). "The language used by the people in the great paramount
law which controls the legislature as well as the people, is to be always understood and explained
in that sense in which it was used at the time when the constitution and the laws were adopted.” Id
. at 566 (quotation, brackets, and ellipsis omitted).

Additionally, when interpreting the New Hampshire Constitution, we often look to
interpretations of comparable state and federal constitutional provisions in order to inform and
guide our analysis. State v. Briand, 130 N.H. 650, 653 (1988). Interpretations by other courts are
most persuasive when the language of the constitutional provision at issue is similar to the
wording in our constitution. See, e.g., Opinion of the Justices (Quorum under Part I, Article 20),
173 N.H., (decided November 17, 2020) (slip op. at 5) (finding the history of the Federal Quorum
Clause instructive "[b]ecause of the similarity in language" between the Federal Quorum Clause
and the quorum clause of the New Hampshire Constitution). When "the constitutional provision[] at
issue contain[s] language dissimilar to ours," interpretations by other courts are of more "limited
value." Claremont School Dist. v. Governor, 138 N.H. 183, 186 (1993). "Given that New
Hampshire shares its early history with

Massachusetts, that we modeled much of our constitution on one adopted by Massachusetts
four years earlier, and that the Massachusetts Constitution contains a nearly identical provision
regarding” the free exercise of religion, "we give weight to the interpretation given that provision by
the [Massachusetts] Supreme Judicial Court." Id. It is important to note, however, that "when this
court cites federal or other State court opinions in construing provisions of the New Hampshire
Constitution or statutes, we rely on those precedents merely for guidance and do not consider our
results bound by those decisions.” State v. Ball, 124 N.H. 226, 233 (1983).

Part I, Article 5 was part of the New Hampshire Constitution of 1784, and remains
unchanged to this day. See 20 Early State Papers of New Hampshire 10 (A. Batchellor ed. 1891).
We have long recognized that in Part I, Article 5, "there is a broad, a general, a universal
statement and declaration of the 'natural and unalienable right' of ‘every individual,' of every
human being, in the state, to make such religious profession, to entertain such religious
sentiments, or to belong to such religious persuasion as he chooses, and to worship God privately





and publicly in the manner and season most agreeable to the dictates of his own conscience and
reason." Hale v. Everett, 53 N.H. 9, 61 (1868). "And," we observed, "if he do it in a way not to
disturb others, that right is without exception and without qualification.” Id. (emphasis added). As
we explained: "The framers of the constitution were very careful to state and declare the
distinction between mere civil or political rights, although they were 'natural, essential, and
inherent' rights belonging to 'all men' (Art. Il), and the 'rights of conscience,' which had the
additional quality and excellence of being ‘unalienable.™ Id. "These merely civil or political rights
could be surrendered to the government or to society (Art. Ill) in order to secure the protection of
other rights, but the rights of conscience could not be thus surrendered," we continued, nor could
the government or society "have any claim or right to assume to take them away, or to interfere or
intermeddle with them, except so far as to protect society against any acts or demonstrations of
one sect or persuasion which might tend to disturb the public peace, or affect the rights of others."
Id. Indeed, we observed that such rights of conscience are not "conferred" by the State
Constitution, but, rather, are "declared, stated, asserted, as something inherent in the people-a
right they had before this declaration of rights, as much as after." Id. at 60. We have reaffirmed
these principles over the years. See, e.g., Glover v. Baker, 76 N.H. 393, 420-21 (1912); State v.
Cox, 91 N.H. 137, 141-42, 145-46 (1940); Opinion of the Justices (Choice in Education), 136 N.H.
357, 359 (1992).

Here the defendant "had the constitutional right to entertain such opinions as [he] chose, and
to make a religion of them." Baker, 76 N.H. at 420. "Whether [his] opinions are theologically true,
the court[s] are not competent to decide.” Id. (quotation omitted). Indeed, "[i]n this country there is
absolute religious equality, and no discrimination in law is made between different religious creeds
or forms of worship." Webster v. Sughrow, 69 N.H. 380, 381 (1898). Because, in this case, the
State does not dispute that the defendant's possession and sacramental use of mushrooms
constitutes religious conduct motivated by a sincerely held religious belief, the critical question is
whether the defendant's "worshipping [of] God in the manner and season most agreeable to the
dictates of his own conscience" "disturb[ed] the public peace" within the meaning of Part I, Article
5. N.H. CONST. pt. I, art. 5 (emphasis added).

We begin with a survey of our case law interpreting the phrase "disturb the public peace."
N.H. CONST. pt. |, art. 5. In State v. White, the defendants were charged and convicted of beating
a drum, without advance permission, within the compact part of a town in violation of a statute
"designed for the security of the public convenience, safety, and tranquillity.” State v. White, 64
N.H. 48, 49 (1886). On appeal, the defendants argued that their actions were protected by Part I,
Article 5 because their actions were done in accordance with their sense of religious duty, and,
therefore, they were worshiping in accordance with the dictates of their own consciences. Id. In
holding that it was not a legal justification "that the act was done in the performance of religious
services in accordance with the religious belief of the [defendants],” id., we reasoned that,
although Part I, Article 5 secures to every person "unlimited freedom of conscience and religious
belief and profession,” it "affords no justification for acts or practices in religious services which
disturb the public peace, or disturb others in their religious worship." Id. at 50.

We went on to explain that "a statute prohibiting acts having a tendency to endanger the





public peace, or to distract the attention and interrupt the quiet of others, is not in conflict with this
constitutional provision, although the prohibited acts may form a part of the services of religious
worship." Id. "Religious liberty, as recognized and secured by the constitution," we continued,
"does not mean a license to engage in acts having a tendency to disturb the public peace under
the form of religious worship, nor does it include the right to disregard those regulations which the
legislature have deemed reasonably necessary for the security of public order." Id. Accordingly,
we concluded that "[a] reasonable measure of prevention to avoid disturbance is not an
infringement of constitutional rights." Id.

In State v. Cox, each of the defendants was convicted of a misdemeanor for taking part in a
procession on the public streets of Manchester without a license, as required by statute. Cox, 91
N.H. at 138. The defendants were members of a group of more than eighty Jehovah's Witnesses
who participated in an "information march" throughout the city, carrying signs and placards, and
distributing leaflets. Id. at 138-39. On appeal, the defendants challenged the constitutionality of the
statute under Part |, Article 5, and under Part I, Article 22 (liberty of the press) of the State
Constitution. Id. at 140. Quoting White, we recognized that "[t]he state has authority to make
regulations as to the time, mode, and circumstances under which parties shall assert, enjoy, or
exercise their rights of highway use without coming in conflict with any of those constitutional
principles which are established for the protection of private rights and private property,” and that
such regulations "are valid if they reasonably serve to prevent any substantial disturbance which is
an interference of normal travel." Id. at 141-42 (quotation and brackets omitted). Therefore,
reasoning that "[t]he right to worship is not a right to disturb others in their worship, and the right to
free speech and writing is not one to force speech or writing on an unwilling audience or readers,"
we found that "[i]t is not unreasonable to say that the sentiment displayed had a provocative
tendency to a disturbance of the peace in view of the manner, place and time of its publication.” Id
. at 145-46. After observing that the defendants were entitled to, but did not, apply for a license
allowing them to march "when, where and as they did," so long as the march would not have
"unduly disturbed" the "convenience of the public in the use of the streets,” we affirmed the
defendants' convictions, concluding that "[tjhe measure of control fixed by the act is permissible in
the public interest without invasion of the individual rights, and as a due exercise of legislative
powers granted by the State Constitution.” Id. at 146.

Next, we look to the Massachusetts Supreme Judicial Court's interpretation of Part |, Article
2 of the Massachusetts Constitution - a religious liberty provision that is substantially identical to
Part I, Article 5 of the New Hampshire Constitution.[z] In Commonwealth v. Nissenbaum, the
Massachusetts Supreme Judicial Court addressed the question of whether Part I, Article 2
"protects the possession of marihuana and hashish for religious purposes.” Com. v. Nissenbaum,
536 N.E.2d 592, 593, 595-96 (Mass. 1989). In interpreting the "disturb the public peace" clause of
Part I, Article 2, the court observed that, in 1780, "the General Court released a statement . . .
pledg[ing] to protect professors of all denominations, demeaning themselves peaceably and as
good subjects of the Commonwealth, in the free exercise of the rights of conscience,"” id. at 595-96
(quotation omitted), that "every indictment, whether for a common law or statutory offense,
concludes by alleging that the offense was committed 'against the peace of the state, " id. at 596,





and that the United States Supreme Court had, in other contexts, found that "all crimes are
offenses against the peace, " id. (quoting Williamson v. United States, 207 U.S. 425, 444 (1908)).
Accordingly, the court found that "[ijn a broad sense, all offenses are breaches of the public
peace." Id. The Supreme Judicial Court then proceeded to "[b]lalanc[e] the competing interests,"
and, "giving significant weight and deference to the Legislature's determination that the
possession, distribution, and cultivation of marihuana and hashish disturb the public order,
although not controlled by that determination," the court concluded that "such conduct is not
protected by art. 2 even if motivated by sincere religious purpose.” Nissenbaum, 536 N.E.2d at
596. The court noted that it "agree[d] with the unanimous [federal] precedent that recognizes both
an overriding governmental interest in regulating such substances and the practical impossibility of
doing so and at the same time accommodating religious freedom." I1d.

In a dissent, Justice Liacos made several important points. He maintained that the court
relied too heavily on federal precedent, and failed to address the substantial linguistic differences
between the First Amendment to the Federal Constitution - which provides, in relevant part, that
"Congress shall make no law respecting an establishment of religion, or prohibiting the free
exercise thereof,"” U.S. CONST. amend. | - and Part I, Article 2 of the Massachusetts Constitution.
Nissenbaum, 536 N.E.2d at 600 (Liacos, J., dissenting). He explained that "the language of art. 2,
unlike the First Amendment, strikes a clearly stated constitutional balance that provides that the
exercise of religion in this Commonwealth is protected 'in the manner and season most agreeable
to the dictates of a person's own conscience . . . provided he doth not disturb the public peace, or
obstruct others in their religious worship.™ Id. (brackets omitted). Accordingly, Justice Liacos
disagreed with the court's holding that "[ijn a broad sense, all offenses are breaches of the public
peace," and stated that "[ijmplicit in [that] . . . approach is the thought that legislative enactments
can amend the Constitution of the Commonwealth. Surely, this stands constitutional analysis on its
head." Id. (quotation omitted).

Citing prior Massachusetts case law discussing the elements of the crime of disturbing the
peace, Justice Liacos observed that "[t]he provision against 'disturbers of the peace' proscribes
conduct which tends to annoy all good citizens and does in fact annoy anyone present not favoring
it." 1d. at 601 (quotation omitted). Accordingly, Justice Liacos stated that, "[t]o the extent that a
person performs an act motivated by sincere religious beliefs and as part of a religious ritual or
ceremony, the act will be protected by art. 2 so long as it harms no victim." Id. at 601-02. Justice
Liacos concluded that, because "[tlhe defendants were entitled to have the jury consider whether,
in light of the evidence presented, the defendants were protected by the provisions of art. 2," he
would vacate the defendants' convictions and grant them a new trial. Id. at 602.

Five years later, in a concurring opinion in Attorney General v. Desilets, Justice Liacos
expressed similar concerns See Attorney General v Desilets, 636 N.E.2d 233, 245-46 (Mass
1994) (Liacos, CJ, concurring). In Desilets, the Massachusetts Supreme Judicial Court was faced
with the question of whether the enforcement of a statute mandating that landlords not
discriminate against unmarried couples when renting apartments would, under the Massachusetts
and Federal Constitutions, violate the free exercise rights of the defendants - who declined to rent
an apartment to an unmarried couple based on the defendants' religious belief that they should not





facilitate what they regarded as "sinful cohabitation." Id. at 234-35.

The court first addressed the protections afforded by Article 46, § 1 of the Amendments to
the Massachusetts Constitution - a provision that is similar to the First Amendment to the Federal
Constitution.[s] Id. at 235. Although much of the majority opinion focused on Article 46, 8 1, the
court reasoned that similar principles applied to the Part I, Article 2 analysis. See id. at 242-43.
Accordingly, the case is instructive. The court explained that in 1990, one year after it had decided
Nissenbaum, the United States Supreme Court had, in Smith, "substantially altered its standard
for determining whether conduct was protected under the free exercise of religion clause." Id. at
235-36. The Supreme Judicial Court noted that Smith was "a much criticized opinion that
weakened First Amendment protections for religious conduct.” Id. at 236. After observing that it
"should reach its own conclusions on the scope of the protections of art. 46, 8 1," the court held
that it would "adhere to the standards of earlier First Amendment jurisprudence”; namely, "the
balancing test that the [United States] Supreme Court had established under the free exercise of
religion clause” in prior decisions. Id. The court noted that that standard "appears to be the same
as that prescribed by the Religious Freedom Restoration Act of 1993," which was intended by
Congress to counter the United States Supreme Court's decision in Smith and "restore the
compelling interest test.” Id. at 236 n.5 (quotation omitted).

Accordingly, the court stated that its task would be "to determine whether the defendants
have shown that the [statutory] prohibition . . . substantially burdens their free exercise of religion,
and, if it does, whether the Commonwealth has shown that it has an interest sufficiently compelling
to justify that burden,” and that "the granting of an exemption to people in the position of the
defendants would unduly hinder that goal.” Id. at 236, 238. Further, the court explained, "[t]he
general objective of [the statute] . . . cannot alone provide a compelling State interest that justifies
the application of [the statute] in disregard of the defendants' right to free exercise of their religion.”
Id. at 238. "The analysis must be more focused." Id.

The court, after acknowledging that the application of the balancing test could present
practical challenges - such as proving or disproving the sincerity of a particular religious belief, or
complicating the enforcement of certain laws - stated that it would "not readily subscribe to a rule
that justified the denial of constitutional rights simply because the protection of those rights
required special effort.” Id. at 240. It then applied the balancing test, determining that, because the
statute at issue affirmatively obligated the defendants to engage in conduct contrary to their
sincerely held religious beliefs, it substantially burdened their right to the free exercise of religion.
Id. at 237-38. The court also determined that, given the record, "the uncontested material facts
disclose no basis for ruling that the Commonwealth can or cannot meet its burden of establishing
that it has a compelling interest that can be fulfilled only by denying the defendants an exemption
from [the statute].” Id. at 241. Accordingly, the court held that, under Article 46, § 1, the trial court
should not have granted summary judgment in favor of the defendants, and that the
Commonwealth should have the opportunity to prove its case at trial. 1d.

The court then addressed the protections for free exercise of religion arising under Part |,
Article 2 of the Massachusetts Constitution. Id. The court stated that when an individual's religious
practices do not "disturb the public peace or obstruct others in their religious worship," Part I,





Article 2 "gives absolute protection to the manner in which one worships God. No balancing of
interests, the worshiper's, on the one hand, and the government's, on the other, is called for when
neither exception applies." Id. at 242 (quotation omitted). In contrast, when an individual's religious
practices do "disturb the public peace or obstruct others in their religious worship,” then, under
Part I, Article 2, "there would have to be a balancing of [the] competing interests." Id. (quotation
omitted). The court then determined that it had no occasion to engage in a separate balancing
under Part |, Article 2 because, although the defendants' "conduct in violation of a State statute
would disturb the peace," the balancing under Part I, Article 2 would be similar to that undertaken
under Article 46, and no more favorable. Id. at 242-43. Accordingly, the court vacated the
judgment in favor of the defendants, and remanded the case to the trial court to apply the
balancing test in the first instance. See id. at 243.

We also look to interpretations of the Free Exercise Clause of the First Amendment to inform
and guide our construction of Part I, Article 5. See Briand, 130 N.H. at 653 (examining federal and
other state court decisions "to inform and guide our analysis" in interpreting another provision of
the State Constitution). Of particular import are Smith and free exercise cases that preceded and
followed it. As Judge Barbadoro of the United States District Court for the District of New
Hampshire observed, prior to Smith, "any law that substantially burdened religiously motivated
conduct was deemed to violate the First Amendment's Free Exercise Clause unless the law
served a compelling state interest." Gary S. v. Manchester School Dist., 241 F.Supp.2d 111, 120
(D.N.H. 2003). In Smith, the Supreme Court was faced with the question of whether the First
Amendment "permits the State of Oregon to include religiously inspired peyote use within the
reach of its general criminal prohibition on use of that drug, and thus permits the State to deny
unemployment benefits to persons dismissed from their jobs because of such religiously inspired
use." Smith, 494 U.S. at 874. Answering in the affirmative, the Court, in an opinion authored by
Justice Scalia, dispensed with the "compelling state interest" requirement that it had first
announced in Sherbert v. Verner, 374 U.S. 398, 403 (1963), reasoning that recent decisions "have
consistently held that the right of free exercise does not relieve an individual of the obligation to
comply with a valid and neutral law of general applicability on the ground that the law proscribes
(or prescribes) conduct that his religion prescribes (or proscribes)." Smith, 494 U.S. at 879, 885-90
(quotation omitted). Central to the Court's reasoning was the proposition that laws "are made for
the government of actions, and while they cannot interfere with mere religious belief and opinions,
they may with practices." Id. at 879 (quotation omitted). Justice Scalia, quoting from an 1878
decision of the Court, queried: "Can a man excuse his practices to the contrary because of his
religious belief? To permit this would be to make the professed doctrines of religious belief
superior to the law of the land, and in effect to permit every citizen to become a law unto himself."
Id. (quotation omitted).

Accordingly, the Court held that "an individual's religious beliefs [do not] excuse him from
compliance with an otherwise valid law prohibiting conduct that the State is free to regulate.” Id. at
878-79. The Court acknowledged that "leaving accommodation to the political process will place at
a relative disadvantage those religious practices that are not widely engaged in," but called this an
"unavoidable consequence of democratic government" that "must be preferred to a system in





which each conscience is a law unto itself or in which judges weigh the social importance of all
laws against the centrality of all religious beliefs.” Id. at 890.

The holding in Smith was controversial. In response to Smith, in 1993 Congress passed the
Religious Freedom Restoration Act (RFRA) in order to "restore the compelling interest test . . . and
to guarantee its application in all cases where free exercise of religion is substantially burdened."
42 U.S.C. § 2000bb(b) (2012). In 1997, the Supreme Court held that Congress had exceeded its
constitutional authority under the Fourteenth Amendment to the United States Constitution when it
imposed RFRA's compelling interest test on the states as well as the federal government. City of
Boerne v. Flores, 521 U.S. 507, 532-36 (1997), superseded by statute on other grounds, Religious
Land Use and Institutionalized Persons Act of 2000, Pub. L. No. 106-274, 114 Stat. 803. City of
Boerne is relevant to our analysis not for its holding, but rather because of the colloquy between
Justice Scalia, who defended and expanded upon his analysis in Smith, and Justice O'Connor,
who argued that Smith was wrongly decided. See City of Boerne, 521 U.S. at 537-44 (Scalia, J.,
concurring), 544-65 (O'Connor, J., dissenting). Especially instructive is their exchange regarding
the free exercise provisions included in state constitutions that were adopted before - or
contemporaneously with - the Federal Constitution and the Bill of Rights. See id. at 538-40 (Scalia,
J., concurring), 552-57 (O'Connor, J., dissenting). Each focused on clauses in state constitutions
similar to the "disturb the public peace" clause in the New Hampshire Constitution. See id. Indeed,
both Justices specifically referenced Part I, Article 5 of the New Hampshire Constitution. See id. at
538-39 (Scalia, J., concurring), 553 (O'Connor, J., dissenting).

Justice Scalia wrote: "At the time these provisos were enacted, keeping 'peace' and 'order
seems to have meant, precisely, obeying the laws. '[E]very breach of a law is against the peace.’
Queen v. Lane, 6 Mod. 128, 87 Eng. Rep. 884, 885 (Q.B. 1704)." Id. at 539 (Scalia, J.,
concurring). He explained that "[e]ven as late as 1828, when Noah Webster published his
American Dictionary of the English Language, he gave as one of the meanings of '‘peace': '8.
Public tranquility; that quiet, order and security which is guaranteed by the laws; as, to keep the
peace; to break the peace.' 2 An American Dictionary of the English Language 31 (1828)." Id. at
539-40. According to Justice Scalia, "[t]his limitation upon the scope of religious exercise would
have been in accord with the background political philosophy of the age (associated most
prominently with John Locke), which regarded freedom as the right 'to do only what was not
lawfully prohibited," West, The Case Against a Right to Religion-Based Exemptions, 4 Notre Dame
J. L., Ethics & Pub. Pol'y 591, 624 (1990)." Id. at 540. He reasoned that, "[t]hus, the disturb-the-
peace caveats apparently permitted government to deny religious freedom, not merely in the event
of violence or force, but, more generally, upon the occurrence of illegal actions." Hamburger, [A
Constitutional Right of Religious Exemption: An Historical Perspective, 60 Geo. Wash. Law Rev.
915, 918-19 (1992)]." Id.

Justice O'Connor offered a different perspective: "The language used in these state
constitutional provisions . . . strongly suggests that, around the time of the drafting of the Bill of
Rights, it was generally accepted that the right to 'free exercise' required, where possible,
accommodation of religious practice.” Id. at 554 (O'Connor, J., dissenting). "If not,” and "if the
Court was correct in Smith that generally applicable laws are enforceable regardless of religious





conscience," she explained, "there would have been no need for these documents to specify, as
the New York Constitution did, that rights of conscience should not be construed as to excuse acts
of licentiousness, or justify practices inconsistent with the peace or safety of the State." Id.
(quotation and brackets omitted). She reasoned that "[s]uch a proviso would have been
superfluous. Instead, these documents make sense only if the right to free exercise was viewed as
generally superior to ordinary legislation, to be overridden only when necessary to secure
important government purposes.” Id. at 554-55. Justice O'Connor noted that "[the] practice of
excusing religious pacifists from military service demonstrates that, long before the First
Amendment was ratified, legislative accommodations were a common response to conflicts
between religious practice and civil obligation.” Id. at 559. "Notably," she said, "the Continental
Congress exempted objectors from conscription to avoid 'violence to their consciences,' explicitly
recognizing that civil laws must sometimes give way to freedom of conscience." Id. (quoting
Michael W. McConnell, The Origins and Historical Understanding of Free Exercise of Religion, 103
Harv. L. Rev. 1409, 1468-69 (1990)).14]

Also instructive is the 2006 opinion of the Supreme Court in Gonzales v. O Centro Espirita
Beneficente Uniao do Vegetal, as the case is factually similar to the case before us, and is an
example of the Court's application of the "compelling interest" balancing test mandated by RFRA.
See Gonzales v. O Centro Espirita Beneficente Uniao do Vegetal, 546 U.S. 418 (2006). In
Gonzales, the Supreme Court considered whether a sect of Christian Spiritists was entitled to a
preliminary injunction prohibiting the federal government from interfering with its members'
religious practice of "receiv[ing] communion by drinking a sacramental tea, brewed from plants . . .
that contain[] a hallucinogen regulated under the Controlled Substances Act." Id. at 423, 425.

Although the government conceded that drinking the sacramental tea containing
dimethyltryptamine - the regulated hallucinogen found naturally in one of the plants used to brew
the tea - "is a sincere exercise of religion," it nonetheless "sought to prohibit . . . the sect from
engaging in the practice, on the ground that the Controlled Substances Act bars all use of the
hallucinogen.” Id. The trial court had entered a preliminary order enjoining enforcement of the
Controlled Substances Act against the sect, a decision that was affirmed by the United States
Court of Appeals for the Tenth Circuit. See id. at 423, 439. On appeal, the Supreme Court applied
the compelling interest balancing test mandated by RFRA, and left the preliminary injunction in
place. See id.

The Court explained that RFRA "adopt[ed] a statutory rule comparable to the constitutional
rule rejected in Smith" that "prohibits the Federal Government from substantially burdening a
person's exercise of religion, unless the Government demonstrates that application of the burden
to the person represents the least restrictive means of advancing a compelling interest.” Id. at 423-
24 (quotation omitted). In Gonzales, the government conceded the sect's prima facie case: that
the application of the Controlled Substances Act would substantially burden a sincere religious
practice. Id. at 428. Accordingly, the burden was on the government to prove that the application
of the Controlled Substances Act to the sect was the least restrictive means of furthering a
compelling government interest. Id. at 428-29.

The government argued that, because the hallucinogen at issue was a Schedule | substance





with a high potential for abuse, and because it lacked any currently accepted, or safe, medical
uses, the government's interest in not providing an individualized exception to the Controlled
Substances Act for the sect was compelling. Id. at 430. Further, the government contended that
the Controlled Substances Act established "a closed system that prohibits all use of controlled
substances except as authorized by the Act itself,” and that "there would be no way to cabin
religious exceptions once recognized." Id. (quotation omitted).

The Court was not persuaded, and noted that "RFRA, and the strict scrutiny test it adopted,
contemplate an inquiry more focused than the Government's categorical approach.” Id. "RFRA,"
the Court explained, "requires the Government to demonstrate that the compelling interest test is
satisfied through application of the challenged law 'to the person'-the particular claimant whose
sincere exercise of religion is being substantially burdened.” Id. at 430-31 (quoting 42 U.S.C. §
2000bb-1(b)). In concluding that the government had failed to carry its burden, the Court found
that the government's "mere invocation of the general characteristics of Schedule | substances, as
set forth in the Controlled Substances Act, cannot carry the day." Id. at 423, 432. Indeed, the
Court noted that the "well-established peyote exception" allowing Native American sacramental
use of peyote, another Schedule | substance, "fatally undermines the Government's broader
contention that the Controlled Substances Act establishes a closed regulatory system that admits
of no exceptions under RFRA." Id. at 433-34. Finally, the Court observed that "Congress
recognized that 'laws neutral toward religion may burden religious exercise as surely as laws
intended to interfere with religious exercise," and legislated 'the compelling interest test' as the
means for the courts to 'strike sensible balances between religious liberty and competing prior
governmental interests.™ Id. at 439 (quoting 42 U.S.C. 88 2000bb(a)(2), (5)) (brackets omitted).

With these cases and important principles in mind, we now construe Part |, Article 5. In doing
so, we are mindful that Part I, Article 5 obliges the accommodation of religious practices that do
not "disturb the public peace.” N.H. CONST. pt. I, art. 5; Hale, 53 N.H. at 61. Although we agree
with the Massachusetts Supreme Judicial Court that, "[ijn a broad sense, all offenses are
breaches of the public peace,” Nissenbaum, 536 N.E.2d at 596, that cannot be the end of our
constitutional inquiry. Indeed, as Justice O'Connor observed in her persuasive historical analysis
set forth in City of Boerne, state constitutional provisions such as Part |, Article 5 "make sense
only if the right to free exercise was viewed as generally superior to ordinary legislation, to be
overridden only when necessary to secure important government purposes.” City of Boerne, 521
U.S. at 553-55 (O'Connor, J., dissenting). The rights set forth in Part I, Article 5 are "natural and
unalienable." N.H. CONST. pt. I, art. 5. The framers of our State Constitution expressly provided
that these "rights of conscience could not be . . . surrendered; nor could society or government
have any claim or right to assume to take them away, or to interfere or intermeddle with them,
except so far as to protect society against any acts or demonstrations of one sect or persuasion
which might tend to disturb the public peace, or affect the rights of others." Hale, 53 N.H. at 61.

Additionally, as Justice O'Connor observed in Smith, the federal Free Exercise Clause "was
enacted precisely to protect the rights of those whose religious practices are not shared by the
majority and may be viewed with hostility," and that "[t|he very purpose of a Bill of Rights was to
withdraw certain subjects from the vicissitudes of political controversy, to place them beyond the





reach of majorities and officials” such that the fundamental rights of "freedom of worship . . . may
not be submitted to vote; they depend on the outcome of no elections.” Smith, 494 U.S. at 902-03
(O'Connor, J., concurring) (quotations omitted). So too was our State Constitution "intended to be
[a] restraining document[]," one designed to ensure "that [the] exercise of power by the majority
does not go unchecked." State v. LaFrance, 124 N.H. 171, 177 (1983). "We do not have
unqualified majority rule; we have majority rule with protection for minority and individual rights.
Without this limitation we would have a tyranny of the majority and we would lose our liberty." Id.

It is well-established that "[w]hile the role of the Federal Constitution is to provide the
minimum level of national protection of fundamental rights, our court . . . has the power to interpret
the New Hampshire Constitution as more protective of individual rights than the parallel provisions
of the United States Constitution,” and "[t]he [United States] Supreme Court has recognized this
authority.” Ball, 124 N.H. at 231-32 (citing Cooper v. California, 386 U.S. 58, 62 (1967)); see also
PruneYard Shopping Center v. Robins, 447 U.S. 74, 81 (1980) (recognizing "the authority of the
State . . . to adopt in its own Constitution individual liberties more expansive than those conferred
by the Federal Constitution™). Additionally, given the substantial linguistic differences between the
First Amendment and Part |, Article 5, we should not rely heavily on federal precedent when
interpreting Part I, Article 5. See Nissenbaum, 536 N.E.2d at 600 (Liacos, J., dissenting)
(espousing the same principle with respect to Part I, Article 2 of the Massachusetts Constitution).

Accordingly, in construing our State Constitution, we decline to adopt the reasoning of Smith.
In Smith, the Supreme Court found that, under the First Amendment, although generally applicable
laws "cannot interfere with mere religious belief and opinions, they may with practices." Smith, 494
U.S. at 879 (quotation omitted). Therefore, absent an attempt to target particular religious
practices, the Court stated that "an individual's religious beliefs [do not] excuse him from
compliance with an otherwise valid law prohibiting conduct that the State is free to regulate.” Id. at
877-79. Our State Constitution is different: it expressly protects religious belief and religious
practices, and we do not construe it to distinguish between the impact of laws of general
application and laws that target particular religious practices. See N.H. CONST. pt. |, art. 5; Hale,
53 N.H. at 61. We agree with Justice O'Connor, who, after observing that the majority in Smith
"permit[ted] the government to prohibit, without justification, conduct mandated by an individual's
religious beliefs, so long as that prohibition is generally applicable," stated that
a law that prohibits certain conduct conduct that happens to be an act of worship for someone
manifestly does prohibit that person's free exercise of his religion . . . regardless of whether the
law prohibits the conduct only when engaged in for religious reasons, only by members of that
religion, or by all persons.

Smith, 494 U.S. at 893-94 (O'Connor, J., concurring). We also agree with Justice O'Connor's
observation that criminalizing "religiously motivated conduct burdens that individual's free exercise
of religion in the severest manner possible, for it results in the choice to the individual of either
abandoning his religious principle or facing criminal prosecution.” Id. at 898 (O'Connor, J.,
concurring) (quotation omitted). Therefore, if Part I, Article 5 is to provide meaningful protection to
the free exercise of religion, "it ought not be construed to cover only the extreme and hypothetical
situation in which [the legislature] directly targets a religious practice.” Id. at 894 (O'Connor, J.,





concurring) (observing also that to do so would relegate a serious constitutional value to the
"barest level of minimum scrutiny that the Equal Protection Clause already provides" (quotation
omitted)); see also City of Boerne, 521 U.S. at 546 (O'Connor, J., dissenting) (observing that "the
Free Exercise Clause is not simply an antidiscrimination principle that protects only against those
laws that single out religious practice for unfavorable treatment,” but "[r]ather, the Clause is best
understood as an affirmative guarantee of the right to participate in religious practices and conduct
without impermissible governmental interference”).

We therefore conclude that when religious practices violate a generally applicable law, our
State Constitution, like Part I, Article 2 of the Massachusetts Constitution, demands that "there . . .
be a balancing of [the] competing interests.” Desilets, 636 N.E.2d at 242-43; see also
Nissenbaum, 536 N.E.2d at 596. The Massachusetts Supreme Judicial Court has articulated the
balancing test as requiring the State to demonstrate that it has "an important governmental
interest that is sufficiently compelling that the granting of an exemption to [an individual] in the
position of the defendant[] would unduly hinder that goal,” Desilets, 636 N.E.2d at 238; we choose
to adhere to our traditional formulation of strict judicial scrutiny - requiring the State to demonstrate
that its action is "necessary to achieve a compelling governmental interest and narrowly tailored to
meet that end.” Cmty. Res. for Justice v. City of Manchester, 154 N.H. 748, 759 (2007) (quotation
omitted); see also Desilets, 636 N.E.2d at 236 & n.5 (recognizing that the Massachusetts
articulation of the balancing test is essentially the same as the compelling interest balancing test,
otherwise known as strict scrutiny). Accordingly, under Part I, Article 5, once an individual
establishes that the government action substantially burdens his or her sincere religious practice,
Desilets, 636 N.E.2d at 236-37, the burden shifts to the State to show both that the government
action is necessary to achieve a compelling government interest, and is narrowly tailored to meet
that end. See id. at 238; Cmty. Res. for Justice, 154 N.H. at 759.

This analysis must be focused: it must pertain to the individual or those in similar
circumstances; "[tlhe general objective of [the statute] . . . cannot alone provide a compelling State
interest that justifies the application of [the statute] in disregard of the defendant['s] right to free
exercise of [the defendant's] religion." Desilets, 636 N.E.2d at 238; see also N.H. CONST. pt. I,
art. 5 ("Every individual has a natural and unalienable right to worship God according to the
dictates of his own conscience, and reason . . . provided he doth not disturb the public peace or
disturb others in their religious worship." (emphases added)); Gonzales, 546 U.S. at 423, 430-32
(explaining that, under RFRA, the "mere invocation" of a generalized interest in enforcement
"cannot carry the day," and that the compelling interest test must be satisfied "through application
of the challenged law 'to the person'-the particular claimant whose sincere exercise of religion is
being substantially burdened" (quoting 42 U.S.C. 8§ 2000bb-1(b)). In sum, we conclude that the
compelling interest balancing test is the best "means for the courts to 'strike sensible balances
between religious liberty and competing prior governmental interests.™ Gonzales, 546 U.S. at 439
(quoting 42 U.S.C. 88 2000bb(a)(2), (5)) (brackets omitted).

The State contends that White and Cox mandate that we set a lower constitutional bar for
evaluating government actions that burden the free exercise of religion than we set today. We
disagree. In both White and Cox, the statutes at issue prohibited certain disruptive conduct only in





certain designated places, and only if those participating in the conduct did not first obtain a
license, permit, or other lawful permission. See White, 64 N.H. at 49; Cox, 91 N.H. at 138, 146.
Accordingly, given the limited scope of the statutes at issue, and the fact that both statutes
expressly provided that anyone could apply for and obtain a license, permit, or other lawful
permission to engage in the conduct at issue, it is far from clear that either statute substantially
burdened religious practices. Therefore, neither case would have triggered the application of the
compelling interest balancing test pursuant to the "disturb the public peace" clause of Part I, Article
5. Further, White and Cox both predate the development of the modern tiers of judicial scrutiny,
including strict scrutiny and its compelling interest standard. See Stephen A. Siegel, The Origin of
the Compelling State Interest Test and Strict Scrutiny, 48 Am. J. Legal Hist. 355, 357-58 (2006);
Roman Catholic Diocese of Brooklyn v. Cuomo, 592 U.S., (decided Nov. 25, 2020) (Gorsuch, J.,
concurring) (slip op. at 3) (observing, in a free exercise case in which the Court applied strict
judicial scrutiny, that the analysis in a 1905 decision of the Court "pre-dated the modern tiers of
scrutiny”). It is, therefore, not at all surprising that neither White nor Cox employs the tiered
scrutiny terminology or analysis that courts use today. See generally Cmty. Res. for Justice, 154
N.H. at 758-62 (describing the development of tiered judicial scrutiny). Accordingly, neither case is
in tension with our holding today, nor with our longstanding rule that we apply strict judicial scrutiny
to government actions that impinge upon fundamental constitutional rights. See, e.g., In re Sandra
H., 150 N.H. 634, 637-38 (2004) (observing, in an involuntary civil commitment case, that we apply
"the most exacting scrutiny” when fundamental rights are impinged (quotation omitted)). And,
here, there is no doubt that a fundamental constitutional right has been infringed. See N.H.
CONST. pt. I, art. 5; Hale, 53 N.H. at 61.

In reaching this conclusion, we are not alone. Other state supreme courts have also
concluded that their state constitutions provide greater protection for the free exercise of religion
than does the Free Exercise Clause of the Federal Constitution. As explained earlier, the
Massachusetts Supreme Judicial Court construed the Massachusetts Constitution to provide
greater protection for the free exercise of religion than does the First Amendment. See Desilets,
636 N.E.2d at 235-36, 242-43. The Maine Supreme Judicial Court reached a similar conclusion
with respect to its state constitution. See Rupert v. City of Portland, 605 A.2d 63, 65-66 (Me. 1992)
(applying the compelling interest balancing test to free exercise of religion cases brought under the
state constitution). Indeed, state supreme courts in several other states have construed their state
constitutions to be more protective of religious liberty than the Federal Constitution. See, e.g.,
Swanner v. Anchorage Equal Rights Com'n, 874 P.2d 274, 280-81 (Alaska 1994); State v.
Hershberger, 462 N.W.2d 393, 397 (Minn. 1990); Humphrey v. Lane, 728 N.E.2d 1039, 1044-45
(Ohio 2000); see also Gary S. Gildin, The Sanctity of Religious Liberty of Minority Faiths Under
State Constitutions: Three Hypotheses, 6 U. Md. L.J. Race, Religion, Gender & Class 21, 31-32 &
n.57 (2006) (observing that courts in several states "have interpreted their state constitutions to
mandate application of the compelling interest/no less restrictive alternative test to laws that have
the effect of limiting a sincere religious practice, even absent an untoward legislative purpose").

Finally, although we recognize that the application of the compelling interest balancing test
may present practical challenges, we cannot "justif[y] the denial of constitutional rights simply





because the protection of those rights require[s] special effort." Desilets, 636 N.E.2d at 240. The
compelling state interest balancing test has proven to be a workable standard in free exercise
cases. Not only does the United States Supreme Court apply the test under RFRA, see 42 U.S.C.
§ 2000bb; Gonzales, 546 U.S. at 423-24, it also does so in its First Amendment analysis in the
event that it determines that the challenged laws "are not 'neutral’ and of 'general applicability."
Roman Catholic Diocese of Brooklyn, 592 U.S. at (per curiam) (slip op. at 1-7) (emphasis added)
(concluding that restrictions were not facially neutral, and ordering preliminary injunctive relief in
case brought by religious institutions challenging restrictions placed on the size of religious
gatherings due to the COVID-19 pandemic). Moreover, several states have enacted RFRA-like
statutes mandating the application of the compelling interest balancing test. See, e.g., Conn. Gen.
Stat. § 52-571b (2017); R.I. Gen. Laws § 42-80.1-3 (2006); see also Gildin, supra, at 31 & n.55. At
least one state, Alabama, has amended its state constitution to so provide. See ALA. CONST.
amend. 622; Gildin, supra, at 31 & n.56.

In conclusion, the trial court did not apply the compelling interest balancing test that Part I,
Article 5 requires. Nor, understandably, did it make the factual findings necessary to determine
whether, under the test, the defendant's possession and sacramental use of psilocyn and/or
psilocybin mushrooms are protected under Part |, Article 5. We therefore vacate the trial court's
order denying the defendant's motion to dismiss, and remand for further proceedings consistent
with this opinion.

Order on motion to dismiss is vacated and remanded.

HICKS, HANTZ MARCONI, and DONOVAN, JJ., concurred.

Notes:

1] In Perfetto, our single citation to Smith was introduced with a "Cf." signal, which means
"compare,” and is used in legal writing when the "[c]ited authority supports a proposition different
from the main proposition but sufficiently analogous to lend support.” The Bluebook: A Uniform
System of Citation R. 1.2(a), at 59 (Columbia Law Review Ass'n et al. eds., 20th ed. 2015). We
cited Smith merely to support our conclusion that, under the particular circumstances presented in
Perfetto, there was no need for the State to show a compelling government interest. See Perfetto,
160 N.H. at 678-80.

[2] Part I, Article 2 of the Massachusetts Constitution provides: "It is the right as well as the duty of
all men in society, publicly, and at stated seasons to worship the SUPREME BEING, the great
Creator and Preserver of the universe. And no subject shall be hurt, molested, or restrained, in his
person, liberty, or estate, for worshipping GOD in the manner and season most agreeable to the
dictates of his own conscience; or for his religious profession or sentiments; provided he doth not
disturb the public peace, or obstruct others in their religious worship." MASS. CONST. pt. I, art. 2.
[3] Article 46, 8 1 of the Amendments to the Massachusetts Constitution provides: "No law shall be
passed prohibiting the free exercise of religion." MASS. CONST. amend. art. 46, 8 1.

[4] The article cited by Justice O'Connor, authored by Professor Michael McConnell before Smith
was decided by the Supreme Court, provides an informative and thorough analysis of the historical
and philosophical underpinnings of the legal protections afforded to the free exercise of religion in





the United States. Following the Court's decision in Smith, Professor McConnell published another
article in which he criticized the reasoning of the majority. See Michael W. McConnell, Free
Exercise Revisionism and the Smith Decision, 57 U. Chi. L. Rev. 1109 (1990).
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HOUSE BILL 495
AN ACT relative tgestraining orders issued in a parenting case.
SPONSORS: Rep. DeSimone, Rock. 14; Rep. Baldasaro, Rock. §; Sen. Birdsell, Dist 19

COMMITTEE:  Children and Family Law

ANALYSIS

This bill provides that the court shall not issue an order in a parenting case that infringes on a
party's constitutional rights unless the court determines there is no less restrictive means to achieve
a compelling government interest,

Explanation: Matter added to current law appears in bold italics.

Matter removed from curvent law appears [in-braekets-and-struekthrough:]

Matter which is either (a) all new or {(b) repealed and reenacted appears in regular type.
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STATE OF NEW HAMPSHIRE
In the Year of Our Lord Two Thousand Twenty One
AN ACT relative to restraining orders issued in a parenting case.

Be it Enacted by the Senate and House of Representatives in General Court convened:

1 New Paragraph; Parental Rights and Responsibilities; Restraining Orders. Amend RSA 461-
A:10 by mserting after paragraph I the following new paragraph:

I-a. If any order issued regarding the determination of parental rights and responsibilities,
other than one brought under RSA 173-B, infringes on any right or rights a party may have as
enumerated under either the federal or state constitution, the court shall identify the right or rights
being infringed and, the compelling government objective to be achieved by the infringement. The
court shall make written findings that there is no less restrictive way to achieve the compelling
government objective. Any party aggrieved by any order not meeting this standard may petition the
court to have the order modified or vacated.

2 Effective Date. This act shall take effect January 1, 2022.
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