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CONSENT CALENDAR

February 17, 2021

The Committee on Criminal Justice and Public Safety

to which was referred HB 485,

AN ACT requiring law enforcement officers to inform a
person of their right to refuse a consensual search.
Having considered the same, report the same with the

following amendment, and the recommendation that

the bill OUGHT TO PASS WITH AMENDMENT.

Original: House Clerk
Cc: Committee Bill File



COMMITTEE REPORT

Committee: Criminal Justice and Public Safety

Title:

requiring law enforcement officers to inform a

person of their right to refuse a consensual
search

bonse_nt Calendaxr: CONSENT

STATEMENT OF INTENT

This bill requires law enforcement officers to inform a person of their right to refuse a consensual
search. The majority of the Criminal Justice and Public Safety Committee believes that the people
have right to clearly understand that they have the option to say no, when an officer asked to search
their vehicle, home or property. The amendment requires that interaction be recorded.

Vote 20-0.

Rep. Gary Hopper
FOR THE COMMITTEE

Original: House Clerk
Cc: Committee Bill File



CONSENT CALENDAR

Criminal Justice and Public Safety _
HB 485, requiring law enforcement officers to inform a person of their right to refuse a consensual
search. OUGHT TO PASS WITH AMENDMENT.
Rep. Gary Hopper for Criminal Justice and Public Safety. HB485 requiring law enforcement
officers to inform a person of their right to refuse a consensual search. The majority of the Criminal
Justice and Public Safety Committee (20-0) believes that the people have right to clearly understand
that they have the option to say no, when an officer asked to search their vehicle, home or property.
The amendment requires that interaction be recorded.

Vote 20-0.

Original: House Clerk
Ce: Committee Bill File
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Rep. Abbas, Rock. 8
February 17, 2021
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08/04

Amendment to HB 485

Amend RSA 595-A:10 as inserted by section 1 of the bill by replacing it with the following:

595-A:10 Consent to Search; Right to Refuse Consent.

I. Before an officer attempts to conduct a search of a person, his or her vehicle, home, or
other property, the officer shall inform such person of his or her right to refuse the search without
penalty. If the person consents to the search, the officer shall first document the person's consent
either in writing or by audio recording, and then may conduct the search. A person's refusal to
consent to the search shall not be used to establish probable cause for a warrantless search or in an
application for a search warrant, nor shall it be used to further extend any stop or interaction with a
member of the public, provided all other lawful reasons for the stop or interaction have been
concluded. An officer who fails to comply with the requirements of this paragraph, but proceeds with
a search shall, as a matter of law, be conducting a search without consent,

II. This section shall not preclude searches incident to arrest, those searches allowed under
the United States Constitution for officer safety, or inventory searches of lawfully-seized property,

including but not limited to vehicles towed in conjuction to the arrest of the operator.
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HOUSE COMMITTEE ON CRIMINAL JUSTICE AND PUBLIC SAFETY

EXECUTIVE SESSION on Bill # L/gv
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Amendment # 52;

[ Interim Study (zyear),
Seconded by Rep. //: é

(if offered)

Vote: /9 Zz' ""’W//

Moved by Rep. %/@/gﬁ

MOTION: (Please check one box)
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Amendment #
[ Interim Study (2nd year) (if offered)
Moved by Rep. Seconded by Rep. Vote:

MOTION: (Please check one box)

] OTP 0O oTP/A O ITL [] Retain (15t year) Adoption of
Amendment #
[ Interim Study (2nd year) (if offered)
Moved by Rep. Seconded by Rep. Vote:
CONSENT CALENDAR: /__YES NO
Minority Report? Yes No Ifyes, author, Rep: Motion
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OFFICE OF THE HOUSE CLERK

2021 SESSION
Criminal Justice and Public Safety

Bill #: ‘/85 Motion: 77 /ﬂ AM #: ﬁgg — Exec Session Date: ,2 / P /7/;2) -t

=
1]
w

I

Members NV

Abbas, Daryl A. Chairman
Welch, David A. Vice Chairman
Burt, John A.

Hopper, Gary S.

Green, Dennis E.

Wallace, Scott

Testerman, Dave

rue, Chris
Pratt, Kevin M.

arston, Dick
Rhodes, Jennifer M. Clerk
Harriott-Gathright, Linda C.

Pantelakos, Laura C.

O'Hearne, Andrew S.

odenet, John

euse, David

Newman, Ray E.
Boldin, Amanda C.

Conley, asey M.
Klein-Knight, Nicole

w

Bradley, Amy




OFFICE OF THE HOUSE CLERK

1/22/2021 9:56:15 AM
Roll Call Committee Registers
Report

2021 SESSION
Criminal Justice and Public Safety

Bill #: Motion: AM #: Exec Session Date:

TOTAL VOTE:




OFFICE OF THE HOUSE CLERK

2021 SESSION
Criminal Justice and Public Safety

Bill #: 5/35 Motion: 0%/4 ANE o d Exec Session Date: ;///7/;0 ;2/

NV

Members YEAS

Abbas, Daryl A. Chairman
Welch, David A. Vice Chairman
Burt, John A.

Hopper, Gary S.

Green, Dennis E.

Wallace, Scott

Testerman, Dave
True, Chris

Pratt, Kevin M.

Marston, Dick
hdes, Jennifer M. Clerk
Harriott-Gathright, Linda C.

antelakos, Laura C.

O'Hearne, Andrew S

Benet, John

Meuse, David

Newman, Ray E.

Bouldin, Amanda C.

Conley, Casey M.

KIein-Knight, Nicole

Bradley, Amy




OFFICE OF THE HOUSE CLERK

1/22/2021 9:56:15 AM
Roll Call Committee Registers
Report

2021 SESSION
Criminal Justice and Public Safety

Bill #: Motion: AM #: Exec Session Date:

TOTAL VOTE:




Public
Hearing



HOUSE COMMITTEE ON CRIMINAL JUSTICE AND PUBLIC SAFETY
PUBLIC HEARING ON HB 485

BILL TITLE: requiring law enforcement officers to inform a person of their right to
refuse a consensual search.

DATE: February 17, 2021
LOB ROOM: 204 Time Public Hearing Called to Order: 11:50 a.m.
Time Adjourned: 12:35 p.m.
Committee Members: Reps. Abbas, Welch, Rhodes, Burt, Hopper, Green, Wallace,

Testerman, True, Pratt, Marston, Harriott-Gathright, Pantelakos, O'Hearne, Bordenet,
Meuse, R. Newman, Amanda Bouldin, Conley, Klein-Knight and Bradley

Bill Sponsors:

Rep. Roy Rep. Abramson Rep. Andrew Bouldin
Rep. Fellows Rep. Klein-Knight Rep. Potucek
Rep. Avellani Rep. Binford Rep. Moran
Rep. B. King
TESTIMONY

*  Use asterisk if written testimony and/or amendments are submitted.

Rep. Roy - Sponsor
e  Pro-everyone bill — no longer have civics class
e  Gave example of why this is needed

Q: Rep. Newman — How would probable cause be different?

A: Because evidence can be moved, they are permitted to sieze vehicle and obtain warrant and
use probable cause without warrant

Q: Rep. Green — How far would officers go with a bad insp?

A: Consented search would not apply if a car was being torn apart

Q: Rep. True — Do you think having them sign something is too intrusive

A: Yes — slippery slope — may feel intimidated

Albert Scherr — Supports
Most people don’t know they are allowed to refuse

Q: Rep. Harriot-Gathright — Did you say some towns form?
A: Yes

Joseph Ebert — Supports
e  Would help protect all involved

Melissa David - NH Asst. of Criminal Defense Lawyer — Supports
e Does not change a law

Q: Rep. Abbas — What would consequences be if it became law and an officer doesn’t comply?
A: Nothing written — would become part of testimony in court

Jospeh Lascaze — Supports
e Most people don’t know they can refuse

Q: Rep. True — Do you see this as a “he-said-she-said”
A: Yes, will have to be discussed in court



Asma Elhori - Supports
e  Help with racial profiling

Anthony Blarris — Supports
e  Help with racial profiling and help people know they have rights

Respectfully submitted,

Rep. Jennifer Rhodes
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Archived: Monday, February 15, 2021 1:10:07 PM
From: Margery Phillips

Sent: Monday, February 15, 2021 12:42:03 PM
To: ~House Criminal Justice and Public Safety
Subject: HB485 Ought to Pass

Importance: Normal

Dear Honorable Members of the House Criminal Justice and Public Safety Committee:

| urge you to support HB485 requiring law enforcement officersto inform a person of their right
to refuse a consensual search. Thisbill is particularly relevant to people of color. | don’'t need to
point out that we have all seen time after time that people of color are targeted and profiled,
disproportionately, by law enforcement, particularly with respect to traffic stops. And often with
tragic consequences.

We are all trying to build a more equitable, diverse and welcoming New Hampshire, filled with
fairness and opportunity, where our children and grandchildren and all newcomers can thrive.

HB485 ought to pass.
Thank you for your careful deliberation.
Margery Phillips

2 Granger Circle
Hanover, NH 03755


mailto:margeryphillips@gmail.com
mailto:HouseCriminalJusticeandPublicSafety@leg.state.nh.us

Archived: Friday, March 5, 2021 10:10:03 AM

From: Scherr, Albert

Sent: Tuesday, February 16, 2021 2:34:44 PM

To: ~House Criminal Justice and Public Safety

Subject: NH House Remote Testify: 11:45 am - HB485 in House Criminal Justice and Public
Safety

I mportance: Normal

Attachments: Statement of Albert Scherr on HB 485 - (Fi naI).docxf;

Attached is my written testimony in support of HB 485. If anything more is needed, please let me know.
Best,

Buzz Scherr

UNH School of Law


mailto:Albert.Scherr@law.unh.edu
mailto:HouseCriminalJusticeandPublicSafety@leg.state.nh.us

STATEMENT BY ALBERT SCHERR

PROFESSOR OF LAW, UNH FRANKLIN PIERCE SCHOOL OF LAW

HOUSE CRIMINAL JUSTICE & PUBLIC SAFETY COMMITTEE

HOUSE BILL 485

FEBRUARY 17, 2021



I have been on the faculty at UNH Law for over 26 years and, prior to that, I was a public defender in New Hampshire for 13 years.  I teach, write and lecture about privacy issues in the criminal justice system.  I have been involved in the criminal legal system in New Hampshire for almost 40 years and have worked closely and on a bipartisan basis with many legislators on criminal justice reform issues.  I talk regularly with judges, prosecutors and criminal defense lawyers about criminal justice issues in New Hampshire.



I make this statement in my individual capacity, and the opinions I am expressing are solely mine and are not those of either UNH Franklin Pierce School of Law or of the University of New Hampshire.  I appreciate the opportunity to testify before this committee and ask you to vote ought to pass on SB 40.



HB 485 is common-sense informed consent legislation.  It simply requires the police who want to search someone’s car, or house or property without a warrant to inform them that they have a constitutional right to refuse that request.  



HB 485 does not create any new rights.  It requires only that an officer inform the individual of a right that they already have but of which most people are unaware. It is a low-impact version of a kind of Miranda warning.  It informs the person of their choices under existing law.  It operates as an informed consent provision that requires an officer to be open with the individual about their  choices rather than hiding them and taking advantage of a lack of knowledge or a misunderstanding.



HB 485 captures a procedure that is used in several other states.  The supreme courts in Mississippi, Arkansas, Hawaii, New Jersey and Washington have all adopted some version of a requirement that an officer inform someone from whom they seek a consent to search that they have a right to refuse.  Colorado has passed a statute capturing a version of that requirement.  



A number of cities around the country have also either passed ordinances implementing the requirement or have police departments that do so as a matter of policy  They include Durham, NC; Chattanooga, TN; Louisville, KY; West Memphis, TN; New Orleans, LA; Austin, TX; Fayetteville, NC; Greensboro, NC; Chicago, IL and New York City.  



In New Hampshire, Wentworth, NH has notice of the right-to-refuse embedded in their written consent to search form.  And, others in NH law enforcement are providing notice of the right to refuse.  In State v. Livingston (2006), an officer from the New Hampshire Bureau of Highway Patrol Enforcement had stopped a truck for a routine commercial vehicle inspection. He informed the driver that he wanted to search the truck and asked for his consent, telling him that he had a right to refuse, apparently a common practice for the Bureau.



Even more notably, the NH Attorney General’s Law Enforcement Manual effectively recommends the practice of notifying someone of their right to refuse.  It says:



Police officers are not obligated to inform people that they have a right to refuse consent. However, the New Hampshire Supreme Court has stated that it is good policy to do so and, in some situations, such as a “knock and talk procedure,” the Court has considered requiring it as a prerequisite to valid consent. That a person was informed of the right to refuse before giving consent would be an important factor in favor of a finding of voluntariness.[footnoteRef:1]   [1:  https://www.doj.nh.gov/criminal/documents/law-enforcement-manual.pdf at 87 - 88.] 




HB 485  helps to protect individuals from making a decision in response to fear or intimidation from law enforcement. It also helps law enforcement by protecting officers and investigations from accusations of overbearing or intimidating conduct in obtaining a consent to search.



Some may say that it will inhibit an officer’s ability to do an investigation.  The available data contradicts that proposition.  A study of Austin, TX’s implementation of the notice-of-a-right-to-refuse requirement showed that there was a negligible impact on the number of productive searches and the crime rate did not change.  Another study of the two years after Fayetteville, NC implemented the requirement showed that there was no discernable increase in the crime rate.  A third study using a hypothetical situation showed that people ‘s willingness to consent to a search of their cellphone did not change when informed of their right to refuse.



HB 485 does not prevent an officer who has probable cause to believe there is something illegal in that which they wish to search.  It only prevents the officer without the requisite justification from asking for consent without informing the person of their right to refuse consent.



HB 485 makes good sense because it relieves people of having to make a choice whether to consent to having something searched without critical information – that they have a constitutional right to refuse to consent.  This bill will help ensure that if a person consents to a search, they are providing informed consent.  I encourage the Committee to vote ought to pass on HB 485.
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Archived: Friday, March 5, 2021 10:10:04 AM
From: Chrisinda Lynch

Sent: Tuesday, February 16, 2021 11:04:27 AM
To: ~House Criminal Justice and Public Safety
Subject: HB 485

Importance: Normal

Dear Representatives,
| urge you to vote "ought to pass' on this hill.

It requires that our citizens be informed by police officers of aright that they already have to
refuse a search of their vehicle without awarrant. If a person agrees to have law enforcement
conduct a search, thisindividual should do so with full information about the law and her/his
rights.

Thank you for your consideration,
Chrisinda M. Lynch
Concord, NH


mailto:cmmelynch@comcast.net
mailto:HouseCriminalJusticeandPublicSafety@leg.state.nh.us

Archived: Friday, March 5, 2021 10:07:31 AM
From: Sarah West

Sent: Wednesday, February 17, 2021 3:13:46 PM
To: ~House Criminal Justice and Public Safety
Subject: HB485 Written Testimony (Public)
Importance: Normal

Attachments:

HB#485.pdf I

Hello,

Attached is written testimony from a member of the NH High School Democrats in favor of
HB485.

Thank you,
Sarah West


mailto:swest@hsdems.org
mailto:HouseCriminalJusticeandPublicSafety@leg.state.nh.us

Dear Members of the Criminal Justice and Public Safety Committee,
The following is testimony written by a member of the New Hampshire High School Democrats:

While the Fourth amendment is meant to protect us from unreasonable intrusion into our lives
by the government, and specifies when “unreasonable searches and seizures” are unlawful, it is
much harder to establish what voluntariness in a consensual search means. HB485 will help
strengthen the understanding between law enforcement and civilians when it comes to the
matter of consent in consent in searches, and therefore, | ask you to vote in favor of it.

According to public records, 9 out of 10 searches by law enforcement officers are done without
a search warrant, and as long as they are done with probable cause or reasonable suspicion,
they are completely legal if the person searched agrees voluntarily to such a search. In most
cases, the officer just asks whether they can look around or search you or your car. Oftentimes,
people consent because they don’t understand that they have the right to refuse a consensual
search.

According to studies by researchers of UCLS and Cornell, the amount of pressure needed to
get civilians to comply with an unreasonable request by an authority figure is shockingly
minimal. The majority of people in those studies unlocked and handed over their cell phones to
a researcher who just asked them that he needed their phones and will leave the room with it to
check some information. Another group of people, when asked whether they would
hypothetically agree to such a request, overwhelmingly said “no” (96% vs.14%).

This discrepancy shows that even if we think a request is unreasonable, we probably still agree
and say “yes” to it for several reasons. People not only comply because they don’t know their
rights and might fear the consequences of a refusal, but mostly because of the social pressure
in such a situation, as well as the awkwardness a refusal would create.

Since the voluntariness of consenting to a search is a key component of the Fourth
Amendment, | am convinced that we need to do everything we can to help civilians to be able to
make a clear, well informed choice in these situations. Making them aware that a search is
voluntary is the central issue to helping them understand that no harm should come to them
when they refuse.

This bill will help to achieve that goal by clarifying for the person what their rights are, and thus
changing a possible misconception of negative consequences should they refuse. Similar to the
Miranda warnings, HB485 would not eliminate the psychological pressure to comply, but at least
close an informational gap people might have in making their decision.

Until we find a better solution that is free from social compliance pressure to guarantee what the
Fourth Amendment meant with voluntariness, it should be be a minimum requirement in my
opinion that a law enforcement officer informs a person of their right to refuse a consensual
search before conducting one, and | ask you to vote in favor of HB485.






Archived: Friday, March 5, 2021 10:10:02 AM
From: William Fontaine

Sent: Tuesday, February 16, 2021 4:44:33 PM
To: ~House Criminal Justice and Public Safety
Subject: In suport of HB485

Importance: Normal

| support HB485. If apolice officer fails to inform a person that he or she does not have to consent
to a search, then by definition the search cannot be consensual. Thisis pretty basic. | encourage
members of the Committee to support this legidation, which protects our basic civil rights.

William Fontaine
10 Longwood Ln
West Lebanon NH 03784


mailto:wfon55@gmail.com
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Archived: Monday, February 15, 2021 1:10:07 PM
From: Melissa Davis

Sent: Monday, February 15, 2021 12:36:20 PM
To: ~House Criminal Justice and Public Safety
Subject: HB485 Testimony

Importance: Normal

Attachments:

HB 485 Testimony - Melissa Davis.docﬂB 485 Testimony - Melissa Davis.docf

Hello,

Attached is my written testimony in support of HB 485.

Melissa Davis


mailto:melissalynndavis@gmail.com
mailto:HouseCriminalJusticeandPublicSafety@leg.state.nh.us
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February 15, 2021

To: House Criminal Justice and Public Safety Committee

From: Melissa Lynn Davis, Board Member


RE: HB 485

Dear Committee Members,


My name is Melissa Davis and I am here to testify on behalf the Board of Directors for the New Hampshire Association of Criminal Defense Lawyers in support of HB 485.  I have practiced criminal law in New Hampshire for over 15 years, first as a public defender and now as Director of the Criminal Practice Clinic and UNH Franklin Pierce School of Law.  I make this statement in my individual capacity and as Board Member for NHACDL.  The opinions I am expressing are solely mine and are not those of either UNH Franklin Pierce School of Law or of the University of New Hampshire. 


I am in support of HB 485 as it allows citizens the time and information necessary to make the important decision of whether or not to waive their constitutional right to require a warrant for searches of their cars after being stopped by police.


As described to me many times over my career by individuals who have been stopped by police and asked for consent to search their vehicle, here is the general situation this bill aims to address.  A person is pulled over by a police officer for a motor vehicle offense, usually for something like speeding or failure to use a turn signal.  The officer approaches the vehicle and asks maybe one or two questions relevant to the reason why he stopped the vehicle.  Questions such as, “do you know why I pulled you over?” and “can I have your license and registration?”  


However, questioning by the police officer soon turns to other topics totally irrelevant to the reason for the vehicle being stopped.  “Where are you coming from?” “Where are you headed?”  “What have you been doing this evening?” It is at this point where a driver, who is already feeling the normal human reactions of fear and nervousness at being pulled over by a police officer, begins to feel as though this officer already believes that they have done something wrong.  Something more than not using their turn signal or speeding. 


It is at this moment, that the driver begins to feel like they have to do everything the officer asks them, or they will be subject to further investigation, further detention, possibly arrest.  This feeling has been described to me by clients who have done nothing wrong, by friends, even by other attorneys.  I have felt it myself.  However, my feelings in that moment do not compare to those of people of color who are stopped at disproportionately higher rates in this State, and for whom a police encounter brings an entirely new level of fear and anxiety.  For these individuals, appearing cooperative and compliant by consenting to waive constitutional rights may seem necessary and not a choice.


Over and over, I have been told, and even witnessed through recorded body cameras, how people who initially try to assert their constitutional right to a warrant for a search of their vehicle are repeatedly interrogated by police in their efforts to obtain a verbal consent to search.  They are often not informed of their right to refuse, and even when they are, they are not told that their refusal will not be held against them in some way or somehow be used to charge or arrest them.  


This bill does not change the law.  It does not give anyone more constitutional protections than they already have.  This bill requires police to tell people what the law is and that if they choose to exercise their constitutional rights it cannot be used against them.  


This should sound familiar. The constitution already requires individuals to be informed of their right to remain silent, their right to an attorney, and their rights not to have those choices used against them.  And, I can tell you that in my experience the majority of people sign the form waiving those rights.  After being advised of their rights, and told that exercising them will not be used against them, they still choose to do so.  It is a knowing decision, rather than one coerced by the very nature of relationship between investigating officer and individual.  


The decision drivers are forced to make right now is coercive by its very nature.  It occurs on the side of the road between individual and police officer.  After a routine traffic stop has turned into a lengthy detention because a police officer has asked to search someone’s constitutionally protected private space for whatever contraband this officer thinks he may find.  This Bill helps to change the nature of that encounter into one where the individual can make an informed choice.  Should they refuse to grant consent, the officer is free to seize the vehicle and seek a warrant.  Should they sign the form and agree, then, absent the presence of other coercive tactics, any incriminating evidence can be used against them without argument that their consent was forced.  This bill protects both individuals and our society’s interest in fair prosecution.  As such, I offer my support.


PO Box 8, Epping, NH 03042

Phone (603) 556-8294 


www.NHACDL.org  katherine@NHACDL.org
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HB 485 - AS INTRODUCED

2021 SESSION

21-0626
08/04
HOUSE BILL 485
AN ACT requiring law enforcement officers to inform a person of their right to refuse a
consensual search.
SPONSORS: Rep. Roy, Rock. 32; Rep. Abramson, Rock. 37; Rep. Andrew Bouldin, Hills. 12;

Rep. Fellows, Graf. 8; Rep. Klein-Knight, Hills. 11; Rep. Potucek, Rock. 6; Rep.
Avellani, Carr. 5; Rep. Binford, Graf. 15; Rep. Moran, Hills. 34; Rep. B. King,
Hills. 23

COMMITTEE: Criminal Justice and Public Safety

ANALYSIS

This bill requires a law enforcement officer to inform a person of their right to refuse a
consensual search before conducting a consensual search.

Explanation: Matter added to current law appears in bold italics.

Matter removed from current law appears [in-brackets-andstruekthrough:|

Matter which is either (a) all new or (b) repealed and reenacted appears in regular type.
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HB 485 - AS INTRODUCED

21-0626
08/04
STATE OF NEW HAMPSHIRE
In the Year of Our Lord Two Thousand Twenty One
AN ACT requiring law enforcement officers to inform a person of their right to refuse a

consensual search.

Be it Enacted by the Senate and House of Representatives in General Court convened:

1 New Section; Right to Refuse a Consensual Search. Amend RSA 595-A by inserting after
section 9 the following new section:

595-A:10 Right to Refuse a Consensual Search. Before an officer attempts to conduct a
consensual search of a person, his or her vehicle, home, or other property, the officer shall inform
such person of his or her right to refuse such a search without a penalty. Such refusal shall not be
used in establishing probable cause for a warrantless search or in an application for a search
warrant, nor shall it be used to further extend any stop or interaction with a member of the public,
provided all other lawful reasons for the stop or interaction have been concluded. This section shall
not preclude searches incident to arrest, those searches allowed under the United States
Constitution for officer safety, or inventory searches of lawfully seized property, including but not
limited to vehicles towed in conjuction to the arrest of the operator.

2 Effective Date. This act shall take effect 60 days after its passage.
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