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CONSENT CALENDAR

February 26, 2021

The Committee on Criminal Justice and Public Safety

to which was referred HB 270-FN,

AN ACT relative to post-conviction DNA testing,

Having considered the same, report the same with the

recommendation that the bill OUGHT TO PASS.

Original: House Clerk
Cc: Committee Bill File



COMMITTEE REPORT

Committee: Criminal Justice and Public Safety

relative to post-conviction DNA testing.

Consent Calendaxr: | CONSEN T

STATEMENT OF INTENT

This bill cleans up and modernizes New Hampshire’s existing statute relating to post-conviction
DNA testing. Specifically, the bill outlines which court someone would petition for this type of relief,
provides for legal counsel for indigent petitioners and clarifies the evidentiary standard petitioners
must meet. The bill lowers the burden of proof a petitioner must satisfy to obtain this potentially
exculpatory evidence. It does not change the existing standards for overturning a conviction. DNA
evidence is relatively rare in New Hampshire criminal cases, and rarer yet when it could be
successfully used to exonerate someone already convicted. The fiscal note indicates it would not lead
to a large increase in petitions for testing, or court hearings, and as such would not have a fiscal
impact.

Vote 20-0.

Rep. Casey Conley
FOR THE COMMITTEE

Original: House Clerk
Cc: Committee Bill File



CONSENT CALENDAR

Criminal Justice and Public Safety
HB 270-FN, relative to post-conviction DNA testing. OUGHT TO PASS.
Rep. Casey Conley for Criminal Justice and Public Safety. HB 270 cleans up and modernizes
New Hampshire’s existing statute relating to post-conviction DNA testing. Specifically, the bill
outlines which court someone would petition for this type of relief, provides for legal counsel for
indigent petitioners and clarifies the evidentiary standard petitioners must meet. The bill lowers the
burden of proof a petitioner must satisfy to obtain this potentially exculpatory evidence. It does not
change the existing standards for overturning a conviction. DNA evidence is relatively rare in New
Hampshire criminal cases, and rarer yet when it could be successfully used to exonerate someone
already convicted. The fiscal note indicates it would not lead to a large increase in petitions for
testing, or court hearings, and as such would not have a fiscal impact.

Vote 20-0.

Original: House Clerk
Cc: Committee Bill File
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HOUSE COMMITTEE ON CRIMINAL JUSTICE AND PUBLIC SAFETY
EXECUTIVE SESSION on HB 270-FN
BILL TITLE: relative to post-conviction DNA testing.
DATE: February 26, 2021

LOB ROOM: 204

MOTIONS: OUGHT TO PASS

Moved by Rep. Conley Seconded by Rep. Marston Vote: 20-0

CONSENT CALENDAR: YES

Statement of Intent: Refer to Committee Report

Respectfully submitted,

Rep Jennifer Rhodes, Clerk
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HOUSE COMMITTEE ON CRIMINAL JUSTICE AND PUBLIC SAFETY
PUBLIC HEARING ON HB 270-FN
BILL TITLE: relative to post-conviction DNA testing.
DATE: February 26, 2021
LOB ROOM: 306 Time Public Hearing Called to Order: 10:00 AM

Time Adjourned: 10:25 AM

Committee Members: Reps. Abbas, Welch, Rhodes, Burt, Hopper, Green, Wallace,
Testerman, True, Pratt, Marston, Harriott-Gathright, Pantelakos, O'Hearne, Bordenet,
Meuse, R. Newman, Amanda Bouldin, Conley, Klein-Knight and Bradley

Bill Sponsors:
Rep. Conley Rep. Schapiro Rep. Moran

Rep. Cushing

TESTIMONY

*  Use asterisk if written testimony and/or amendments are submitted.

Rep. Conley — Support
e Introduced bill
e Bill is necessary for biological proof
e  Wrongly convicted can have path to innocence

Q: Rep. Pratt — Is there any new material introduced from last year — when died due to “covid”?
A: Bill is the same from before

Elizabeth Powers - Innocence Project — Support
e This will create a more clear path for people wrongly convicted

Q: Rep. Abbas — How difficult is it to provide the DNA?

A: Depends on the state

Q: Rep. Testerman — Could this put someone who is innocent for 1 crime, found guilty of another?
A: If you are innocent, you may not be concerned

Albert Scherr — Support
e  This will be helpful in the most severe crimes — murder, rape, etc.

Q: Rep. Abbas — Potential cost for DNA test

A: Minimal if state has lab

Q: Rep. True — Do you know of anyone requesting the DNA test (defendant) and was denied?
A: A few. Pre-trial is the key

Cynthia Mousse — Innocence Project — Support
e This isn’t anything negative time can come from this

Respectfully submitted,

Rep. Jennifer Rhodes
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Hello,
Enclosed, please find written comments on HB 270 for your consideration.

Thank you,
Cynthia

Cynthia M ousseau
Staff Attorney

Pronouns: she/her/hers

New England Innocence Project

617-945-0762

www.newenglandinnocence.org

1035 Cambridge Street, Suite 28A, Cambridge, MA 02141

CONFIDENTIALITY NOTICE: Thismessage isintended only for the designated recipient(s). It
may contain confidential or proprietary information and may be subject to the attorney-client
privilege or other confidentiality protections. If you are not a designated recipient, you may not
review, copy or distribute this message. If you receive thisin error, please notify the sender by
reply e-mail and delete this message. Thank you.
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Cynthia Mousseau

NH Staff Attorney, New England Innocence Project

Testimony on HB 270

Friday, February 26, 2021



My name is Cynthia Mousseau and I am the NH Staff Attorney from the New England Innocence Project, an organization that works to correct and prevent wrongful convictions throughout New England. I want to start by thanking the committee for considering my words on this proposed amendment to the post-conviction DNA testing statute. I am here because in this age of technology, access to post-conviction DNA testing is critical to protecting innocent people from continued wrongful incarceration. As science changes, the relationship of science and the law also must change to promote the integrity of the criminal legal system.

New Hampshire is a very special state, as we all know. One of the unique facts about New Hampshire is that there have been no exonerations in this state due to post-conviction DNA testing. We would love to believe that this is because we have a flawless criminal legal system here with perfect attorneys and judges. But the reality of human nature dictates that we all make mistakes and studies in this country show that the lack of exonerations is not likely an accurate representation of the amount of wrongful convictions within a state. Post-conviction litigation can be daunting and confusing and is often initiated without the aid of an attorney. Just the words “post-conviction litigation” would be enough to send many people in search of a dictionary. Adding science into the stew of legalese only serves to further muddy the waters. Just ask Gary Cifizzari. Gary was exonerated in December of 2019 after spending 35 years in prison for a brutal assault and murder that he did not commit. 

Gary was convicted of the crime in 1984. He maintained his innocence from the very beginning. So why did it take so long for Gary’s conviction to be overturned?

It certainly wasn’t for lack of trying. First, Gary appealed his conviction and lost. Then, 12 years after his conviction, he filed a motion for new trial, pro se, meaning without an attorney. Given Gary’s limited cognitive abilities, this filing was a monumental feat. But Gary knew he hadn’t done anything wrong. The court sent the case the Massachusetts Committee for Public Counsel Services to see if Gary could get an attorney to help him. CPCS declined to give Gary an attorney. The court then denied Gary’s motion, partly on the basis of procedural errors. Procedural errors are exactly the types of errors that attorneys are best at illuminating. Court rules, timelines, and other technical requirements for legal practice are accessible and navigable for an experienced attorney. For a person unfamiliar with the criminal legal system, these issues are frustrating at best and incomprehensible and defeating at worst. 

Science changed the landscape of criminal trials with the advent of DNA testing in the 90s. In 2003, Gary tried to apply the new technology to help him pursue his freedom. He filed a motion for post-conviction DNA testing. He didn’t know a lot about DNA but he knew he was innocent so he knew HIS DNA wouldn’t be present. At that time, no statute existed to explicitly require post-conviction DNA testing. And Gary did not have an attorney, could not demonstrate he was entitled to an attorney, and did not understand the legal mechanism to get testing -- so his request was denied. Undeterred, Gary filed another motion for testing in 2006. Still having no attorney, and still without a statute to protect Gary’s rights to the testing, he was denied again. 

In 2012, Massachusetts became the 49th state to pass a post-conviction DNA testing statute. In 2017, thirty-three years after Gary’s conviction, the executive director of the New England Innocence Project, Radha Natarajan, learned of Gary’s plight and took on his case. Using the new statute, the court authorized DNA testing in 2018. In February of 2019, DNA testing results began rolling in: Gary was not a match to the DNA found at the scene. Instead, the DNA matched the first suspect the police had questioned immediately after the crime occurred in 1984. After a second round of testing later in 2019, the District Attorney dropped the case against Gary. Finally, after 35 years of incarceration for a crime he never committed, Gary was free. 

Without the statute, without an attorney, Gary Cifizzari could very well remain incarcerated to this day. If Gary could have received counsel in 2003, he might have been released 15 years earlier.  He would have seen his mother before she passed away in 2006.  He could have had that many more birthdays and Christmases in freedom rather than in prison. 

I know this is not a case from New Hampshire. But there haven’t been any DNA exonerations in New Hampshire. And Gary’s case may highlight some reasons why. One of the lessons that Gary’s case teaches us is that if the laws allow it, some innocent people’s cases will fall through the cracks. The amendments that are proposed today fill in some of those cracks. By ensuring attorney involvement earlier on in the post-conviction process, we provide innocent people with a means of accessing guides in a foreign landscape. By changing the standard of proof and providing for discovery, we ensure that those that are innocent are given a fair chance to access life-saving evidence. By eliminating a timing requirement, we show that there is no expiration date for justice. By providing that consumptive testing must only be done by agreement, we prepare for a future where testing may be even more exacting. None of these changes are dramatic but the consequences of the changes may be for someone. 
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To the Committee:
Attached is my written testimony in support of HB 270
Best,
Albert (Buzz) Scherr
UNH School of Law
Concord, NH 03301
603-828-6515
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STATEMENT BY ALBERT SCHERR

PROFESSOR OF LAW, UNH FRANKLIN PIERCE SCHOOL OF LAW

HOUSE CRIMINAL JUSTICE & PUBLIC SAFETY COMMITTEE

HOUSE BILL 270

FEBRUARY 26, 2021



I have been on the faculty at UNH Law for about 27 years and, prior to that, I was a public defender in New Hampshire for 13 years.    I have been involved in the criminal legal system in New Hampshire for almost 40 years now. One of my areas of particular expertise is forensic DNA evidence.  I was involved in the first DNA case in New Hampshire, a murder case, and I have litigated or advised on the litigation of many DNA cases in this and other states for the last 30 years.  



I also represented an individual for 13 years on a challenge to his murder conviction using post-conviction DNA testing in collaboration with the National Innocence Project and the New England Innocence Project.  I also founded the Innocence Practicum at UNH Law in which students work with the New England Innocence Project to screen cases for the possible use of post-conviction DNA testing.



I make this statement in my individual capacity, and the opinions I am expressing are solely mine and are not those of either UNH Franklin Pierce School of Law or of the University of New Hampshire.  I appreciate the opportunity to testify before this committee and ask you to vote ought to pass on HB 270.



HB 270 is a low-cost house-keeping measure that improves the existing post-conviction DNA statute without opening up the floodgates to waves of litigation.  To date, the statute has been used rarely.  I can recall only one case, the case to which I referred above, as having used the statute in the last 10 years.  I have done an informal survey of  over 100 criminal defense lawyers in the state and none were aware of any petitions even being file, let alone testing ordered.  The Administrative Office of the Courts is not able to track the existence of any such petitions in the past and, in my conversations with the Judicial Council, they are clear that they do not anticipate the mild expansion of the statute’s coverage to impose any significant additional cost to the indigent defense system. 



The existing statute puts forward a complicated process that is difficult for prisoners to understand, let alone successfully even get a hearing on their request for testing.   HB 270 makes the process clearer; eases some of the difficult burdens and gets a lawyer involved early enough in the process (after a preliminary screening by the court) so the individual can make a claim that captures  any problem.  And, the involvement of a lawyer will help screen out frivolous petitions.



As an example, in the post-conviction DNA case mentioned above, we had a difficult time getting a judge to use the statute, let alone grant the request for DNA testing, primarily because the statute was very confusing as to its interplay with other statutes concerning any time limit for filing a petition.  HB 270 clears up that confusion.



More broadly and as others will describe, access to post-conviction DNA testing is an essential check on the inevitable imperfections in our criminal justice system.  We know with certainty from more than 25 years of work by the National Innocence Project and many others that wrongful convictions occur.  They occur in mistaken eyewitness identification cases.  They occur on false confession cases. They occur in ineffective lawyering cases.  They occur even in cases in which DNA or other forensic evidence has been prevented.  HB 270, though primarily a housekeeping bill, is an important improvement on the criminal justice system’s ability to account for its mistakes.  



I ask you to vote ought to pass  on HB 270.
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Please find attached written comments in support of HB 270 on behalf of the Innocence Project.
Thank you,

Beth Powers

Beth Powers

State Campaign Director

Innocence Project

40 Worth Street, Suite 701 | New York, NY 10013
212-364-5988| epowers@innocenceproject.org
www.innocenceproject.org
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Innocence Project Testimony in Support of HB 270
Before the New Hampshire House of Representatives
Criminal Justice and Public Safety Committee
February 26, 2021

The Innocence Project is a national organization dedicated to exonerating wrongfully convicted
people through postconviction DNA testing and reforming the criminal justice system to prevent
future injustice. We work with our local partners across the country, including the New England
Innocence Project, on policies that prevent and address wrongful conviction. We thank
Representative Conley for his leadership in sponsoring HB 270 and the House of Representatives
Criminal Justice and Public Safety Committee for its consideration of this greatly needed reform.
This committee heard and unanimously passed this bill last year. We thank you for your support
and ask again for your support this year. The Innocence Project strongly supports HB 270.

Nationally, there have been 375 DNA exonerations however none have occurred in the state of
New Hampshire. HB 270 proposes to improve the current postconviction DNA testing statute to
allow more efficient access to post-conviction DNA testing and enable the revelation of
wrongful convictions.

Extremely high threshold to obtain testing

Every state has a threshold to determine if one can obtain post-conviction DNA testing. New
Hampshire’s threshold to obtain testing is extremely high and out of line with the majority of
states. New Hampshire’s law requires the high burden of showing by “clear and convincing”
evidence that the results of the testing would “exonerate” the petitioner simply to allow DNA
testing to occur. HB 270 would give New Hampshire’s wrongfully convicted fairer access to
post-conviction DNA testing by adjusting the standard for testing to allow petitioners testing if
they can show by a “preponderance of the evidence” that they “would not have been convicted”
- among many other criteria. Twenty-five other states require a “reasonable probability” standard
for testing with eighteen of those requiring the results show they “would not have been
convicted.” Only three other states in addition to New Hampshire require such an extremely
strict “clear and convincing” standard to simply allow DNA testing to occur. Providing for a
lower threshold to enable testing does not result in automatic exoneration; it simply lowers the
threshold required to obtain post-conviction DNA testing, the results of which would then be
considered by the court in the context of the larger case. The current standard, in many
instances, prevents consideration of an innocence claim at the earliest stage by creating a barrier
to a simple DNA test.

Denial of testing due to “timeliness”
In contrast to the vast majority of other states, New Hampshire’s DNA testing law allows for
arbitrary determinations of “timeliness” to deny claims. Thus even if all substantive criteria are
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met, a petition for postconviction DNA testing can be denied due to not being filed in a timely
manner, which is undefined. HB 270 would prevent petitioners from being denied testing on
such grounds alone.

Appointment of Counsel

The post-conviction DNA testing statute already allows courts to appoint counsel to a petitioner,
however the statute allows this late in the process, after the petitioner has already completed
much of the process on their own. HB 270 moves up and guarantees appointment of counsel for
those whom a judge determines meet the initial criteria. Thirty-three states appoint counsel to
indigent defendants who are submitting post-conviction DNA claims. Of those, fourteen states
stipulate the court “shall appoint” counsel and two states stipulate “must” appoint counsel.
Providing for counsel earlier in the process not only enables justice for a potentially innocent
defendant; it also allows counsel to help develop a robust petition, which assists the court in its
consideration of the claim.

Ability for the entire sample to be consumed in one test

In some instances there may be the need to re-test a sample however this is not possible if the
entire sample is consumed or “used up” in one test. Generally samples are re-tested when the
initial test is inconclusive and a more advanced or discriminatory DNA testing method becomes
available. While at times the entire sample may be needed to complete a test, HB 270 ensures
that consumptive testing only occurs if both the prosecution and petitioner agree or by order of
the court.

Lack of an evidence inventory and discovery

Currently by statute the Attorney General or county attorney is required to ensure biological
material subject to testing is preserved pending the completion of the proceedings. However,
there is no requirement to inform the petitioner on the location and condition of evidence or to
provide other relevant discovery materials. This puts petitioners at a disadvantage in that they
may not know what exists that could be tested.

Only currently incarcerated people may petition for testing

The vast majority of states do not have an “incarceration requirement” to seek DNA testing.
New Hampshire is one of only eleven states that limit testing to those currently incarcerated.
Having a requirement that a petitioner be incarcerated bars relief for an innocent person who has
been released from custody but is still suffering under the many serious collateral consequences
of a criminal conviction including parole, probation or a sex offender registry. Without the
ability to test DNA, someone in a situation like this may be unable to seek testing that could
ultimately prove their innocence.

Removing requirement that petition identify specific type of DNA testing sought
Identifying the exact type of DNA testing that is being sought is a challenging and often
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impossible requirement for a petitioner. The vast majority of petitions are filed by incarcerated
individuals on their own behalf and they may not have access to this type of technical
information. A petitioner must show many stringent criteria such as how the testing may reveal
that they are innocent, what evidence should be tested, why it was not tested before and/or why
new testing now would offer more probative results. HB 270 maintains these steep criteria but
eliminates the often impossible requirement of stating the specific testing that is being requested.

Passage of HB 270 would clarify and modernize the current process for seeking DNA testing
post-conviction. This change would not make it any easier or lessen the standard by which a
conviction is overturned but rather would simply create a clearer path for obtaining DNA testing.
These changes not only benefit the innocent; often in the course of settling an innocence claim,
the actual perpetrator of the crime is also identified and therefore prevented from committing
additional crimes. While the criminal justice system is a human system, and therefore makes
mistakes, it is the responsibility of the government to ensure that these miscarriages of justice
can be identified and remedied. Changes to the existing post-conviction DNA testing law would
enable justice for the few that have experienced the unique horror of wrongful conviction who
could benefit from proving their innocence through DNA testing. Thank you for considering
these recommendations. Any questions or comments can be directed to Elizabeth Powers at
epowers@innocenceproject.org.
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HOUSE BILL 270-FN
AN ACT relative to post-conviction DNA testing.
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Cushing, Rock. 21

COMMITTEE: Criminal Justice and Public Safety

ANALYSIS

This bill amends the statute governing post-conviction DNA testing procedures.

Explanation: Matter added to current law appears in bold italics.

Matter removed from current law appears [in-brackets-and-struckthrough:|

Matter which is either (a) all new or (b) repealed and reenacted appears in regular type.
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STATE OF NEW HAMPSHIRE
In the Year of Our Lord Two Thousand Twenty One
AN ACT relative to post-conviction DNA testing.

Be it Enacted by the Senate and House of Representatives in General Court convened:

1 Post-Conviction DNA Testing of Biological Material. Amend RSA 651-D:2 to read as follows:
651-D:2 Post-Conviction DNA Testing of Biological Material.

I. A person in custody, on probation or parole, or whose liberty is otherwise
restrained as a result of a conviction or adjudication as a delinquent pursuant to the
judgment of the court may, notwithstanding RSA 526:4, at any time after conviction or
adjudication as a delinquent, petition the superior court in the county of conviction for forensic
DNA testing of any biological material. The petition shall, under penalty of perjury:

(a) Explain why the identity of the petitioner was or should have been a significant issue
during court proceedings notwithstanding the fact that the petitioner may have pled guilty or nolo
contendere, or made or is alleged to have made an incriminating statement or admission as to
identity.

(b) Explain why, in light of all the circumstances, the requested DNA testing will
exonerate the petitioner and demonstrate his or her innocence by proving that the petitioner has
been misidentified as the perpetrator of, or accomplice to, the crime for which the petitioner was
convicted.

(c) Make every reasonable attempt to identify [beth] the evidence that should be tested
[end-the-speetfie- type-of DPNA-testing-which-issought]|.

(d) Explain why the evidence sought to be tested by the petitioner was not previously
subjected to DNA testing, or explain how the evidence can be subjected to retesting with different
DNA techniques that provide a reasonable probability of reliable and probative results.

I-a. If the superior court determines that an indigent petitioner has met the
requirements of paragraph I, it shall appoint counsel to represent such petitioner in any
further proceedings under this section.

II. The court shall notify the office of the attorney general, or the county attorney who
prosecuted the case, of a petition made under this section and shall afford an opportunity to respond.
Upon receiving notice of a petition made under this section, the attorney general, or county attorney
who prosecuted the case, shall take such steps as are necessary to ensure that any remaining
biological material obtained in connection with the case or investigation is preserved pending the
completion of proceedings under this section and shall inform the petitioner regarding the
location and condition of evidence in their possession that was obtained in relation to the

underlying case, regardless of whether it was introduced at trial. Items discoverable at
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trial under the New Hampshire rules of criminal procedure shall be made available to the
petitioner.

III. After a hearing, the court [may]| shall order DNA testing pursuant to an application
made under this section upon finding that the petitioner has established each of the following factors
by [elear-and-eonvineing| a preponderance of the evidence:

(a) The evidence to be tested was secured in relation to the investigation or prosecution
that resulted in the petitioner's conviction or sentence, and is available and in a condition that would
permit the DNA testing that is requested in the motion.

(b) The evidence to be tested has been subject to a chain of custody sufficient to establish
it has not been substituted, tampered with, replaced, or altered in any material aspect.

(c) The evidence sought to be tested is material to the issue of the petitioner's identity as
the perpetrator of, or accomplice to, the crime.

(d) DNA results of the evidence sought to be tested would be material to the issue of the
petitioner's identity as the perpetrator of, or accomplice to, the crime that resulted in his or her
conviction or sentence.

(e) If the requested DNA testing produces exculpatory results, the testing will constitute
new, noncumulative material evidence that [will-exenerate-the-petitionerby-establishingthat-heor
she—was—misidentified—as—the perpetrator or accomplce—to—the crime| there is a reasonable

probability the petitioner would not have been convicted.

(f) The evidence sought to be tested was not previously tested using DNA technology or
the [technologyrequestedwasnot-available-atthetimeoftrial] type of testing sought is capable
of producing new or more informative results.

(g) If DNA or other forensic testing previously was done in connection with the case, the
requested DNA test would provide results that are new or [significantly] more [diseriminating]
informative and probative on a material issue of identity, and would have a reasonable probability
of contradicting prior test results.

(h) The testing requested employs a method generally accepted within the relevant
scientific community.

[{—"TFhe-motionts-timelandnetunreasonabldelayeds|

IV. If the court grants the motion for DNA testing, the court's order shall:

(a) Identify the specific evidence to be tested and the DNA technology to be used.

(b) If the court ordered different testing than requested by the petitioner, the court shall
explain why the different test was ordered.

(¢) Designate the New Hampshire state police forensic laboratory to conduct the test.

However, the court, upon a showing of good cause, may order testing by another laboratory or agency

ASCEDAAB)-or-the National Forensic—Seience—Training GCenter| that conforms to the current
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version of ISO/IEC 17025 requirements, the appropriate quality assurance standards
required by the Federal Bureau of Investigation, and to forensic-specific requirements, and
accredited by an organization that is a signatory to the International Laboratory
Accreditation Cooperation Mutual Recognition Arrangements for Testing Laboratories, if
requested by the petitioner. The laboratory shall give equal access to its personnel, opinions,
conclusions, reports, and other documentation to the prosecuting attorney and the
petitioner. Consumptive testing shall not occur except upon written permission by both the
prosecutor and petitioner or by a specific order of the court.
(d) [Repealed.]

V. The cost of DNA testing ordered under this section shall be paid by the petitioner, or by

the state, if the petitioner is indigent as determined by the court. [The-eourt-mayappeint-counselfor

indi . low thi ion]
VI.(a) If the results of DNA testing conducted under this section are unfavorable to the

petitioner, the court shall dismiss the application and in cases where the petitioner was convicted of
a sexual offense, the court shall forward the test results to the New Hampshire state prison, sex
offender program.

(b) In addition to any other substantive or procedural remedies provided by applicable
law, if the results of DNA testing conducted under this section are favorable to the petitioner, and
notwithstanding RSA 526:4, the court shall order a hearing and shall enter any order that serves
the interests of justice, including an order vacating and setting aside the judgment, discharging the
petitioner if the petitioner is in custody, resentencing the petitioner, or granting a new trial.

VII. Nothing in this chapter shall be construed to limit the circumstances under which a
person may obtain DNA testing or other post-conviction relief under any other provision of state or
federal law.

2 Effective Date. This act shall take effect 60 days after its passage.
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AN ACT relative to post-conviction DNA testing.
FISCAL IMPACT: [ X ] State [ ] County [ ]Local [ ]1None
Estimated Increase / (Decrease)

STATE: FY 2021 FY 2022 FY 2023 FY 2024
Appropriation $0 $0 $0 $0
Revenue $0 $0 $0 $0

. Indeterminable Indeterminable Indeterminable
Expenditures $0
Increase Increase Increase
Funding Source: [ X] General [ ]Education [ ]Highway [ ]Other

METHODOLOGY:

This bill amends the statute governing post-conviction DNA testing procedures.

The Judicial

Council indicates post-conviction DNA testing currently applies to individuals who are in

custody. The bill expands availability of DNA testing to individuals on probation, parole, or

anyone whose liberty is otherwise restrained. The bill would guarantee the right to court

appointed counsel if the superior court grants a petition for forensic DNA testing of biological

material and the petitioner is indigent. The Council is unable to predict either the number of

additional cases or the associated cost. However, based on information from the Department of

Safety, only a small number of the annual DNA test performed are for post-conviction matters.

While the cost is indeterminable, the Council anticipates an insignificant increase in

expenditures.

The Department of Safety indicates the fiscal impact of the bill on state expenditures is

indeterminable and will depend on the number of petitions that will meet the criteria in

proposed RSA 651-D:2, III. Frequently, DNA testing cannot be performed by the State Police

Forensic Laboratory and must be sent to a private laboratory at an additional cost to the

requestor or the State.

The Judicial Branch makes the following assumptions concerning the fiscal impact of this bill:

e The bill broadens the eligibility requirements to petition the Superior Court for authorization

to proceed with DNA testing of evidence related to a conviction or adjudication.

e The bill eliminates any potential argument that there are time limits related to petitions for

authorization to proceed with DNA testing of evidence related to a conviction or adjudication.




e The bill changes the appointment-of-counsel terms of the law from discretionary to
mandatory if certain basic conditions are met by a petitioner. This is likely to result in the
involvement of more appointed counsel in these proceedings and will likely increase the
length of time the proceedings take to get to a final disposition and will likely to increase the
in-court time for these proceedings.

e Because the bill changes the standard of review for petitions for post-conviction DNA testing
in two important ways that are more favorable to the petitioner, it is reasonable to assume
that anyone who has filed a previous petition for post-conviction DNA testing and who has
had their petition denied by the court would file a new petition under the new law.

e The bill would change the procedure in the courts to require the court to hold a hearing on a
petition. Under existing law the decision as to whether a hearing will be held is left to the
discretion of the trial court. This will increase the number of hearings held in connection

with petitions for post-conviction DNA testing.

The Judicial Branch does not have available statistics on the annual number motions for post-
conviction DNA testing. Without manually going through each file, the Branch cannot
determine how many motions for post-conviction DNA testing are filed each year. However
anecdotally, court staff indicate that these petitions are exceedingly rare, likely because the
identity of an offender is not regularly the issue in a sexual assault case in New Hampshire.
However, the bill would make these petitions more likely to occur, lowers the standard of proof
required to prevail, and requires that the court appoint counsel and hold in-court proceedings to
address the petitions. The Branch indicates these petitions are rare, the bill is likely to increase
the number petitions filed and a few more hearings would not be enough to have a fiscal impact.
The Branch assumes this increase in workload would likely be adsorbed by the Judicial Branch

within existing resources.

There would be no impact on state, county or local revenue or county and local expenditures.

It is assumed the fiscal impact of this bill will not occur until FY 2022.

AGENCIES CONTACTED:
Judicial Council, Department of Safety and Judicial Branch
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