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REGULAR CALENDAR

October 15, 2020

The Committee on Education to which was referred HB

1509,

AN ACT relative to emergency threat protection orders
for individuals at post secondary educational
institutions. Having considered the same, report the

same: RECOMMENDED FOR FUTURE LEGISLATION.

Rep Dav1d Luneau

FOR THE COMMITTEE

Original: House Clerk
Cc: Committee Bill File
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Committee: Education

relative to emergency threat protection orders
for individuals at post secondary educational

| institutions. —
Jate: | October15,2020 . .
Coh.senthalendar: REGULAR .”
Tewommendeion | RECOMMENDED FOR FUTURE LEGISLATION

STATEMENT OF INTENT

University System of New Hampshire campus safety officials are seeing an increase in threats
involving firearms and have asked the legislature for tools to help reduce these threats to the safety
of students, faculty, and staff. This bill enables campus safety officials to investigate and take action
based on reports made by friends, family, roommates, and others concerned about the safety and
wellbeing of a member of the school community or a potential threat to persons on campus. While
some on the committee are concerned that this policy would erode constitutional rights to possess a
firearm, the majority of the committee believes it provides campus safety officials with the right
tools to help reduce threats that could manifest in a higher education community, and puts some
actual structure behind the phrase “see something, say something."

Vote 9-4,

Rep. David Luneau
FOR THE COMMITTEE

Original: House Clerk
Cc: Committee Bill File




REGULAR CALENDAR

Education

HB 1509, relative to emergency threat protection orders for individuals at post secondary
educational institutions, RECOMMENDED FOR FUTURE LEGISLATION .

Rep. David Luneau for Edueation. University System of New Hampshire campus safety officials are
seeing an increase in threats involving firearms and have asked the legislature for tools to help
reduce these threats to the safety of students, faculty, and staff. This bill enables campus safety
officials to investigate and take action based on reports made by friends, family, roommates, and
others concerned about the safety and wellbeing of a member of the school community or a potential
threat to persons on campus. While some on the committee are concerned that this policy would
erode constitutional rights to possess a firearm, the majority of the committee believes it provides
campus safety officials with the right tools to help reduce threats that could manifest in a higher
education community, and puts some actual structure behind the phrase “see something, say
something," Vote 9-4.

Original: House Clerk
Cec: Commaittee Bill File



HB 1509 relative to emergency threat protection orders for individuals at post-secondary educational
institutions

Recommendation: Future legislation (9/4)

USNH campus safety officials are seeing an increase in threats involving firearms and have asked the
legislature for tools to help reduce these threats to the safety of students, faculty and staff. This bill
enables campus safety officials to investigate and take action based on reports made by friends, family,
roommates and others concerned about the safety and wellbeing of a member of the school community
or a potential threat to persons on campus. While some on the committee are concerned that this policy
would erode constitutional rights to possess a firearm, the majority of the committee believes it
provides campus safety officials with the right tools to help reduce threats that could manifestina
higher education community, and puts some actual structure behind the phrase “see something, say
something.”

Rep. Luneau






HOUSE COMMITTEE ON EDUCATION
EXECUTIVE SESSION on HB 1509

BILL TITLE: relative to emergency threat protection orders for individuals at post secondary
educational institutions.

DATE: September 22, 2020

LOB ROOM: Remote Meeting

MOTION:
Interim Study (2nd yr) Recommended for Future Legislation
Moved by Rep. Luneau Seconded by Rep. Le Vote: 9-4

Respectfully submitted,

Rep Linda Tanner, Clerk
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DATE: 7/22/Za /NSty fufrons
L,OB ROOM: Remote
MOTION: ;g/Recommended for Future Legislation

[ Not Recommended for Future Legislation

Moved by Rep. JAU /1 PE L~ Seconded by Rep. Le Vote: _%_f/

Respectfully submitted,

Rep. 7{54 / o#“’?%

Commlttee Clerk
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HOUSE COMMITTEE ON EDUCATION

SUBCOMMITTEE WORK SESSION on B 1509

BILL TITLE:; relative to emergency threat protection orders for individuals at post secondary
educational institutions.

DATE: September 22, 2020

Subcommittee Members: Reps. Myler, Luneau, Tanner, Shaw, Cornell, Doherty, Le, Ellison,
Mullen, Riel, Woodcock, Ladd and Allard

Comments and Recommendations: This bill was brought forward by the Higher Education

Study Commniittee to help by giving this tool to protect students who may have themselves or others.
Issues in language of this bill were pointed out.

MOTION:
Interim Study (2nd yr) Recommended for Future Legislation
Moved by Rep. Luneau Seconded by Rep. Le Vote: 9-4

Respectfully submitted,

Rep. Linda Tanner
Subcommittee Clerk



HOUSE COMMITTEE ON

SUBCOMMITTEE WORK SESSION ox

sILL TITLE: 3 1509 Kelphive 12 £merg¢/c gtzcﬂ”ﬂ’%"ft‘i(‘ @()7’}‘0%/()/0 ORDERS
Foe /WDivibuAls A7 &"(‘&}/?c/ﬂf&/ edocatronA/
DATE: /27 /20 JNSFFUFION S

Subcommittee Members:

Comments and Recommendations:

{‘//f/ %‘éé/ s /;pa ,54 )%'?/uﬂ»-c.f/ 4‘{/ %/@ /Z“/{u_ f/

‘44/ Freals (Brere a—é‘ér—/r*’ 7§ /ke/é/ Lo ‘) 4;1/1‘—"”\ /c{m— fov

v/z f?zﬁwﬂ/ St Lencl it //(/w /wu/w v bty O
(\/éﬁ&w wn /@iuﬁw&q a’> ﬁux /»&éff bsteg /Mww‘é/ geh.

W
MOTION: [0 Recommended for Future Legislation
[J Not Recommended for Future Legislation
Moved by Rep. Seconded by Rep. Vote:

Respectfully submitted,

Rep.
Subcommittee Chairman/Clerk
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February 12, 2020

The Committee on Education to which was referred HB

1509,

AN ACT relative to emergency threat protection orders
for individuals at post secondary educational
institutions. Having considered the same, report the

same with the recommendation that the bill be

REFERRED FOR INTERIM STUDY.

Original: House Clerk
Ce: Committee Bill File



COMMITTEE REPORT

Committee: Education

relative to emergency threat protection orders
for individuals at post secondary educational

instituti
G

“Consent Calendar: REGULAR

FE

STATEMENT OF INTENT

University System of New Hampshire campus safety officials are seeing an increase in threats
involving firearms and have asked the legislature for tools to help address reducing these threats to
the safety of students, faculty, and staff. This bill enables campus safety officials to investigate and
take action based on reports made by friends, family, roommates, and others concerned about the
safety and well-being of another member of the school community or a potential threat to persons on
campus. Officials will have the authority to remove weapons from an individual if they find that
specific conditions exist to substantiate the report. The individual’'s rights are protected through a
process that is based on the state’s involuntary emergency admissions statute, which involve a
hearing before a judge in the circuit court and the right to an attorney. The bill applies only to
persons who are or were recently members of the college community, is narrowly limited to threats
of suicide by gun or mass shooting, and safeguards civil rights with a proven method taken from
existing state law. The amendment clarifies these limitations and the due process protection.
However, this is a bill that needs more study. Further work is needed on technical and language
issues. Vote 11-G.

Vote 11-6.

Rep. Mark Vallone
FOR THE COMMITTEE

Original: House Clerk
Cc: Committee Bill File




REGULAR CALENDAR

Education

HB 1509, relative to emergency threat protection orders for individuals at post secondary
educational institutions. REFER FOR INTERIM STUDY.

Rep. Mark Vallone for Education. University System of New Hampshire campus safety officials are
seeing an increase in threats involving firearms and have asked the legislature for tools to help
address reducing these threats to the safety of students, faculty, and staff. This bill enables campus
safety officials to investigate and take action based on reports made by friends, family, roommates,
and others concerned about the safety and well-being of another member of the school community or
a potential threat to persons on campus. Officials will have the authority to remove weapons from
an individual if they find that specific conditions exist to substantiate the report. The individual's
rights are protected through a process that is based on the state’s involuntary emergency admissions
statute, which involve a hearing before a judge in the circuit court and the right to an attorney. The
bill applies only to persons who are or were recently members of the college community, is narrowly
limited to threats of suicide by gun or mass shooting, and safeguards civil rights with a proven
method taken from existing state law. The amendment clarifies these limitations and the due
process protection. However, this is a bill that needs more study. Further work is needed on
technical and language issues. Vote 11-6, Vote 11-6.

Original: House Clerk
Cec: Commaittee Bill File



COMMITTEE REPORT

Committee: Education

Title: relative to emergency threat protection orders
for individuals at post secondary educational
| institutions,

Consent Calendanr:

REGULAR

STATEMENT OF INTENT

USNH campus safety officials are seeing an increase in threats involving firearms and have asked
the legislature for tools to help address reduce these threats to the safety of students, faculty and
staff. This bill enables campus safety officials to investigate and take action based on reports made
by friends, family, roommates and others concerned about the safety and wellbeing of another
member of the school community or a potential threat to persons on campus. Officials will have the
authority to remove weapons from an individual if they find that specific conditions exist to
substantiate the report. The individual’s rights are protected through a process that is based on the
state’s involuntary emergency admissions statute, which involve a hearing before a judge in the
circuit court and the right to an attorney. The bill applies only to persons who are or were recently
members of the college community, is narrowly limited to threats of suicide by gun or mass shooting,
and safeguards civil rights with a proven method taken from existing state law. The amendment
clarifies these limitations and the due process protection. However, this is a bill that needs more
study. Further work is needed on technical and language issues, Vote 11-6.

Vote 11-6. W W

Rep. Mark Vallone
FOR THE COMMITTEE

Original: House Clerk
Cc: Committee Bill File



REGULAR CALENDAR

Ec;@ation VMOOMQ W W CM—(g

HB 1509, relative to emergency threat protection orders for individuals at post secondary educational

mstltutlons WITHG‘H'WN ‘% I/ S

: : USNH campus safety officials are seeing an
increase in threats 1nvolv1ng flrearms and have asked the legislature for tools to help address reduce
\ these threats to the safety of students, faculty and staff. This bill enables campus safety officials to
\ investigate and take action based on reports made by friends, family, roommates and others concerned
about the safety and wellbeing of another member of the school community or a potential threat to
persons on campus. Officials will have the authority to remove weapons from an individual if they find
that specific conditions exist to substantiate the report. The individual’s rights are protected through a
process that is based on the state’s involuntary emergency admissions statute, which involve a hearing
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Original: House Clerk
Cc: Committee Bill File
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HOUSE COMMITTEE ON EDUCATION
EXECUTIVE SESSION on HB 1509

BILL TITLE: relative to emergency threat protection orders for individuals at post secondary
educational institutions.

DATE: February 12, 2020

LOB ROOM: 207

MOTIONS: OUGHT TO PASS WITH AMENDMENT
Moved by Rep. Luneau Seconded by Rep. Doherty AM Vote: 10-10
Amendment # 2020-0596h

Moved by Rep. Luneau Seconded by Rep. Doherty Vote: 12-8

Reconsideration of Vote on HB 1509

MOTION:

Interim Study (2nd yr) Recommended for Future Legislation

Moved by Rep. Vallone Seconded by Rep. Ladd Vote: 11-6
CONSENT CALENDAR: NO

Statement of Intent: Refer to Committee Report

Respectfully submitted, 7

= ﬁep‘Linda Tanner, Clerk



HOUSE COMMITTEE ON EDUCATION

EXECUTIVE SESSION on HB 1509

BILL TITLE: relative to emergency threat protection orders for individuals at post secondary
educational institutions.
DATE: ) / 2’5

LOB ROOM: 207

MOTION: (Please check one box) /77/7’//(_} f?{’é %/c‘ff/l
OTI/A; O ITL [] Retain (1st year) [] Adoption of o
9/ Amendment # 9 K/é/’l
[ Interim Study (2nd year) (if offered)
Moved by Rep. ji /N € e Seconded by Rep. DC)A({ZJY Vote: ga”/d
MOTION: (Please check one box) ,4/7/ ) G{
P —__'-_'__'__\
X QTR O OoTP/A [ ITL [J Retain (15t year) ] Adoption of
Amendment # 05: %2 llf
[J Interim Study (2nd year) (if offered)
—-— " 0
Moved by Rep. Vi UNEU I Seconded by Rep. DJ /[E’ﬁ “/él Vote: /A0
[
MOTION: (Please check one box)
O OTP [ OTP/A OITL [J Retain (18t year) [J Adoption of
Amendment #
ﬂlnterim Study (2nd year) (if offered)
Moved by Rep. \/?// o€ Seconded by Rep. L/PI'DD Vote: / /a ol
MOTION: (Please check one box)
O OoTP 0O oTP/A OITL [] Retain (1%t year) (0 Adoption of
Amendment #
[J Interim Study (2nd year) (if offered)
Moved by Rep. Seconded by Rep. Vote:
CONSENT CALENDAR: YES NO
0
Minority Report? Yes / No  If yes, author, Rep: Motion
) ‘)
. /
Respectfully submitted: é (T / /M K e

Rep Linda Tanner, Clerk
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Rep. Luneau, Merr. 10
February 11, 2020
2020-0596h

08/04

Amendment to HB 1508

Amend RSA 135-G:1, VIII through XIX as inserted by section 1 of the bill by replacing them with the

following:

VIII. ‘“Individual" means any person who is a student, form_erf sﬁﬁdent who left the
institution within the last 12 months, emplovee, or former employee at a pos€ sggoh&&ry’%ducational
institution. C Lo

IX. Law enforcement official” means a law enforcement 0ff'1c1al employed by a state,
municipal, or local law enforcement agency in New Hampshlre ora pnvate secuuty official employed
by a postsecondary educational institution. . b

X. "Licensed mental health professional" 'i;xeans a“person licensed by the state of New
Hampshire or another state to provide mental heéi_lth serviéés and who has had suicide threat
training. _ ! e '
XI. "Mental health" for purposes' of RSA 13{5 G:2, or II(b)(1) means an individual who
appears to have depression, anxiety,”or paranma, in,his or her daily life in the 6 months before the
attack. "Mental health" is not synonymous with a dlagnosm of mental illness.

XII. "Other weapons" means any.item capable of causing mass casualties such as, but not
limited to, an explosive device, a_motor vei.ﬁcle, or bio-hazardous materials.

XIII. "Planning" means specific thoughts and actions involved in carrying out a shooting
attack as revealed in words and;’(.)'r conduct. These actions may include the decision to engage in
violence, the selection of sﬁeciﬁic or random targets, the act of conducting surveillance, and other
practical issues such as obtaining victim schedules, transportation, and site access. A general intent
to act"‘vibl.@;;:i.tiy' does not constitute planning.

XV "Postsecondary educational institution" means any institution governed by the higher

_‘educaticm commission under RSA 21-N:8-a.

XV. "Potential stressors" means physical, psychological, or social forces within the last year
that place real or perceived demands or pressures on an individual and which are causing
psychological and/or physical distress.

XVI. "Preparation" means actions within the last year taken to procure the means for the
attack, such as a firearm, ammunition, special clothing, or body armor.

XVII. "Primary grievance" means the cause of the active shooter's distress or resentment; a
perception, not necessarily based in reality, of having been wronged or treated unfairly or

inappropriately. It is more than a typical feeling of resentment or passing anger, rather it is one
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Amendment to HB 1509
- Page 2 -

employment, governmental, academic, or financial actions that were perceived as distinetly personal
to the respondent.

XVIII. "Public mass casualty shooter" means an individual who plans to kill, attempts to
kill, or kills more than one person at a postsecondary educational institution.

XIX. "Respondent" means the individual against whom the petition in RSA 135-G:4 is filed.

XX. "Targeting” means a person or group of people who were identifiable before the shooting
occurred and whom the respondent intended to attack. It is not necessary that the respondent

knows the target by name; intending to attack a person holding a posmon at®or, afflha_ d with a

business, educational facility, or ina governmental agency shall be sufﬁ Qenf, v

I. The respondgnf"é}iq_ll ndtl-h_avg, the firearms removed prior to the hearing unless upon

filing of the petition as d‘é'ét':ribedfin RSAQ-"l'.'.35-G:3 the circuit court concludes, by a preponderance of

the evidence, that an imminent ¥ k}of serious harm exists prior to the scheduled hearing pursuant
to RSA 135-G:4 to th;a respondentv or to other people pursuant to the standard in RSA 135-G:2. The

court is not reqmred toﬁhoid a hearlng or to provide notice to the respondent prior to issuing such

order if it detert ;:.es from the petition that the imminence of the risk is such that immediate

(.6

‘rémoval is necessary. After issuance of a pre-hearing order, the court shall designate

apprognate authorltles to identify less intrusive alternatives to potential removal at a RSA 135-G:10

B

y
that results in a grossly distorted preoccupation with a sense of injustice, such as interpersonal, b
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HOUSE COMMITTEE ON EDUCATION
PUBLIC HEARING ON HB 1509

BILL TITLE: relative to emergency threat protection orders for individuals at post
secondary educational institutions.

DATE:  February5, 2020
LOB ROOM: 207 Time Public Hearing Called to Order: 10:14 a.m.

Time Adjourned: 12:29 p.m,

Committee Members: Reps. Luneau, Cornell, Doherty, Le, Ellison, Mullen, Vallone,
Woodcock, Ladd, Cordelli, Allard and A. Lekas

Bill Sponsors:

Rep. Luneau Rep. Bordenet Rep. Welch
Rep. Rodd Rep. Amanda Bouldin
TESTIMONY

*  Use asterisk if written testimony and/or amendments are submitted.

(1.) *Rep, Luneau - Sponsor Supports
Intent - Improve safety on institutes of higher education. See written testimony. Focuses on
two threats - suicide by gun and mass shootings. Gives tools needed to investigate threats.

(2.) *Dr. James Silver - Supports - See written testimony
FBI study of pre-attack behaviors. Statements are own.
(1.) Thereisn't a profile. Age range 11-88 years old.

(2.) Rarely impulsive or spontaneous.
(3.) Pathway to violence - planning
See warning signs - report - respond.
Bill is based on what people are doing.
Evidence - not who they are.
Bill has limited approach.
Not just a checklist.
TAPS Act - federal - experts to put together standards for threat assessment.

(3.) * Albert Scherr - Professor of Law, UNH Franklin Pierce School of Law
Supports - Written testimony.
Emphasis on engaging the person.
Rights of due process. No hearsay. IFull right to appeal.
Used as rough model - involuntarily hospitalization.
Would recommend expanding to all public institutions.
Not intended to be a gun grab, but safety issues at post secondary educational institutions.

{4.) *Rep. David Coursin - Opposition - Written testimony and chart
Feels HB 1509 falls short of RSA 135-C;27-33 and 173-B. Feels protections should be in place
before notice.

(5.) Rep. David Welch - Co-Sponsor - Part of bill
Likes that due process is included.

(6.) *Robin Skudlarek - Member of Moms Demand for Gun Sense in America - Oppose
Too narrow.



(7.) Rep. Werner Horn - Oppose
Feels takes away constitutional right to keep and bear arms,

(8.) Donna Pare - Support
Question - How many killed during the 63 mass shootings studied

(9.) Tracy Hahn-Burkett - Oppose - Kent St. Coalition
Feels to specific and unclear.

{10.) Alan Rice - Gun Owners of America - Oppose
Issue is seeking to predict future behavior.

(11.) Rep. Ray Newman - Nashua - Oppose.

Respectfully submitted: (
I3

Kep. [atie

Rep. Patricia Cornell, Acting Clerk



HOUSE COMMITTEE ON EDUCATION
PUBLIC HEARING ON HB 1509

BILLTITLE: relative to emergency threat protection orders for individuals at post
secondary educational institutions.

DATE: ;/5’/3 030

.yl
ROOM: 207 Time Public Hearing Called to Order: M
4
Time Adjourned: /6:2 ’ &9

(please circle if present)

Tanner, Shaw ”
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uller 1el

Biil Sponsors:
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individual of concern prior to the filing of any petition that seeks to remove a constitutional right.
Undoubtedly, such requirements will increase the likelihood of a volatile situation being resolved
short of the temporary deprivation of any right.

Further, the Court considering whether to grant the ETPO order must evaluate less
intrusive alternatives to the situation other than temporary removal of a constitutional right.
Again, the emphasis is as much on finding resolutions to the underlying crisis as it is the ability
to remove someone’s guns specifically.

CONCLUSION

Balancing the threat of public safety in a school setting or self-harm in a potential suicide
circumstance with the constitutional right to possess guns is a difficult one. But, insuring the
right balance is critical to legislation that will not only be upheld in courts, but will be effective
in practice. HB1509 achieves this. Irespectfully urge the members of this Committee to vote
“Ounght to Pass” on HB1509.




These threats — of suicide by gun and of mass casualty shooters — are real, more importantly for
HB1509, there are evidence-backed threat factors that can identify particular people in the
moment who we believe are immediate threats in either category. Unlike other red flag
legislation, HB 1509 narrowly defines a set of specific individuals who show reliable signs that
they are a real and present threat to cause injury with a gun to themselves or others or another
weapon capable of causing injury to multiple people. This narrow and tailored focus achieves the
goals of Red Flag legislation, while avoiding the constitutional challenges posed by broader
alternatives.

THE CONSTITUTIONAL DEPRIVATION

Any discussion around legislation like this inevitably must take into account and balance
other interests with the Constitutional right in New Hampshire to possess guns. Part I, Article 2-
a of the New Hampshire Constitution says: ““All persons have the right to keep and bear arms in
defense of themselves, their families, their property, and the state.” This constitutional provision
and its equivalent in the United States Constitution have been interpreted to protect gun owners
from some restrictive gun laws such as licensing provisions or before-the-fact prohibitions on the
possession of certain types of guns.

HB1509 would allow the state to deprive a gun owner, at least temporarily, of their right
to possess an otherwise lawfully own a gun through an Emergency Threat Protection Order
(ETPO) Such a deprivation is more than a restriction. It constitutes the removal, albeit
temporarily, of a constitutional right and merits significant due process protection before it
OCCUIS.

We want to make sure that the temporary deprivation is correct; that it gives the target
notice of the possible deprivation ahead of time; that it gives them the substantive tools and
ability to challenge the claims underlying the reasons for the deprivation and that it gives them
the chance to have an appellate court review the deprivation order to see if a mistake was made.
These protections are the essence of fairness.

HB 1509 has significant due process protections. It provides for notice even in an
emergency situation. It provides for the single best due process protection, the right to counsel,
for a removal hearing to effectively implement all the other due process protections. It requires
live witnesses, rather than simply a written affidavit. It requires the opportunity to cross-
examine and challenge those witnesses offering evidence that an actionable threat exists. It
requires that the respondent (the target) may call their own witnesses and provides the authority
of the court behind any witness request. It protects the respondent from the use of unreliable
evidence like character attacks, hearsay and other stale, rumor-based information.

HB 1509 also has another protection that increases the chances of a fair and appropriate
resolution of the matter. It requires a concerned individual to report their concerns to the police
who are required to do an investigation before filing a petition. Only the police may file a
petition for a court order and, when they do so, they must report whether they have asked the
individual to relinquish their gun temporarily and whether a petition for involuntary emergency
commitment has been filed, instead of an emergency threat protection order (ETPO) petition.
These requirements effectively emphasize the importance of trained people reaching out to the



STATEMENT BY ALBERT SCHERR
PROFESSOR OF LAwW, UNH FRANKLIN PIERCE SCHOOL OF LAW
Housg EDUCATION COMMITTEE
Housk BILL 1509
FEBRUARY 5, 2020

I have been on the faculty at UNH Law for over 25 years and, prior to that, I was a public
defender in New Hampshire for 13 years. 1 teach, write and lecture about constitutional criminal
procedure issues in the criminal justice system. I have been involved in the criminal justice
system in New Hampshire for almost 39 years and have worked closely and on a bipartisan basis
with many legislators on various constitutional issues.

I make this statement in my individual capacity, and the opinions I am expressing are
solely mine and are not those of either UNH Franklin Pierce School of Law or of the University
of New Hampshire. I appreciate the opportunity to testify before this committee and ask you to
vote ought to pass on HB 1509.

One of the central challenges with any so-called red flag bill is to balance two compelling
concerns: the safety of those who are a threat to commit suicide and the threat to the public of
those who are what I would call incipient public mass casualty shooters with the due process
rights inherent in the constitutional right to gun ownership for self-defense in New Hampshire.

THE THREAT

We do not want to sit by powerlessly if someone is an identifiable threat to commit
suicide and who has a gun or access to one. Sixty percent of gun deaths in the United States are
suicides. We want to act quickly and effectively when the threat is real. With suicide, we know
experts can identify factors that tell us when the threat is real.

We also do not want to sit by powerlessly when we see demonstrable signs that someone
is a threat to engage in a mass casualty shooting. Experts like the FBI’s Behavioral Analysis
Unit and Professor Silver tell us that in a number of the public mass casualty shootings that have
occurred a certain set of pre-attack behaviors were observable. Taken together, such signs allow
us to identify at least some of those who are tangible threats to engage in a mass casualty
shooting.

These two kinds of threats are particularly acute in educational institutions. The threat of suicide
in teenagers is very real.' The threat of a public mass casualty shooter in a school is also real and
deeply alarming. One only need remember what happened in Columbine high school, Virginia
Tech, Sandy Hook elementary school, Stoneman Douglas high school and others to understand
that school are too commonly the targets of mass casualty shooters. Though HB 1509 currently
covers only higher education institutions, I strongly recommend that it be amended to include
any educational institutional in New Hampshire, public and private.

! According to the National Institutes of Health, “The rate of teen suicide has increased over the last
decade. Suicide is now the second leading cause of death for teens and young adults in the United States.”



time it would take to have a person evaluated by a mental health professional could be
the difference between life and death. In many cases, concerned family members or law
enforcement may not have the power to get a person who is contemplating suicide
evaluated by a mental health professional at all (voluntarily or otherwise). In cases
where no professional evaluation is conducted, the bill only allows for intervention if a
sufficient number of enumerated risk factors are present. This arbitrary formula would
dangerously undermine the efficacy of this policy.

An effective ERPO policy must enable courts to restrict firearm access quickly in cases
where the risk of harm is imminent. HB1509 fails across the board in establishing an
impactful tool for NH. | urge you to oppose HB 1508 and focus on passing HB 687.

Robin Skudlarek
Londonderry
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New Hampshire Education Committee
Legislative Office Building

107 North Main Street

Concord, NH 03301

Hello House Education Commitiee Members,

Thank you for allowing me to speak on HB1509. My name is Robin Skudlarek. | am a
resident of Londonderry and a member of Moms Demand Action for Gun Sense in
America.

| want to express my strong opposition to HB1509. Though well intentioned, this bill
does not provide a sound tool with which to comprehensively address an imminent
threat of firearm suicide or homicide. It’'s narrow focus and overly specific criteria make
it impractical and it limits jurisdiction to people with connections to college campuses.
New Hampshire would be much better served putting energy into passing HB 687,
passed by the House in January, to establish a robust extreme risk protection order
process.

Threat of a person becoming a public mass casualty shooter is one of only fwo reasons
this bill allows for intervention (the other being risk of suicide). The bill sets up an
exceedingly narrow set of definitions of those who can be found to pose such a threat.
Though suicides and public mass shootings are two of the types of gun violence
tragedies that ERPOs can prevent, focusing solely on these types of threats, and
defining them as narrowly as this bill does, is dangerous and unnecessary. The ‘public
mass casualty shooter definition would fail o address countless incidents of imminent
risk. For example, a person who displays warning signs that they are likely to kill only 1
other person with a firearm would not meet the standards set by this bill, as they would
fall outside the definition of ‘public mass casualty shooter.’ Likewise, a person who
displays warning signs that they are likely to kill multiple people but not to do so in a
public place would not meet the standards set by this bill, as they would fall outside the
definition of ‘mass casualty shooter.’

The bill does allow for issuance of ERPOs in cases where there is a risk of suicide, but,
again, the draft uses a needlessly narrow approach to define the circumstances in
which these orders can be issued. The bill would only allow orders to be issued if 1) four
or more of nine enumerated risk factors are present in a given case or 2) based on the
testimony of a mental health professional. The checklist approach is fatally flawed and
this narrow focus would render the policy largely ineffective. In a moment of crisis, the




Testimony of Tracy Hahn-Burkett on HB 1509
House Committee on Education, February 5, 2020

Thank you for giving me the opportunity to speak to you today. My name is Tracy Hahn-
Burkett, and I’m the Convener of the Kent Street Coalition’s Working Group on Gun Violence
Prevention.

We applaud the intent of this legislation. People in New Hampshire do need a means
within the law to be able to remove firearms in an emergency situation from those who present
an imminent danger to themselves or others. However, we have a number of concerns about the
way this bill takes on that goal. I will lay out just a few of those concerns here.

First, in any life-and-death emergency, speed is of the essence. But several provisions
here slow or stop the process of removing firearms from someone who is posing a threat, thus
unnecessarily and dangerously increasing the risk of harm. For example:

1. Only a law enforcement officer can file a petition; not a close relative of any kind. This
creates an additional layer of procedure to jump through for someone who feels
threatened or worried for their own or a loved one’s safety in a potential life-threatening
situation. And in some situations, the petition has to include an affidavit from a mental
health professional who has examined the respondent within 7 days prior to the filing of a
petition. These requirements are not reflective of reality in a real emergency.

2. The number and character of the criteria for behavior giving rise to an “emergency threat
protection order” or a “public mass casualty shooter” are so specific and demanding in
both quality and quantity that they exclude numerous legitimate situations where an

ERPO ought to apply. For example, in G:2 II(a), if verbal suicide threats are present, why



at? by

Testimony of Tracy Hahn-Burkett | February 5, 2020

would previous suicide attempts not be reason enough to remove firearms for the
person’s safety?

Even if the very specific standards of the bill are met, the court is only supposed to issue
an order when “no other reasonable alternatives exist...” A non-exclusive list of such
alternatives includes mental health counseling or gun-safety training. As another
organization phrased it, “There are no circumstances in which the standard of proof has
been met as required by this very specific statute and gun-safety training is an appropriate
remedy.”

The language of the bill is unclear; is there a provision to remove firearms immediately if
there’s an imminent risk of harm though it might be before the hearing, or isn’t there?
The point of any ERPO or ERPO-like law should be to intervene before someone dies,
but it’s just not clear that this intervention can take place in time here.

There are more issues, but you get the idea. In closing, I need to add that there is another

bill working its way through the House now that accomplishes the goal of providing a means
for issuing an emergency risk protection order when someone poses an imminent risk of
harm to themselves or others. HB 687 is the result of literally years of work with legislators
and stakeholders, it provides protection for everyone—mnot just those in the post-secondary

setting, and we believe it to be the superior bill.

Thank you for your time.
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Why This Emergency Threat Protection Order (ETPO) Proposal (HB 1509))

SCOPE

¢ The three possible groups of concern:
1. Those who are a threat to commit suicide using a gun
2. Those who are a threat to become a public mass casualty shooter.
3. Those who are a rick to commit a violent act with a gun.

e The suicide-by-gun and public-mass-casualty-shooter individuals each present
immediate and observable threats to imminent gun violence to themselves or
groups of others. If we observe certain behaviors as identified in the proposal in
RSA 135-E:2 (A) & (B), it means that individual is an immediate and observable
threat.

e The risk-of-violence group is much less so. Someone who owns a gun with a past
history of some sort of violence is a greater risk to commit a future violent act with a
gun but not everyone with a past history of violence will commit a future crime with
a gun.

 This ETPO proposal does not exist in a vacuum. Any proposed ETPO or ERPO
legislation fills in the gap that exists between the Involuntary Emergency Admission
(IEA) statute and criminal statutes. An ETPO order would intervene in a
circumstance not covered by the |EA or criminal statutes. So, those who have a
serious mental illness and threaten to shoot themselves or others will fit under the
I[EA statute.

PROCESS

e This proposal removes firearms from one who has a constitutional right to possess
them under the NH Constitution. The process afforded that individual shall be
commensurate with the process due the removal of a constitutional right.

e This ETPO proposal does that by using the IEA statute, a deprivation-of-a-
constitutional-right statute, as a rough model. The IEA process model has been
vetted over the last 30+ years as to its constitutionality.



STATEMENT OF JAMES SILVER
ASSISTANT PROFESSOR OF CRIMINAL JUSTICE
WORCESTER STATE UNIVERSITY
HOUSE EDUCATION COMMITTEE
HOUSE BILL1309
FEBRUARY 5,2020

I was an Assistant United States Attorney in Washington, DC and criminal defense lawyer in
Massachusetts. Currently I am an assistant professor of criminal justice at Worcester State
University with a research focus on public mass shootings and terrorism. As part of my
scholarship, | was a research fellow at the Federal Bureau of Investigations Behavioral Analysis
Unit in Quantico, Virginia where I ran a study of active shooters. I am the lead author of the
FBI's 2018 publication A Study of the Pre-Attack Behaviors of Active Shooters in the United
States Between 2000 and 2013. T continue to investigate and publish studies of offenders who
commit public mass violence.

I make this statement in my individual capacity, and the opinions and statements I make are
solely my own and not those of either the FBI or Worcester State University. [ appreciate the

opportunity to testify before this committee and ask you to vote ought to pass on HB 1509.

I will focus my testimony on three key points related to the involuntary relinquishment standard
for potential public mass/active shooters:

1. There is no useful “profile” of an active shooter.

2. Most active shooters do not just “snap.” These shootings are most frequently the result of
understandable and often discoverable thoughts and behaviors.

There is a growing consensus that active shooters frequently engage in behaviors that can
serve as “warning signs” that can identify those on a path toward violence.

12

There is no useful “profile” of an active shooter

Numerous studies of active shootings (which includes school shootings, workplace shootings.
public space shootings, etc.) have demonstrated that — aside from being overwhelmingly male —
there is no profile that can predict who will become an active shooter. For example, in the FBI's
2018 study of active shooters, the youngest offender was 11 the oldest 88, there was a wide
range of education levels, employment and relationship histories, and race was generally
proportional to the US population. Somewhat surprisingly, these active shooters had limited
criminal histories, so it 1s not useful to focus on prior criminal justice involvement.

Related studies conducted and funded by the US Secret Service, the Department of Education.
and the National Institute of Justice draw the same conclusion — it is not useful to rely on



demographic factors to identify active shooters in advance. Efforts to do so would inevitably
identify millions of “false positives.”

Active shooters do not just “snap.”

Research has found that few active shootings are impulsive (e.g., the result of a sudden physical
or emotional confrontation). For instance, one study of public mass shooters in the US found that
tess than 15% were spontaneous, with the rest occurring after a period of planning and
preparation.

Of course, it is often challenging to identify the exact moment when an active shooter decides to
engage in violence, but the FBI study of the pre-attack behaviors of active shooters found that
(where it could be determined) most active shooters spent a week or longer planning and
preparing for their attack. A recent study of the deadliest public mass shooters showed that these
“worst of the worst” offenders (those who kill more than § victims) often engage in extended
periods of planning and preparation.

The existence of warning signs

The idea that most active shootings are the result of understandable and often discoverable
thoughts and behaviors has been widely confirmed by researchers. There is a growing
agreement that, if noticed, these thoughts and behaviors can serve as “warning signs” {(sometimes
referred to as “red flag indicators™ or “attacks signals™) to help identify those on a trajectory
toward violence.

For example, among the most common of these warning signs is “leakage” — which is when a
prospective offender intentionally or unintentionally reveals clues to feelings, thoughts, or plans
related to a mass shooting. Studies have consistently shown that between 50% and 80% of
public mass shooters exhibit leakage (the 2018 FBI study of active shooters found leakage by
56% of the attackers). Other common “warning signs” include factors like inappropriate
displays of aggressive attitudes, the development of a specific grievance, and contextually
inappropriate firearms-related behaviors.

In fact, the existence of these “warning signs” is the predicate for what is becoming a more
widespread practice in the US — threat assessment. Threat assessment is a systematic strategy for
identifying, assessing, and managing potential violent offenders. This threat assessment model -
built on the premise of identifying behaviors of those moving toward violence — is considered a
best practice by the US Secret Service, the FBI, the US Department of Education, and the
American Psychological Association as well as many other organizations and institutions.

Importantly. threat assessment differs from violence risk assessment. Violence risk assessment
is generally the process of evaluating the likelihood that a person may engage in general
violence, and uses findings of the prevalence of violence in various populations to which the
person of concern belongs. Adjustments are made based on the presence or absence of



individual risk and mitigating factors. Therefore, risk assessment is essentially a group-data
approach. Threat assessment has an operational context that emphasizes behavioral and
situational factors. Threat assessment is focused less on base-rates of potential violence and
more on observable behaviors. These behaviors may be detected by law enforcement, but
research has shown neighbors, co-workers, friends, and family of the person of concern are the
most likely to notice concerning behaviors.

Conclusion

I believe this bill properly focuses on what the person has done and is doing (e.g.. violence
indicating behaviors like leakage and development of a primary grievance) and not on who the
person is (e.g., demographic factors like race, age, mental health status). If the intent of this bill
is to limit instances of removing guns from an individual who has not yet committed a crime to
only the most obvious threats, reliance on five or more factors (or three or more factors) is
reasonable. Nevertheless, I believe that there will be people who could be identifiable as threats
to become an active shooter based on fewer than five factors.

Finally, I believe it is important to underscore that the analysis of whether a danger exists that a
person may become an active shooter should not be a “checklist” exercise. The mere presence of
factors — whatever the number — should not, by itself, be enough to find that a person is a threat.
Context matters, as do potential interactions between the listed criteria and other relevant
circumstances in the life of the person of concern.
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