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AN ACT clarifying the New Hampshire trust code.
SPONSORS: Sen. D'Allesandro, Dist 20; Sen, Bradiey, Dist 3

COMMITTEE: Commerce

ANALYSIS

This bill makes certain changes to the New Hampshire trust code.

Explanation: Matter added to current law appears in bold italics.

Matter removed from current law appears [H-brackeots-and struekthrough:]

Matter which is either (a) all new or (b) repealed and reenacted appears in regular type.
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STATE OF NEW HAMPSHIRE
In the Year of Our Lord Two Thousand Nineteen
AN ACT clarifying the New Hampshire trust code.

Be it Enacted by the Senate and House of Representatives in General Court convened:

1 Purpose. The general court finds:

1. The fiduciary services sector is an important and growing part of this state's economy.
The sector provides well-paying jobs for trust, investment, legal, accounting, and other
professionals,

II. Through the development of thoughtful, innovative laws, New Hampshire has become
one of the best legal environments for trusts, trust companies, and fiduciary services. This legal
environment attracts individuals and families to this state for the purposes of creating new trusts or
administering existing trusts, thereby supporting and encouraging the growth of this state's
fiduciary services sector.

III. Continuing New Hampshire's firm commitment to being one of the best legal
environments for trusts, trust companies, and fidueiary services, this act further reinforces this
state's tradition of protecting settlor intent, and it further facilitates the efficient administration of
trusts.

2 New Section; New Hampshire Trust Code; Precatory Language. Amend RSA 564-B by
inserting after section 1-112 the following new section:
564-B:1-118 Precatory Language.
(a) For purposes of this section, the following definitions apply:
(1) "Letter of wishes" means a record that:
(&) Is not a trust instrument;
{B) Iscreated by a settlor; and
(C) Contains precatory language.
(2) "Precatory language" means language that:
(A) Is not binding on any trustee, trust advisor, or trust protector;
(B) Expresses the settlor's wishes regarding the exercise of any discretionary
power by a trustee, trust advisor, or trust protector; and
(C) Is not inconsistent with the terms of the trust.
(b) In exercising a discretionary power, a trustee, trust advisor, or trust protector may
consider precatory language contained in the trust instrument or a letter of wishes.
(c) Precatory language does not impose any duty on any trustee, trust advisor, or trust
protector, and the fact that a trustee, trust advisor, or trust protector does not exercise a

discretionary power in accordance with precatory language shall not create an inference that the
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trustee, trust advisor, or trust protector improperly exercised the power.

(d) In determining whether a trustee, trust advisor, or trust protector exercised a
discretionary power in a manner that is consistent with the settlor's intent, a court may consider
precatory language contained in the trust instrument or a letter of wishes. A court may consider
precatory language contained in a letter of wishes regardless of whether the trust instrument is
ambiguous,

(e) Except as provided under the terms of the trust or by court order, a trustee, trust
advisor, or trust protector shall not have any duty to provide any beneficiary a copy of a letter of
wishes.

3 New Hampshire Trust Code; Creditor's Claim Against a Beneficiary of a Discretionary Trust.
Amend RSA 564-B:5-504(e)(3){B) to read as follows:
(B) The maximum amount of trust property that can be distributed to or for the
benefit of the [settlor] beneficiary from the trust.
4 New Hampshire Trust Code; Specific Powers of Trustee. Amend RSA 564-B:8-816(a){(19) to
read as follows:
(19) On terms and conditions that the trustee considers to be fair and
reasonable under the circumstances:
(A) Guarantee loans or secure other obligations, including loans made
by others to the beneficiary; or
(B) Pledge trust property to guarantee loans or secure other obligations,
including loans made by others to the beneficiary;
5 New Section; New Hampshire Trust Code; Limitation on Personal Liability of Settlors.
Amend RSA 564-B by inserting after section 5-510 the following new section:
564-B:5-511 Limitation on Personal Liability of Settlors.

(a) A settlor of an irrevocable trust is not personally liable on a contract into which a
trustee, trust advisor, or trust protector properly enters in the course of administering the trust,
unless the settlor expressly agrees to be personally liable on that contract.

(b) A settlor of an irrevocable trust is not personally liable for torts committed by a
trustee, trust advisor, or trust protector in the course of administering the trust, unless the settlor
is personally at fault.

(c) A settlor of an irrevocable trust is not personally liable for claims or obligations
arising from the ownership or control of trust property by a trustee, trust advisor, or trust protector,
unless the settlor is personally at fault. Claims arising from the ownership or control of trust
property include liability for any violation of environmental law.

(d) This section does not limit or stherwise affect:

(1) A settlor's obligations under an agreement with a trustee, trust advisor, or trust
protector;

(2) The rights of a settlor's creditor under this chapter; or
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(8) The application of RSA 564-B:4-406(f), RSA 564-B:8-812, RSA 564-B:8-817(d), or
any other provision of this chapter.
6 Effective Date.
I. Section 3 of this act shall take effect upon its passage.
II. The remainder of this act shall take effect 60 days after its passage.
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SENATE BILL 98
AN ACT clarifying the New Hampshire trust code and establishing a committee to study

the effects of past trust code legislation.
SPONSORS: Sen. D'Allesandro, Dist 20; Sen. Bradley, Dist 3

COMMITTEE: Commerce

AMENDED ANALYSIS

This bill makes certain changes to the New Hampshire trust code. This bill also establishes a
committee to study the effects of past trust legislation. _

Explanation: Matter added to current law appearsin bold italics.

Matter removed from current law appears [in-bracketsand-struclthroush|

Matter which is either (a) all new or (b) repealed and reenacted appears in regular type.
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‘ ' 08/01
’ " STATE OF NEWHAMPSHIRE
In the Year of Our Lord Two Thousand Nineteen

AN ACT ~ clarifying the New Hampshire trust code and establishing a committee to study
the effects of past trust code legislation.

Be it Enacted by the Senate and House of Representativesin General Court convened.:

1 New Section; New Hampshire Trust Code; Precatory Language. Amend RSA 564-B by
inserting after section 1-112 the following new section:

564-B:1-113 Precatory Language.

(a) For purposes of this section, the following definitions apply:

) (1) "Letter of wishes" means a record that:

(A) Is not a trust instrument;

(B) Is created by a settlor; and

(C) Contains precatory language.
(2) "Precatory language" means language that:

(A) Is not binding on any trustee, trust advisor, or trust protector;

(B) Expresses the settlor's wishes regarding the exercise of any discretionary
power by a trustee, trust adviso_r, or trust protector; and

(C) Is not inconsistent with the terms of the trust.

(» In exercising a discretionary power, a trustee, trust advisor, or trust protector may
consider precatory language contained in the trust instrument or a letter of wishes.

(c) Precatory language does not impose any duty on any trustee, trust advisor, or trust
protector, and the fact that a trustee, trust advisor, or trust protector does not exercise a
discrétionary power in accordarice with precatory language shall not create an inference that the
trustee, trust advisor, or trust protector improperly exercised the power.

(d) In determining whether a trustee, trust advisor, or trust protector exercised a
discretionary power in a manner that is consistent with the settlor's intent, a court may consider
precatory language contained in the trust instrument or a letter of wishes. A court may consider
precatory language contained in a letter of wishes regardless of whether the trust instrument is
ambiguous,

(e} Except as provided under the terms of the trust or by court order, a trustee, trust
adviser, or trust protector shall not have any duty to provide any beneficiary a copy of a letter of
wishes. . A

2 New Hampshire Trust Code; Creditor's Claim Against a Beneficiary of a Discretionary Trust.
Amend RSA 564-B:5-504(e)(3)(B) to read as follows: l
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(B) The maximum amount of trust property that can be distributed to or for the
benefit of the [settler] beneficiary from the trust. -
3 New Hampshire Trust Code; Specific Powers of Trustee. Amend RSA 564-B:8-816(a)(19) to
read as follows:
(19) On terms and conditions that the trustee considers-to be fair and
reasonable under the circumstances: \
(A) Guarantee loans or secure other obligations, including loans made
by others to 'the beneficiary; or .
(B) Pledge trust property to guarantee loans or secure other obligations,
including loans made by others to the beneficiary;
4 New Section; New Hampshire Trust Code; Limitation on Personal Liability of Settlors.
Amend RSA 564-B by inserting after section 5-510 the following new section:
564-B:5-511 Limitation on Personal Liability of Settlors.

(a) A settlor of an irrevocable trust is not personally liable on a contract into which a
trustee, trust advisor, or trust protector properly enters in the course of administering the trust,
unless the settlor expressly agrees to be personally liable on that confract.

(b) A settlor of an irrevocable trust is not personally liable for torts committed by a
trustee, trust advisor, or trust protector in the course of administering the trust, unless the settlor is
personally at fault.

{¢) A settlor of an irrevocable trust is not personally liable for claims or obligations
arising from the ownership or control of trust property by a trustee, trust advisor, or trust protector,
unless the settlor is personally at fault. Claims arising from the ownership or control of trust
property include liability for any violation of envirenmental law.

(d) This section does not limit or otherwise affect:

(1) A settlor's obligations under an agreement with a trustee, trust advisor, or trust
protector;
(2) The rights of a settlor's creditor under this chapter; or
(3) The application of RSA 564-B:4-406(f), RSA 564-B:8-812, RSA 564-B:8-817(d), or
any other provision of this chapter. ‘
5 Committee Established. There is established a committee to study the effects of past New
Hampshire trust code legislation.
6 Membership and Compensation.
I. The member of the committee shall be as follows:

(a) Three members of the house of representatives, appointed by the speaker of the

house of representatives.

(b) One member of the senate, appointed by the president of the senate.
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II. Members of the committee shall receive mileage at the legislative rate when attending to
the duties of the committee.

7 Duties. The committee shall investigate whether past New Hampshire trust legislation is
having its desired effect. The committee shall determine if it is in the best interest for the state to
continue to evolve the trust code to make it more favorable to trust settlors and trust companies. If
the committee determines that there have been unintended consequences resulting from prior
legislation, the committee shall make recommendations to mitigate any possible risk or exposure to
the state. A;iditionally, the committee shall consider if there is a state revenue opportunity to be
generated from the assets which reside within these New Hampshire chartered trust companies to
offset the cost of administration by the state of New Hampshire.

8 Chairperson; Quorum. The members of the study committee shall elect a chairperson from
among the members. The first meeting of the committee shall be called by the first-named house
member. The first meeting of the committee shall be held within 45 days of the effective date of this
section. Three members of the committee shall constitute a quorum.

9 Report. The committee shall report its findings and any recommendations for proposed
legislation to the speaker of the house of representatives, the president of the senate, the house
clerk, the senate clerk, the governor, and the state library on or before November 1, 2019.

10 Effective Date.

" I. Section 2 of this act shall take effect upon its passage.
II. Sections 1, 3, and 4 of this act shall take effect 60 days after its passage.
ITI. The remainder of this act shall take effect upon its passage.
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SENATE BILL 98
AN ACT clarifying the New Hampshire trust code and establishing a committee to study

the effects of past trust code legislation.
SPONSORS: Sen. D'Allesandro, Dist 20; Sen. Bradley, Dist 3

COMMITTEE: Commerce

AMENDED ANALYSIS

This bill makes certain changes to the New Hampshire trust code. This bill also establishes a
committee to study the effects of past trust legislation.

Explanation: Matter added to current Iaw appearsin bold italics.

Matter removed from current law appears [in-bracketsand struekthroush]

Matter which is either (a) all new or (b) repealed and reenacted appears in regular type.
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STATE OF NEW HAMPSHIRE
In the Year of Our Lord Two Thousand Nineteen
AN ACT clarifying the New Hampshire trust code and establishing a committee to study

the effects of past trust code legislation.

Be it Enacted by the Senate and House of Representativesin General Court convened:

1 New Section; New Hampshire Trust Code; Precatory Language. Amend RSA 564-B by
inserting after section 1-112 the following new section:
564-B:1-113 Precatory Language.
(a) For purposes of this section, the following definitions apply:
- (1) "Letter of wishes" means a rt_acord that:
{A) Is not a trust instrument;
(B) Is created by a settlor; and
(C) Contains precatory language.
(2) '"Precatory language" means language that:
(A) Is not binding on any trustee, trust advisor, or trust protector;
(B) Expresses the settlor's wishes regarding the exercise of any discretionary
power by a trustee, trust advisor, or trust protector; and
(C) Is not inconsistent with the terms of the trust.

(b) In exercising a discretionary power, a trustee, trust advisor, or trust protector may
consider precatory language contained in the trust instrument or a letter of wishes.

(c) Precatory language does not impose any duty on any trustee, trust advisor, or trust
protector, and the fact that a trustee, trust advisor, or trust protector does not exercise a
discretionary power in accordance with precatory language shall not create an inference that the
trustee, trust advisor, or trust protector improperly exercised the power.

(d) In determining whether a trustee, trust advisor, or trust protector exercised a
discretionary power in a manner that is consistent with the settlor's intent, a court may consider
precatory language contained in the trust instrument or a letter of wishes. A court may consider
precatory language contained in a letter of wishes regardless of whether the trust instrument is
ambiguous.

(e) Except as provided under the terms of the trust or by court order, a trustee, trust
advisor, or trust protector shall not have any duty to provide any beneficiary a copy of a letter of
wishes.

2 New Hampshire Trust Code; Creditor's Claim Against a Beneficiary of a Discretionary Trust.
Amend RSA 564-B:5-504(e)(3)(B) to read as follows:
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(B) The maximum amount of trust property that can be distributed to or for the
henefit of the [settlox] beneficiary from the trust. :
3 New Hampshire Trust Code; Speciﬁc Powers of Trustee. Amend RSA 564-B:8-816(a)(19) to
read as follows:
(19) on terms and conditions that the trustee considers to be fair and
reasonable under the circumstances:
(A) guarantee loans or secure other obligations, including loans made by
others to the beneficiary; or
(B) pledge trust property to guarantee loans or secure other obligations,
including loans made by others to the beneficiary;
4 New Section; New Hampshire Trust Code; Limitation on Personal Liability of Settlors.
Amend RSA 564-B by inserting after section 5-510 the following new section:
564-B:5-511 Limitation on Personal Liability of Settlors.

(@) A settlor of an irrevocable trust is not personally liable on a contract into which a
trustee, trust advisor, or trust protector properly enters in the course of administering the trust,
unless the settlor expressly agrees to be personally liable on that contract.

(b) A settlor of an irrevocable trust is not personally liable for torts committed by a
trustee, trust advisor, or trust protector in the course of administering the trust, unless the settlor is
personally at fault.

(¢) A settlor of an irrevocable trust is not personally liable for claims or obligations
arising from the ownership or control of trust property by a trustee, trust advisor, or trust protector,
unless the settlor is personally at fault. Claims arising from the ownership or control of trust
property include liability for any violation of environmental law.

(d) This section does not limit or otherwise affect:

(1) A settlor's obligations under an agreement with a trustee, trust advisor, or trust
protector;
(2) The rights of a settlor's creditor under this chapter; or
(3) The application of RSA 564-B:4-406(f), RSA 564-B:8-812, RSA 564-B:8-817(d), or
any other provision of this chapter.
5 Committee Established. There is established a committee to study the effects of past New
Hampshire trust code legislaticon.
6 Membership and Compensation,
1. The members of the committee shall be as follows:

(a) Three members of the house of representatives; appointed by the speaker of the

house of representatives. '

(b) One member of the senate, appointed by the president of the senate.
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II. Members of the committee shall receive mileage at the legislative rate when attending to

the duties of the committee.
7 Duties. The committee shall investigate whether past New Hampshire trust legislation is
having its desired effect. The committee shall determine if it is in the best interest for the state to
continue to evolve the trust code to make it more favorable to trust settlors and trust companies. If

the committee determines that there have been unintended consequences resulting from prior

legislation, the committee shall make recommendations to mitigate any possible risk or exposure to

the state. Additionally, the committee shall consider if there is a state revenue opportunity to be
generé.ted from the assets which reside within these New Hampshire chartered trust companies to
offset the cost of administration by the state of New Hampshire.

8 Chairperson; Quorum. The members of the study committee shall elect a chairperson from
among the members. The first meeting of the committee shall be called by the first-named house
member. The first meeting of the committee shall be held within 45 days of the effective date of this
section. Three members of the committee shall constitute a quorum. '

9 Report. The committee shall report its findings and any recommendations for proposed
legislation to the speaker of the house of representﬁtives, the president of the senate, the house
clerk, the senate clerk, the governor, and the state library on or before November 1, 2019.

10 Effecti\-re Date.

I. Section 2 of this act shall take effect upon its passage. _
II. Sections 1, 3, and 4 of this act shall take effect 60 days after its passage.
III. The remainder of this act shall take effect upon its passage.
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SENATE BILL 98
AN ACT clarifying the New Hampshire trust code and establishing a committee to study

the effects of past trust code legislation.
SPONSCRS: Sen. D'Allesandro, Diat 20; Sen. Bradley, Dist 3

COMMITTEE: Commerce

AMENDED ANALYSIS

This bill makes certain changes to the New Hampshire trust code. This bill also establishes a
committee to study the effects of past trust legislation.

Explanation: Matter added to current law appearsin bold italics.
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08/01
STATE OF NEW HAMPSHIRE
In the Year of Our Lord Two Thousand Nineteen

AN ACT clarifying the New Hampshire trust code and establishing a committee to study
the effects of past trust code legislation.

Be it Enacted by the Senate and House of Representaitvesin General Court convened:
i

230:1 New Section; New Hampshire Trust Code; Precatory Language. Amend RSA 564-B by
inserting after section 1-112 the following new section:
564-B:1-113 Precatory Language.
(a) For purposes of this section, the following definitions apply:
(1) "Letter of wishes" means a record that:
(A) Is not a trust instrument;
(B) Is created by a settlor; and
(C) Contains precatory language.
(2) "Precatory language" means language that:
(A) Is not binding on any trustee, trust advisor, or trust protector;
(B) Expresses the settlor's wishes regarding the exercise of any discretionary
power by a trustee, trust advisor, or trust protector; and
(C) Is not inconsistent with the terms of the trust.

(b) In exercising a discretionary power, a trustee, trust advisor, or trust protector may
consider precafory language contained in the trust instrument or a letter of wishes.

(c) Precatory language does not impose any duty on any trustee, trust advisor, or trust
protector, and the fact that a trustee, trust advisor, or trust protector does not exercise a
discretionary power in accordance with precatory language shall not create an inference that the
trustee, trust advisor, or trust protector improperly exercised the power.

(d) In determining whether a trustee, trust advisor, or trust protector exercised a
discretionary power in a manner that is consistent with the settlor's intent, a court may consider
precatory language contained in the trust instrument or a letter of wishes. A court may consider
precatory language contained in a letter of wishes regardless of whether the trust instrument is
ambiguous.

(e} Except as provided under the terms of the trust or by court order, a trustee, trust
advisor, or trust protector shall not have any duty to provide any beneficiary a copy of a letter of
wishes.

230:2 New Hampshire Trust Code; Creditor's Claim Against a Beneficiary of a Discretionary
Trust. Amend RSA 564-B:5-504(e)}(3)(B) to read as follows:
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(B) The maximum amount of trust property that can be distributed to or for the
benefit of the [settlor] beneficiary from the trust.
230:3 New Hampshire Trust Code; Specific Powers of Trustee. Amend RSA 564-B:8-816(a)(19)
to read as follows:
(19) on terms and conditionsr that the trustee considers to be fair and
reasonable under the circumstances:
(A) guarantee loans or secure other obligations, including loans made by
others to the beneficiary; or
(B) pledge trust property to guarantee loans or secure other obligations,
including loans made by others to the beneficiary; .
230:4 New Section; New Hampshire Trust Code; Limitation on Personal Liability of Settlors.
Amend RSA 564-B by inserting after section 5-510 the following new section:
564-B:5-511 Limitation on Persdnal Liability of Settlors.

(a) A settlox-' of an irrevocable trust is not personally liable on a contract into which a
trustee, trust advisor, or trust protector properly enters in the course of administering the trust,
unless the settlor expressly agrees to be personally liable on that contract.

(b) A settlor of an irrevocable trust is not personally liable for torts committed by a
trustee, trust advisor, or trust protector in the course of administering the trust, unless the settlor is
personally at fault.

(¢) A settlor of an irrevocable trust is not personally liable for claims or obligations
arising from the ownership or control of trust properﬁy by a trustee, trust advisor, or trust protector,
unless the settlor is personally at fault. Claims arising from the ownership or control of trust
property include liability for any violation of environmental 1aw:

(d) This section does not limit or otherwise a_ﬁect:

(1) A settlor's obligations under an agreement with a trustee, trust advisor; or trust
protector;
| (2) The rights of a settlor's creditor under this chapter; or
(3) The application of RSA 564-B:4-406(f), RSA 564-B:8-812, RSA 564-B:8-817(d), or
any other provision of this chapter.
230:5 Committee Established. There is established a committee to study the effects of past New
Hampshire trust code legislation. ‘
230:6 Membership and Compensation.,
1. The members of the committee shall be as follows:

(a) Three members of the house of representatives, appointed by the speaker of the

house of representatives.

(b) One member of the senate, appointed by the president of the senate.
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II. Members of the committee shall receive mileage at the legislative rate when attending to
the duties of the committee.

230:7 Duties. The committee shall investigate whether past New Hampshire trust legislation is
having its desired effect. The committee shall determine if it is in the best interest for the state to
continue to evolve the trust code to make it more favorable to trust settlors and trust companies. If
the committee determines that there have been unintended consequences resulting from prior
legislation, the committee shall make recommendations to mitigate ény possible risk or exposure to
the state. Additionally, the coramittee shall consider if there is a state revenue opportunity to be
generated from the assets which reside within these New Hampshire chartered trust companies to
offset the cost of administration by the state of New Hampshire.

230:8 Chairperson; Quorum. The members of the study committee shall elect a chairperson
from among the members. The first meeting of the committee shall be called by the first-named
house member. The first meeting of the committee shall be held within 45 days of the effective date
of this section. Three members of the committee shall constitute a qﬁorum.

230:9 Report. The committee shall report its findings and any recommendations for proposed
legislation to the speaker of the house of representatives, the president of the senate, the house
clerk, the senate clerk, the governor, and the state library on or before November 1, 2019.

230:10 Effective Date.

I. Section 2 of this act shall take effect upon its passage.
II. Sections 1, 3, and 4 of this act shall take effect 60 days after its passage.
III. The remainder of this act shall take effect upon its passage.

Approved: July 12, 2019

Effective Date:

I. Section 2 shall take effect July 12, 2019.

II. Sections 1,3, and 4 shall take effect September 10, 2019.
III. Remainder shall take effect July 12, 2019.
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SENATE CALENDAR NOTICE

Commerce
Sen Kevin Cavanaugh, Chair
Sen Jon Morgan, Vice Chair
Sen Donna Soucy, Member
Sen Chuck Morse, Member
Sen Harold French, Member

Date: February 20, 2019
HEARINGS
Tuesday ' 03/05/2019
(Day) (Date)
Commerce , SH 100 1:00 p.m.
' (Name of Committee) (Place) (Time)

1:00 p.m. SB 10 establishing the state minimum hourly rate based on whether an

employer offers paid sick days to an employee.

1:30 p.m. SB 42 declaring Old Hampshire Applejack the state spirit of New

Hampshire.
1:45 p.m. SB 100 relative to discrimination in employment based on criminal
background checks.
2:00 p.m. SB 145 relative to the organization qf alternative treatment centers.
2:15 p.m. SB 98 clarifyiné the New Hampshire trust code.
2:30 p.m. SB 64 relative to antifraud plans maintained by insurance companies.

EXECUTIVE SESSION MAY FOLLOW



Sponsors:
‘SB 10
Sen. Soucy
Sen. Hennessey
SB 42
Sen. Bradley
SB 100
Sen. Feltes
Rep. Janvrin
SB 145
Sen. Kahn
Sen. Watters
SB 98

Sen. D'Allesandro

SB 64

Sen. Morgan

Sen. Rosenwald
Sen. Levesque

Rep. Marsh

Sen. Cavanaugh
Rep. Rodd

Sen. Cavanaugh
Rep. Edwards

Sen. Bradley

-Sen. Soucy

Laura Bryant 271-1403

Sen. Chandley

Sen. Hennessey
Rep. Butler

Sen. Dietsch

Sen. Sherman

Rep. Welch

Sen. Hennessey

Kevin Cavanaugh

Chairman



Senate Commerce Committee
Laura Bryant 271-1403

SB 98, clarifying the New Hampshire trust code.
Hearing Date:  March 5, 2019
Time Opened: 3:51 p.m. Time Closed: 4:00 p.m.

Members of the Committee Present: Senators Cavanaugh, Morgan, Soucy, Morse
and French

Members of the Committee Absent : None
Bill Analysis: This bill makes certain changes to the New Hampshire trust code.

Sponsors:
Sen. D'Allesandro Sen. Bradley

Who supports the bill: Senator Lou D'Allesandro, Glenn Perlow
Who opposes the bill: Scott Baker

Who is neutral on the bill: None

Summary of testimony presented:

Senator Lou D'Allesandro, District 20:

e Senator D’Allesandro stated that for several years the New Hampshire Senate
has worked to make the state the best place to locate family trusts.

¢ He mentioned that he met with the Secretary of Labor of South Dakota and the
Secretary said New Hampshire is toe to toe with them when it comes to being
the best place for family trusts.

¢ He said this bill keeps the state up to date and competitive.

¢ Senator D’Allesandro said the changes in the bill are a few small details, but
they are very important.

» He stated that these updates in the law allow people to be flexible in managing
their affairs, which is paramount.

Glenn Perlow, President of the NH Trust Council:

» Perlow addressed the potential concern of why the body seems to change the law
every year with the explanation that once a state commits to trust
modernization they make a promise that they will maintain modernized trust
laws.
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* He said that these yearly changes are not because the body isn’t getting it right,
but it’s because other states or countries have innovative ideas and New
Hampshire wants to echo them.

* Perlow finished with how this is not a major piece of legislation and it just
continues New Hampshire’s tradition to allow people flexibility with how they
deal with their property.

Scott Baker, former President of the NH Trust Council:

* Baker said that there should be a pause in respect to trust statutes so that the
State can assess where they've been and where they will go regarding trusts.

* He said by doing so New Hampshire can work to prevent the unintended
consequences of the trust laws that have been passed over the last 16 years.

¢ Baker mentioned that by pausing and assessing what New Hampshire has
enacted the state can prevent attracting bad actors to this state.

¢ Baker finished with how the trust business has changed drastically and he is
concerned there maybe things that come up unexpectedly.

LHB
Date Hearing Report completed: March 6, 2019
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NEW HAMPSHIRE
TRUST COUNCIL

Written Tes@ony in Support of SB 98
New Hampshire Senate Commerce Committee

Prepared by
New Hampshire Trust Council
March 5, 2019

Chairman Cavanaugh and Honorable Members of the Senate Commerce Committee:

Please accept this written testimony from the New Hampshire Trust Council in support of SB 98. The legislature
has consistently and continuously improved the climate for trusts and trust services in New Hampshire by adopting trust
modernization legislation since the early 2000s, in an ongoing effort to attract this business to the Granite State by
ensuring we remain a premier jurisdiction for these activities. The statutory changes reflected in this bill will further this
goal.

The New Hampshire Trust Council supports SB 98 for the following reasons:

It will allow the courts greater flexibility to consider so-called “precatory language™ in a letter of wishes when
determining whether a trustee, ‘trust advisor, or trust protector acted in accordance with the settlor’s intent. A letter of
wishes is a separate, nonbinding expression by the settlor of a trust regarding how the settlor would like for a trustee, trust
advisor, or trust profector to exercise a discretionary power, such as a discretionary distribution power. Under current law,
a court cannot consider a letter of wishes unless the trust instrument is deemed ambiguous. The proposed new statute
allows a court to consider the precatory language regardless of whether the trust is ambiguous. Further, it provides that a
trustee, trust advisor, or trust protector may consider precatory language, whether found in the trust instrument or a letter
of wishes, when exercising a discretionary power. '

It will expand the list of specific trustee powers to allow a trustee to guarantee a loan or secure other obligations,
and the power to pledge trust property to guarantee a loan or secure any other obligation. Under current law, a trustee only
has the power to pledge trust property to guarantee loans made by a third party to a beneﬁclary The proposed new statute
provides that the trustee can exercise these powers on terms and conditions that the trustee considers to be fair and
reasonable under the circumstances. A loan includes a loan by a third party to a beneficiary.

Tt will clarify that a settlor of an irrevocable trust, just as is the case for a beneficiary, is not personally liable on a
coniract into which a trustee, trust advisor, or trust protector properly enters in the course of administering the trust, unless
the settlor expressly agrees to be personally liable on that contract. Likewise, a settlor of an irrevocable trust is not
personally liable for torts committed by a trustee, trust advisor, or trust protector in the course of administering the trust,
and is not personally liable for claims or obligations arising from the ownership or control of trust property by a trustee,
trust advisor, or trust protector (including liability for any violation of environmental law), unless the settlor is personally
at fault. It will not affect the personal liability of a settlor of a revocable trust with respect to liabilities arising from the
administration of the revocable trust. It also will not affect the rights of a settlor’s creditors.

Finally, the bill will correct a typoéraphic error, replacing “settlor” with “beneficiary,” in RSA 564-B:5-
504(e)(3)(B). We very much appreclate your consideration of SB 98 and will be happy to provide any further information

Glenn A. Perlow
President
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STATE OF NEW HAMPSHIRE
SENATE

REPORT OF THE COMMITTEE

Tuesday, March 12, 2019
THE COMMITTEE ON Commerce
to which was referred SB 98

AN ACT clarifying the New Hampshire trust code.

Having considered the same, the committee recommends that the Bill
OUGHT TO PASS

BY AVOTE OF: 5-0

Senator Kevin Cavanaugh
For the Committee

Laura Bryant 271-14083



COMMERCE

SB 98, clarifying the New Hampshire trust code.
Ought to Pass, Vote 5-0.

Senator Kevin Cavanaugh for the committee.
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General Court of New Hampshire - Bill Status System

Docket of SB98

Docket Abbreviations

Bill Title: (New Title) clarifying the New Hampshire trust code and establishing a committee to study the
effects of past trust code legislation.

Official Docket of SB98..
Date Body Description
1/18/2019 S Introduced 01/03/2019 and Referred to Commerce; SJ 4
2/20/2019 S Hearing: 03/05/2019, Room 100, SH, 02:15 pm; SC 12
3/12/2019 S Committee Report: Ought to Pass, 03/21/2019; SC 14
'3/21/2019 S Ought to Pass: MA, VV; OT3rdg; 03/21/2019; S19
3/28/2019 H Introduced 03/20/2019 and referred to Commerce and Consumer Affairs
Hl111P. 72
4/9/2019 H Public Hearing: 04/16/2019 01:30 pm LOB 302
4/10/2019 H Full Committee Work Session: 04/17/2019 10:00 am LOB 302
5/8/2019 H Full Committee Work Session: 05/16/2019 09:30 am LOB 302
5/8/2019 H Executive Session: 05/21/2019 11:00 am LOB 302 .
5/29/2019 H Majority Committee Report: Ought to Pass with Amendment #2019~
2059h (NT) for 06/05/2019 (Vote 12-8; RC) HC 27 P. 10
5/29/2019 H Minority Committee Report: Qught to Pass with Amendment #2019~
1538h .
6/5/2019 H Amendment #2019-2059h (NT): AA VV 06/05/2019 HI 17 P. 23
6/5/2019 H Amendment #2019-1538h: AF VV 06/05/2019 H] 17 P. 23
6/5/2019 H Ought to Pass with Amendment 2019-205%h (NT): MA VV 06/05/2019
HJ 17 P. 23
‘ 6/13/2019 S Sen. Cavanaugh Moved to Concur with the House Amendment, MA, VV;
06/13/2019; S3 20 :
6/28/2019 H Enrolled 06/27/2019 HI 20 P. 53
6/28/2019 S Enrolled (In recess 06/27/2019); 83 21
7/16/2019 S Signed by the Governor on 07/12/2019; Chapter 230
7/16/2019 S I. Section 2 Effective 07/12/2019 )
7/16/2019 S II. Sections 1, 3, 4 Effective 09/10/2019
7/16/2019 S 1II. Remainder Effective 07/12/2019

NH House

NH Senate

hitn://oenconrt state nh.us/hill Status/bill docket.aspx?1sr=0909& sy=2019&txtsessionve...
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