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- HB 818-LOCAL - AS INTRODUCED

2019 SESSION
19-0678
. 08/06
HOUSEBILL = 618-LOCAL
AN ACT relative to the deﬁnition of contracts relative to official ballot default budgets.
SPOi\_TSORS: Rep. Gilman, Rock. 18; Rep. Josephson, Graf. 11

COMMITTEE: Municipal and County Governmegt

ANALYSIS

This bill repeals the deﬁnition of contracts relative to official ballot default budgets.

Explanation: Matter added to current law appears in bold italics.

Matter removed from current law appears [in-brackets-and struekthrough:]

Matter which is either (a) all new or (b) repealed and reenacted appears in regular type.



HB 618-LOCAL - AS INTRODUCED

19-0678
08/06
STATE OF NEW HAMPSHIRE
In the Year of Our Lord Two Thousand Nineteen
AN ACT relative to the definition of contracts relative to official ballot default budgets.

Be it Enacted by the Senate and House of Representatives in General Court convened:

1 1 Repeal. RSA 40:18, IX(c), relative to the definition of contracts relative to municipal budgets,
2  isrepealed. -

3 - 2 Effective Date. This act shall take effect upon its passage.



HB 618-LOCAL - AS AMENDED BY THE SENATE
06/06/2019 2373s

2019 SESSION
19-0678
- 08/06
HOUSE BILL 618-LOCAL
AN ACT relative to the definition of contracts relative to official ballot default budgets.

_SPONSORS: Rep. Gilman, Rock. 18; Rep. Josephson, Graf. 11

COMMITTEE: -Municipal and County Government

AMENDED ANALYSIS

This bill revises the definition of "contract" relative to official ballot default budgets.

Explanation: Matter added to current law appears in bold italics.
Matter removed from current law appears [inbrackets-and-struelthronshi]
Matter which is either (a) all new or (b) repealed and reenacted appears in regular type.
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HB 618-LOCAL - AS AMENDED BY THE SENATE
06/06/2019 2373s 19-0678

08/06
STATE OF NEW HAMPSHIRE
In the Year of Our Lord Two Thousand Nineteen

AN ACT relative to the definition of contracts relative to official ballot default budgets.

Be it Enacted by the Senate and House of Representativesin General Court convened:

1 Use of Official Ballot; Contracts. Amend RSA 40:13, IX(c) to read as follows: _
() "Contracts" as used in this subdivision means contracts previously approved, [inthe
amount-se-appreved;] by the legislative body in either the operating budget authorized for the
previous year or in a separate warrant article fér a previous year,

2 Effective Date. This act shall take effect upon its passage.
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Sen. Morgan, Dist 23
May 28, 2019
2019-2355s

08/10

Amendment te HB 618-LOCAL
Amend the bill by replacing section 1 with the following:

1 Use of Official Ballot; Contracts. Amend RSA 40:13, IX(c) to read as follows \;:‘
N, %
() "Contracts" as used in this subdivision means contracts prevaously~approved [in-the

amouni—so—approveds] by the legislative body in either the operatmg budget authonzed for the

previous year or in a separate warrant artlcle for a previous year. , d \:’x {‘a‘:; T Y *
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Amendment toHB 618-LOCAL
-Page 2 -

2019-2355s

AMENDED ANALYSIS

This bill revises the definition of "contract” relative to official ballot default budgets.
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Election Law and Municipal Affairs
May 29, 2019

2019-2373s

08/04

Amendment to HB 618-LOCAL
Amend the bill by replacing section 1 with the following:

-1 Use of Official Ballot; Contracts. Amend RSA 40:13, IX(c) to read as follows:
(c) "Contracts” asAused in this subdivision means contracts previously approved, fin-the
ameount—so—approveds] h_y the legislative body in either the operating budget authorized for the

previous year or in a separate warrant article for a previcus year.



Amendment toHB 618-LOCAL
-Page 2 -

2019-2373s
AMENDED ANALYSIS

This bill revises the definition of "contract" relative to official ballot default budgets.
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Sen. Gray, Dist 6
June 4, 2019
2019-2420s

08/10

Floor Amendment to HB 618-LOCAL
Amend RSA 40:13, IX(c) as inserted by section 1 of the bill by replacing it with the following:

© f'Cbntracts“ as used in this subdivision means contracts previously approved, in the
amount so approved, including approved increases in multi-year contracts, by the legislative
body in either the operating budget authorized for the previous year or in a separate warrant article

for a previous year.
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AMENDED
SENATE CALENDAR NOTICE
Election Law and Municipal Affairs

~ Sen Melanie Levesque, Chair
Sen Tom Sherman, Vice Chair
Sen Jon Morgan, Member

Sen Regina Birdsell, Member
Sen James Gray, Member

Date: April 25, 2019

HEARINGS
Wednesday 05/01/2019
(Day) : (Date)
Election Law and Municipal Affairs LOB 102 - 9:00 a.m.
(Name of Committee) (Place) (Time)
9:00 a.m. HB 479-FN relative to eligibility for the low and moderate income homeowners
property tax relief.
(THE PREVIOUS HEARING FOR HB 479 WAS RECESSED ON
APRIL 24th)
9:20 a.m. HB 504 relative to election-related amendments to the Umted States
Constitution.
9:45 a.m. HB 618-LOCAL ‘ relative to the definition of contracts relative to official ballot default
budgets.
10:00 a.m. HB 706-FN-A establishing an independent redistricting commission.

11:30 a.m. HB 641-LOCAL allowing municipalities to collect an occupancy fee from operators of
local room rentals. ,

EXECUTIVE SESSION MAY FOLLOW
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Rep. Fellows

Rep. Weston
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Rep. Read

Rep. W. Pearson
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Rep. Gilman
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Rep. Edgar
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Rep. Suzanne Smith
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Rep. M. Smith

Rep. Danielson

Sen. Fuller Clark

'Rep. Gordon

Rep. Butler
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Rep. Berch
Rep. Ebel
Sen. Chandley

Tricia Melillo 271-3077
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Sen. Fuller Clark

Rep. Cushing . Rep. Cleaver
Rep. Khan ‘ Rep. Loughman
Rep. Porter - Rep. Knirk
Rep. Gordon Rep. Myler
Sen. Feltes

Melanie Levesque
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Senate Election Law and Municipal Affairs Committee
Tricia Melillo 271-3077

HB 618-LOCAL, relative to the definition of contracts relative to ofﬁcml ballot default
budgets.

‘Hearing Date: May 1, 2019

Members of the Committee Present: Senators Levesque, Sherman, Morgan, Birdsell and
Gray : ' '

| Members of the Committee Absent : None

Bill Analysis: This bill repeals the definition of contracts relative to official ballot
default budgets. ' :

Sponsors: : ‘

Rep. ’Gilman 7 Rep. Josephson

Who supports the bill: Rep. Gilman, Barrett Chﬁstina, Russell Dean

Who opposes the bill: Rep. Migliore, Neal Kurk, Alvin See, Richard Lehmann
Who is neutral on the bill: NH Municipal Association

Summary of testimony presented in support:

Representative Gilman

» The intent of this legislation is to fix a key problem in RSA 40:13 and the definition of

_ contracts for the purpose of the default budget.

e InSB 2 towns if a proposed budget fails, then it is deemed that the 2019 default budget
has been approved.

e The problem is that the 2019 default budget uses contracts previously approved by the
legislative body (in 2018) in the amount so approved in the previous year, not contracts
that are entered into by the governing body. '

» Examples would be a paving contract approved by the legislative body in 2018 at $100.
The contract is signed by the governing body and it includes an escalation of three )
pérbent to account for rising costs of asphalt. The legislative body did not approve that,
the governing body did.

e The default budget would only allow the $100 and not the $103 that the contract was -
signed to include.

» The governing body would have to do less paving or find the money elsewhere in’ the
budget to cover the contract.

» This situation will occur with many of the contracts that the governing body has to
enter into.

~ e The whole process leaves the governing body at odds with the legislative body in how to
expand funds for the services the tax payers expect.

e This bill was approved by the House committee on a part1san vote, but it is not a
partisan issue, it is a tax payer issue.
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Barrett Christina - NH School Boards Assoeiation

e When the law changed last year school board members were concerned with the "
language. .
» NHSBA hosted some workshops on how to interpret the language because it was
confusing.
There are hundreds of contracts that the school board has to deal with over the year.
Trying to ascertain which numbers go into the default or operatmg budgets can be
confusing.
» Contracts means contracts approved by the legislative body, but not every contract goes-
' before the legislative body.
e There is a conflict between what the language says versus the reality of running the
schools.
* The law passed last year created confusion and they think appeahng it would be
" _ appropriate.
e The taxpayers always have the nght to decide or amend the proposed operatmg budget
as they see ﬁt

Russell Dean - Town Manager Exeter

o  One issue with the current law is that it makes it difficult to take advantage of
savings.

o A few years ago, they had decreases in some categories and the current definition
would have not allowed them to put the decrease in the default budget.

* They also had a decrease in workers compensation but could not put it in the default
budget.

¢ The voters want to know why the lower number is not there and it seems disingenuous

. to not put it in the default budget.

e He agrees that the voters have the final say and they can vote to amend the proposed
operating budget. '

o They try to keep the ballot short and the idea of putting every contract on the Warrant
is not practical.

¢ Senator Sherman asked when his town has cost savings and they have to stick with the
default budget wouldn’t they see the cost benefit in the next budget year. Mr. Dean

‘stated he is not sure, but the current law does not allow them to put the decrease in the
default budget.

* Senator Sherman asked if they are depending on a defauli budget that does not reflect
the savings the biggest risk is that they are basing their tax rate on a higher number
than they have to. Mr. Dean stated that could be correct, but it would be hard to
explain to the taxpayer why.they are taxing them more than they need to.

e Senator Sherman confirmed that under current statute you have to. Mr. Dean stated
yes, under the current definition of contract and the amount that has to be in the
default budget. ‘

e Senator Birdsell asked if he is concerned that contracts could be placed in the default
budget without the voters knowing about it. Mr. Dean stated he does not think that
causes much of a concern.

Page 2



Summary of testimony presented in opposition:
Representative Migliore

He has seen a series of usages of the default budget.

In the legislation last year, they tried to address the contractual increases.

In some caées the default budget would come out higher than the proposed budget. .

His concern'is when SB 2 towns have health care contracts that have to be planned for

how can they account for increases. .

When you create the operating budget, you have to include the potential increases.

e Some of the budget items pass and then in actuahty are higher or lower than what was
passed.

e This bill would allow them to use the prevmus year’s contracts.

e If you made an obligation to provide health care to your employees that needs to be
kept.
His suggestion is to modify section C from last year redefining contracts.

o Senator Levesque asked about other contracts besides health care. Representatlve

Migliore stated that this would only affect heath care.

Neil Kurk

e The issue is who gets to decide how much taxes are going to be raised , the selectmen or
the voters.

In SB 2 towns the budget comes out of town meeting.

e It has changed so that the selectmen can give the proposed budget and then the default
budget.

» The selectmen have usurped the authdrity of the voters by making up both budgets.

» Kxamples are, selectmen using gallons instead of dollars and entering into contracts
that have costs that would increase over the years and put the increase into the default
budget.

» What should go into the default budget is the contract from the last year and nothmg

. else.

*  You cannot put in the default budget the extra 5,000 dollars for the contract. .

e Labor contracts in school districts are approved by vote and are included in the default
budget. -

e Any increase in the contract should be included in the default budget

o The selectmen cannot put increases in the default budget that the voters have not
approved of.

s Some operating budgets approved by voters have increases included in them.

e One major item not covered in this bill is when an expense decreases over the year,
what-should go in the default budget. The answer under current law is the higher
amount but the selectmen do not have to account for the lower amount. :

Alvin See

e He does not think it is a good idea to remove the definition of the word contract thatis
used in previous paragraphs.

o The definition adds clarity and that is needed in statute.
He believes there should be a separate warrant article that deals with increases.
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Richard Lehman

Right now, if the definition of contracts is repealed, the next time this issueis before
the court the Judge will have to figure out what the intent of the legislature is
regarding contracts and there will be uncertainty as to what goes into a default budget.
There may be difficulties with governing but the way to deal with those issues that put
financial pressure on towns, is not to remove the traditional manner in which towns
determine how much money to appropriate to their governing bodies.

The way to deal with budget pressures is to find better ways to budget, not to remove
the check and the authority that the legislative body of a school board or town has to
approve the spending that it wants to subject itself to.

_That is the last bastion of pure direct democracy left. It gives everyone who participates

in town meeting or school board to have a say on how much taxation they are going to
consent to by being a part of the majority vote.

Senator Levesque asked if the contracts that provide health care would not be included
or obligations that the town has previously incurred. Mr. Lehman stated that it
depends on whether you are talking about a multi-year contract that was approved by
the legislative body. If they approve a contract with annual cost increases that 1s

‘approved. The problem arises when the selectmen enter into a contracts that have

increases that the voters have never voted on and that gets built into the default
budget. By doing it that way, they effectively increase the amount of spending and the
legislative body never has a chance to say no.

Senator Sherman asked if they have this kind of setting the only way to make sure
that contracts entered into before will be honored is to make sure that the legislative
body has voted on them. Mr. Lehman stated that was correct.

Neutral Information Presented:

Margaret Byrnes — NH Municipal Association

™

They have not taken a position 6n the bill.

The default budget has been an ongoing issue for SB 2 towns.

In the town meeting the voters do have the ab111ty to put it in a separate warrant
article.

The only increases that can be added in the default budget are those that have already
.been approved by the voters at the inception of the contract

Multiple things can occur to create those increases.’
They have seen those issues create problems for the municipalities and it has led to
some confusion. :

Date Hearing Report completed: May 9, 2019
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SB 2 Municipalities and School Districts Chapter 40 Official Ballot Referenda

Section 40:13, Subdivision 9 (b) defines default budgets as the same as the
previous year with certain defined expenditures in higher or lower amounts: debt
service, one time expenditures, contracts, reductions in personnel and costs
incurred through separate warrant articles.

Legislative body voted to approve the 2018 operating budget, the proposed 2019
budget is based on that with the higher or lower line items such as I've listed.

If the 2019 proposed budget fails, then it is deemed that the 2019 default budget
has been approved by the legislative body.

The key problem here in RSA 40:13 subdivision IX {(c), the definition of contracts.
The 2019 default uses contracts “previously approved by the legislative body (in
2018) in the amount so approved in the previous year (2018)” not whatis~ ¢ /)

y the governing body for 2019 q,\(\ d
X \Né &g bl S
Exampl aving contract — approved by the [eglslatwe b dyin 8 at $100! The

contract is signed by the governing body. The contract includes an escalator of 3%
to account for the rising costs of asphalt. But the legisiative body didn’t approve
that, the governing body did. So the 2018 contract says $100, the 2019 proposed
budget is $103. If the proposed budget fails the 2019 default goes into affect at
the previous approval of $100. So the governing body has to decide to pave less
or find $3 in another part of the operating budget.

Or, the cost of electricity. The 5 year contract starting in 2018 is approved in a line
item by the legislative body at 5100 in 2018 but is signed by the governing body,
not the legislative body and provides for an escalator of 4%. So $104 for 2019. If
the 2019 proposed budget fails and the default is deemed approved by the
legislative body, then only $100 can be spent on electricity because that was what
was approved by the legislative body in 2018.

This leaves the governing body at odds with the legislative body in how to expend
funds for the services the tax payers expect.

This bill was approved by my committee on a partisan vote, but this not a partisan
issue it is a tax payer issue,

Y,
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Lehmann Law Office, PLLC

B35 Hanover Streel, Sulte 301
Manchester, N.H. 03104 .

(603) 731-5435
rick@nhlawyer.com

VIA EMAIL
May 1, 2019 _

Hon. Melanije Levesque
State House, Room 105
107 North Main Street
Concord, N.H. 03301

Re:  Opposition td HB 618
' Madam Chairwoman and members of the committee:

] write to express my opposiﬁon to HB 618-LOCAL. While | wish that | could attend the hearing
“to express my views in person, the courts have scheduled me to be elsewhere at the time of the
hearing. | respectfully request that you enter-this letter into the legislative record.

By way of brief introduction, | am.a lawyer in private practice in Manchester. During my 27-year
career, | have served the judicial branch as a superior court law clerk, the executive branch as a
criminal prosecutor in the Merrimack County Attorney’s Office and the Attorney General's
Office, and the legislative branch as legal counsel to the New Hampshire Senate from.2001-
2005 and from 2010- 2018. ] have also represented private chents in a broad range of civil and
criminal matters. - :

Pdssage _of HB 618 would mark the end of the New Hampshire tradition of direct demacracy

" fortown and school board meetings in $B 2 towns and school districts. You will likely hear
testimony asserting that HB 618 simply repeals a provision that was added to New Hampshire _
" Jaw just last year. This is true. However, the bill has far reaching |mpI|catrons that may notbe
lmmedlately apparent on a cursory readlng of the bill. '

HB 618 seeks to repeal RSA 40:13, IX. That statute deals with items that are included in the
default budget prepared in SB2 towns and school districts that take effect if the operating -
budget proposed by the selectmen or school board fails to garner a majority of votes. The
default budget is defined as: ‘

the amount of the same appropriatibns as contained in the operating budget
authorized for the previous year, reduced and increased, as the case may be, by



debt service, contracts, and other o_hlig'ations previously incurred or mandated

by law, and reduced by one-time expenditures contained in the operating

budget and by salaries and benefits of positions that have been eliminated in the
~ proposed budget.

. RSA 40:13, IX(b) This has been the law for many years. Last year, the Ieglslature passed RSA
40:13, IX(c), which reads:

“Contracts” as used In this subdivision means contracts previously approved, in
the amount so approved, by the legislative body in either the operating budget

~ authorized for the previous year or in a separate warrant article for a previous
year.

" Last year’s bill defining “contracts” was intended to clarify that default budgets could not
include appropriations that the legislative body of a town or school district had not previously
approved. This is the essence of our direct democracy —the people of a town or school board
vote to approve the annual budget and other matters of local control. This understanding was

' sufficiently clear and widely understocd that, until last year, to my.knowledge there had never
been a court case challenging the inclusion of |tems not approved by the legislative body of the
town or school district. .

Last year | was involved in litigation involving the default budget approved by the selectmen in
the Town of Weare. The case, Kurk v. Clow, et al, was a challenge to the inclusion in the default
budget of expenditures that increased taxation to a level above that approved by the legislative
body at the last town meeting. This case occurred under the law as it existed before RSA 40:13,
IX(c) was adopted. The plaintiff’s position was that while the governing body had authority to
enter into contracts and to move money between budget lines without approval of the town
meeting, the total amount of appropriations in the budget could not exceed the budget
amount approved by the legislative body. The lawyer fb_r the Town of Weare argued the
contrary position that selectmen had authority under the prior law to include contract amounts
in the default budget that had not been approved by the legistative body. Superior Court Judge
Nicolosi found that inclusion of contract amounts in the default budget was lmproper The
court held: : :

The practical effect of including the challenged contracts in the default budget is
the appropriation of money by the governing body without any meaningful input
by the voters of the Town. None of the safeguards set forth in RSA chapter 32

- . have any force and effect if the board of selectmen is capable of unilaterally
increasing the default budget by an unchecked amount. The Court thus finds
defendants’ interpretation of RSA 40:13, IX(b) undermines the overall purpose of
the statute scheme governing municipal budgets and is therefore unreasonable.
On the other hand, the Court finds the plaintiff's interpretation — requiring
contracts included in the default budget ta have been previously voted on at a
Town meeting —to be in line with the Iegisiature s intent and ensures the proper .
enforcement of the safeguard on unlawful or excessive spending by the Town



See Attachment #1.

The Kurk case is currently pending before the New Hampshire Supreme Court. Despite
the fact that RSA 40:13, IX(c) passed while the Kurk case was pending, that provision will not be
the basis of any decision in the case as it was not in effect when the Town of Weare calculated
its default budget. Oral argument was held on March 6, 2019, and the Supreme Court has not
issued a ruling. During oral argument, the following exchange occurred: :

 Town Attorney: The way the legislature wrote [RSA 40:13, I1X(b)), it was entirely
within the discretion of the board of selectmen how to calculate the default
budget.

Justice Hicks: No matter how large this new contract might be? A new grater, a
new warehouse?

Town A_ttorney: Well certainly we can take it to extremes.. -
Justice Hicks: | don’t think that’s extreme for the Town of Weare.

Town Attorney: Well, the Town of Weare could enter into a lease-purchase
agreement. - '

- Chief Justice Lynn: If we interpret the statute, you said before that thereis a
limitation, that the selectmen can’t authorize a contract that would allow them-
to spend in excess of in my example earlier; of $1 million....But if we accept your
construction of this, this is an exception to that. They basically can say oh well,
we can’t spend more than $1 million because that’s what the town meeting
approved. But, we can go ahead and do it now because then it will go in the
default budget and the voters will have no choice. They either vote for the new
budget or as a matter of law, this [default]-budget gets approved.

Town Attorney: That is true, however the voters select the selectmen. So, the
legislature delegates the authority to the selectmen to do this. The voters elect
the selectmen, If the voters don’t like what the selectmen are doing, they are
free to vote them out of office.

"Oral argument in in the Kurk case can be viewed at the following link:-
hi;tps://livesiream.corn/ NHJB/events/8521573/videos/188354381. The exchange
quoted above occurs at the 8:05 mark on the video. The town attorney’s answer - that
the town meeting is free to vote the selectmen out of office - is completely contrary to
the direct-democracy tradition of New Hampshire town meeting. The United States

" Congress and the New Hampshire legislature are both reépresentative bodies in which

“the voters choose representatives to make decisions on their behalf. In representative
bodies, the remedy of the voters is to vote in new representatives. But town meeting -
and school board meetings in SB2 towns have never been understood to be
representatlve bodies. lnstead in town and school board meetings the people vote




directly for budgets, warrant articles, and ordinances that they will live under. Town
meeting is one of the last, proud bastions of true democracy left in America. HB 618
would abandon this form of direct-democracy in favor of the position stated by the
Town Attorney in the Kurk case. It would enable selectmen and school board members
to increase spending and taxes without the direct consent of the Iegislative body.

‘How can simply repealmg a statute enacted only last year have the effect of causing such a
broad, wholesale change? The answer has to do with the way New Hampshire courts engage in-.
" statutory interpretation. The superior court decision in the Kurk case provides a typical example

of statutory interpretation. Courts seek to determine législative intent by examining the entire
statutory scheme and Jooking at legislative history. In the Kurk decision, Judge Nicolosi looked -
to the entire statutory scheme governing town meeting and found that the language in RSA
40:13, IX(b), concerning the inclusion of contracts in the default budget showed that

“contracts...previously incurred” applied only to contracts voted on at a prior town meeting.
This interpretation was exphmtly made part of the statutory scheme last year when RSA 40:13,
IX{c) was added.

Repeal of RSA 40:13, IX{c) would likely change the interpretation of the statutory scheme and
cause future courts to find that legislature intended that contracts entered into by selectmen
and school boards can be included in the defauit budget, even though those appropriation
amounts were never approved by the legislative body. .

You do not need to take my word for it. The majority statement on HB 618 in the House
calendar fully sets forth this view, The House calendar No. 16 blurb reads as follows:

Rep. Julie Gilman for the Majority of Municipal and County Government, This bill
repeals RSA 40:13; [X(c), the definition of contracts in SB 2 default budgets.
Under current Jaw, any contract escalator clause cannot be included in a default -
budget’s calculated bottom line. if the propesed budget fails and the default
budget Is activated then contracts are only budgeted for the same cost as the .

. previous year, leaving the governing body to manipulate line items to pay bills.

- Alternatively, contracts with an escalator clause may be addressed in a warrant
article, but risk failure. An example is waste management contracts. A contract is
signed by the governing body at $100 with a 3% escalator In the 2017 proposed

' budget. If the default budget is activated then in 2018 the contract would still be
budgeted at SlOb_ not the $103 increase. So where does that extra 3% come
from in the 20187 Somewhere else, leaving the governing body to manipulate
expenditures. For these reasons a majority of the committee recommends Ought '
to Pass. Vote 11-8.

The blurb asks the question, “So where does that extra 3% come from in 2018?” The answer to -
“this question is simple: “That extra 3%” comes from the local taxpayers.” But “where” that
extra 3% comes from is the wrong question to ask. The important guestion to ask is not
“where” the extra 3% comes from, but rather, “who” authorizes the 3% increase in total
appraprfations? There are only two options: (1) the legislative body; or (2) the governing



body. In traditional, direct-democracy town and school board meetings, the |eng|3tIVE body-of
the town or school district approves the total budget amount and consents to the taxes that
this spending will impose upon the people. Passage of HB 618 would change the answer to this
question and vest authority to increase spending the governing body, leaving the legistative -
body — the people of the town or school district —to pay taxes that they never approved by
majority vote. . ’

As an aside, the answer to the problem of what to do with multi-year contracts with escalator -
clauses posed in the House blurb is straightforward. The governing body should either refrain
from entering into contract that it cannot fund from appropriations made by the legislative
body or it should go to the legislative body for approval of those multi-year contracts. This is
the essence of our direct democracy.

Repeal of RSA 40:13, Ix(c} would evince a legistative intent to authorize selectmen and school
boards to use the default budget process to spend money never approved by the voters and
thus undermine our longstanding tradition direct democracy. | urge you to find that HB 618 is
mexped ient to Ieglslate '

If any members of the commlttee have concerns or questions, please feel free to contact me bv
telephone at (603) 731-5435 or via email at nck@nhiawyer com,

Very truly yours

0w,

Richard J. Lehmann

CC: . Hon. Tom Sherman
Hon. Jon Morgan
Hon. Regina Birdsell
Hon James Gray
Tricia Mello, Committee Aid
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THESTATE OF NEWHAMPSHIRE

: V.
Thomes'Ctow et al
' ' Docket No 216-2018 ov-ooose

Order

' F’Iamhﬁ‘ has brought the present actlon against defendants seeking a declaratory'

Judg E ent pemftanent restralnlng order and a wrlt of mandernus The case arises out of

d_of ’Seleotmen conduct in creatmg a default budget pursuant to

Factual Background s

"882" town that passes its budget wa pubho ballot

'_ proposed and a defau[t ’budget to -rts re5|dents for a vote. In the eVent the proposed

; budget faus to pass, the Town shall adopt the default budget uniess it eleots to proceed

to a specralmeetmg under RSA 40 13; XVI The statute def ines “default budget‘ as




o __:'Budgef Warksheet” Which purparts 1o present thie default budget for 2018 Plamﬁff has.—

Jdenﬂﬂed approxlmately $60; 000 worth. of budget increases he alieges are lﬂpropany':

___ mcluded in the defauit budget These mcreases are the result of contracts ‘entered lnto

" Andlysis
l Motaon to Dlsmlss

lefehdants.move__to dlsmlss }argurng p]amtlff iacks standlng to: "'rlng the present' S

‘ comp}amt ‘When f_mot}on to dlsm:ss cha!len es a [plamtlfﬂ s, standmg to sue the tnal

| u" mal,Aredress ld at 642—43




) rtidrsagrees Berng presented wrth unsavory chorces

rol one of the rrght to Vote and nothmg the Town has done would prevent

'4 .plarntn‘l frorn actually castrng a vote cne way or another

At the. heanng plalntlff also argued he would suffer an actual concrete harm in

the form of paylng hrgher taxes as 2 result of the default budget gomg into effect The

) ',fundrng from publrc sc"hools 166 N H 645 n Baer V. New Hampshlre Denartment of :
. Educatron 160-N. H 727 (2010) the plamtlffs challenged the grant of lot slze waNers for -

| schools clarmrng they would be hermed because of the presence of “substandard _

;;_schools in therr commumty Id at 739 ln Babrarz v Town of Grafton 155 N H. 757 - |

the Court properly found no standrng because none cf

pcific ic, ¢ concrete lnjury caused by the_defendants,




. actions Here on the other hand plamtn‘f has establlshed that he wrlt personalty fage an :
rncreased ‘tax burden as a dlreot result of the mcreased default budget |n I-fem v,

:‘Freedom Fromm Relxcuon Foundatlon Inc 551 US 587 (2007), the United States

Supreme Court noted that:

to the snctlvr jual taxp yer' '

" 1d. at 599 Jother | jUFISdtCtIOﬂS have Irkewrse found that lncumng &n’ mcreased faxf"

g obllgatron can provrde sufﬁCtent grounds for standmg See West Farms Matt LLC v.

'wu cause -_mcreased taxes"), Henson v, Healthsouth Mechcal Center, Inc, 891 So. 2d
863 868 (Ala. 2004) (ﬁnding “stan'ding to challenge tax abatement “so long -as -the

taxpayer can demonstrate a probable 1ncrease in his tax burden from the- chattenged

'? ‘actlwty’) Beattle V. EastChlna Charter T _p 403 NWZd 490 494 (Mioh App 1987)

taxpayers in~ Weare |t 1s a specrf" ic, ° concrete mjury that - 1s suff' cient to . prowde hlm‘

_ standmg to bnng the present cornpiamt

Accordmgly, for the foregomg reasons plamtlff’s motlon to dismrss is. DENIED




lehmann Law Oiftice, PLLC

835 Hanover Street, Suile 301
Manchester, N.H. 03104
{603} 731-5435
rick@nhlawyer.com

VIA EMAIL
May 9, 2019

Hon. Melanie Levesque
State House Room 105-A
107 North Main Street
Concord, N.H. 03301

Re: HB 618
Madam Chairwoman and members of the committeef

| wrote to you on May 1 to express my opposition to HB 618. In my correspondence, | included
reference to the case Kurk v. Clow, which was then pending before the New Hampshire
Supreme Court. This morning the New Hampshire Supreme Court released its decision in that
case, and 1 would like to call your attention to it for the purpose of re-iterating my concern
about the consequences of passing this bill.

.The relevant portions of the case are highlighted in the decision, which is attached for your
review. The contested question in the case was whether the definition of “contracts” for the
purpose of establishing a default budget meant: {a) any contracts that the selectmen entered
into; or (b) only contracts that were approved by the voters at the prior town meeting.

While the case was pending, the legislature adopted RSA 40:13, IX{c), which answered this
question by stating:

{c) "Contracts" as used in this subdivision means contracts previously approved,
in the amount so approved, by the legislative body in either the operating
budget authorized for the previous year or in a separate warrant article for a
previous year. '

Repeal of this provision would once again render the law ambiguous, as it was before RSA
40:13, 1X{c) was adopted last year. However, a court addressing the same question before the



court in the Kurk case would likely reach the opposite conclusion concerning the meaning of the -
word “contracts.” After repeal, a court faced with a question about the definition of “contracts”
would find that the word could not mean, “contracts approved by the voters at the prior town
meeting,” because the legislature specifically and intentionally repealed that definition from
the statute. If the legislature intended that to be the meaning of the word, the argument would
go, then the legislature would never have repealed that definition. The net result of this would
be, as bath the superior and Supreme Courts found, that, “fn]one of the safequards set forth in
RSA chapter 32 have any force and effect if the board of selectmen is capable of unilaterally
increasing the default budget by an unchecked amount.” Order at page 6. Passing HB 618 to
repeal RSA 40:13, IX(c} would hand select-board members and school board members
unilatera! authority to raise the default budget to whatever leve! they wished simply by
entering into contracts after the town of school board meeting and then rolling those costs into
the default budget. )

‘New Hampshire has a proud tradition of direct democracy at town and school board meetings.
Repeal of RSA 40:13, 1X(c) would effectively authorize select board and school board members
to increase spending, and the resulting taxes, with no ability of the town or school meeting to
check these increases. : '

If you have any questions please do not hesitate to contact me.

Very truly yours,

el e

Richard J. Lehmann

CC: Hon. Tom Sherman
Hon. Jon Morgan
Hon. Regina Birdsell
Hon James Gray
Tricia Mello, Committee Aid



THE STATE OF NEW HAMPSHIRE

-~ SUPREME COURT

In Case No. 20 18-0239, Neal Kurk v. Thomas Clow & a., the
court on May 9, 2019, issued the following order:

. Having considered the briefs and oral arguments of the parties, the court
" concludes that a formal written opinion is unnecessary in this case. This case
‘arises out of the calculation of the Town of Weare’s 2018 default budget
pursuant to RSA 40:13 (Supp. 2017) (amended 2018). The defendants, the
Town of Weare, Thomas Clow, and other members of the town’s board of
selectmen, appeal orders by the Superior Court (Nicolosi, J.} denying their
motion to dismiss and granting the relief requested by the plaintiff, Neal Kurk. .
On appeal, the defendants argue that the trial court erred in ruling that: (1) the
plaintiff has standing to bring this suit; (2) the 2018 default budget improperly
included the cost of certain contracts the town entered into in 2017; and (3) the
plaintiff was entitled to an award of attorney’s fees. We affirm, in part, and
reverse, in part.

The relevant facts follow. The town is a Senate Bill 2 town that passes its
budget by an official ballot pursuant to RSA 40:13. Under the statute, the
governing body of the town presents both a proposed operating budget and a
default budget to the voters. RSA 40:13. In the event the proposed operating
budget fails to pass, the default budget is imposed unless the governing body,
in this case the board of selectmen, elects to proceed to a special meeting
pursuant to RSA 40:13, XVI (Supp. 2018). RSA 40:13, X (Supp. 2018). The
default budget is defined as: -

[TThe amount of the same appropriations as contained in the
operating budget authorized for the previous year, reduced and
increased, as the case may be, by debt service, contracts, and
other obligations previously incurred or mandated by law, and
reduced by one-time expenditures contained in the operating
budget. For the purposes of this paragraph, one-time expenditures
shall be appropriations not likely to recur in the succeeding
budget, as determined by the governing body, uniess the
provisions of RSA 40:14-b are adopted, of the local political
subdivision. :

RSA 40:13, IX{b) (Supp. 2017) (amended 2018). The board of selectmen °
calculated a default budget for. 2018 and published a document entitled “2018
Budget Worksheet” that included the default budget.



In February 2018, after the default budget was published and before the
town voted, the plaintiff initiated a declaratory judgment action against the
defendants seeking a temporary and permanent injunction. He alleged that
$59,864 in budget increases were improperly included in the default budget
because they were the result of contracts entered into by the board of
selectmen after the last town meeting and without a vote by the citizens of
Weare. The plauntlff asserted that although the contracts were valid, they did
not qualify as “contracts . . . previously incurred” under the statute, and thus,
could not be included in the default budget without approval by the town See
RSA 40:13, 1X({b).

In response, the defendants filed both an answer contesting the merits
and a motion to dismiss for lack of standing. Following a hearing, the trial
court denied the defendants’ motion to dismiss and granted the relief requested
by the plaintiff. In its order, the trial court found that the plaintiff had
standing betause he established that he would suffer actual, concrete harm in
the form of paying higher taxes if the default budget went into effect. On the
merits, the trial court found that the board of selectmen improperly included
the contested contracts in the default budget calculation. Engaging in
statutory interpretation, the trial court determined that the phrase “previously
incurred” set forth in RSA 40:13, IX(b) was ambiguous. Theé court then
considered the overall statutory scheme and concluded that the “contracts . . .
. previously incurred” that increase the default budget must be previously voted
on at a town meeting. See RSA 40:13, IX(b). Accordingly, the trial court
ordered the defendants to remove the contracts identified by the plaintiff from
the default budget before presenting the budget at the upcoming deliberative
session. . ‘

Shortly thereafter, the plaintiff filed a motion for attorney’s fees, which
‘the trial court granted over the defendants’ objection. The trial court found
that the plaintiff conferred a substantial benefit on the public by providing the
citizens of Weare with an opportunity to provide “meaningful input” on the
“appropriation of money by the governing body” that increases the default
budget. The court determined that this benefit to the citizens of Weare
“extends beyond the confines of the instant litigation.” This appeal followed.

The defendants argue that the trial court erred when it found that the -
plaintiff had standing to bring this lawsuit. Following briefing on appeal, the
plaintiff moved to strike the standing issue, arguing that a constitutional
amendment, approved by the voters of New Hampshire in the November 2018
election, grants him standing. The defendants counter that the constitutional
amendment does not apply retroactively. We need not reach this issue because
we conclude that the plaintiff has standing under the law in effect at the time
the case was decided in the trial court.



When the relevant facts are not in dispute, we review de novo the trial
court’s determination on standing. State v, Actavis Pharma, 170 N.H. 211, 214
(2017). “[S]tanding under the New Hampshire Constitution requires parties to
have personal legal or equitable rights that are adverse to one another, with
regard to an actual, not hypothetical, dispute, which is capable of judicial
redress.” Duncan v. State, 166 N.H. 630, 642-43 (2014) (citations omitted).

The defendants contend that the plaintiff lacks standing because he
alleges the same harm' as every other taxpayer and fails to allege an actual, as
opposed to hypothetical, harm. As to the defendants’ first point, the plaintiff
counters that there is no requirement that a party suffer a “unique injury” to
establish standing. We agree with the plaintiff. Although a person’s status as
a taxpayer is not, by itself, sufficient to establish standing, taxpayer status in
conjunction with an injury or an impairment of rights can confer standing. See
Baer v. N.H. Dep’t of Educ., 160 N.H. 727, 730-31 {2010); see also Duncan,
166 N.H. at 645 (to bring a declaratory judgment action under RSA 491:22, a
party must establish that some right of the party has been impaired or
prejudiced by the application of a rule or statute). The United States Supreme
Court discussed what kind of personal injury confers standing and held that:

As a general matter, the interest of a federal taxpayer in seeing
that Treasury funds are spent in accordance with the Constitution
does not give rise to the kind of redressable “personal injury”

- required for Article IIl standing. Of course, a taxpayer has
standing to challenge the collection of a specific tax assessment as
unconstitutional; being forced to pay such a tax causes a real and
immediate economic injury to the individual taxpayer.

Hein v. Freedom From Religion Foundation.,'lnc., 551 U.S. 587, 599'(2007].

Here, the plaintiff contends that the calculation of the default budget wili
impair his personal rights by illegally increasing his taxes. Specifically, he
asserts that the town’s default budget proposed to “take money from his _
pocket,” without the legislative body’s approval of the contracts, in violation of
RSA 40:13. This is not simply a case where a plaintiff asserts standing as a
taxpayer and contests the spending or allocation of the funds at issue. See
Duncan, 166 N.H. at 646 (petitioner’s claim that a program will result in “net
fiscal losses” to local governments does not articulate a personal injury); Baer,
160 N.H. at 730-31 (holding that petitioners lacked standing as taxpayers
because they failed to demonstrate how certain waiver rules that allowed their
taxes to be used to finance certain schools in the community impaired or
prejudiced their rights), Instead, the plaintiff here is contesting the collection
of a specific tax assessment, arguing that it is based upon an unlawful default
budget calculation. Although the increased taxes will impact all of the
taxpayers in the town, not just the plaintiff, that does not mean that the
plaintiff’s personal rights are not sufficiently impaired te confer standing.



The defendants further assert that the plaintiff lacks standing because
the alleged increase in his taxes would occur only if the town did not vote to
adopt the proposed budget, a vote which had not yet taken place when the
hearing was held in this matter. The plaintiff counters that he would have
suffered “real prejudice and real injury if the town [had been] permitted to
include the challenged contracts in its default budget” because, under the
default budget, the town asserted the rlght to collect his money as taxes.

Despite the defendants’ contention that the plamtlﬁ’s alleged i 1n_]ury was
merely hypothetical at the time he filed suit, it was not a speculative injury, as
was the harm alleged in Duncan. In Duncan, the plaintiffs challenged a tax
credit program, arguing that it would impose net fiscal losses on New
Hampshire governments and would take state funding away from public
‘schools. Duncan, 166 N.H. at 646-47. There, we held that the plaintiffs lacked
standing because the purported personal injury — the loss of money to local
school districts as a result of certain legislation creating a tax credit program —
was speculative. Id. at 646-67. Speécifically, the prospect that the net fiscal
losses would occur “require[d] speculation about whether a decrease in
students [would] reduce public school costs and about how the legislature
[would] respond to the decrease in students attending public schools,
assuming that occurs.” Id. at 647. Consequently, the plaintiffs could not
demonstrate whether local governments would, in fact, experience “net fiscal
losses.” 1d. By contrast, here, the plaintiff alleges a concrete, actual injury
that he would directly suffer if the default budget were to be imposed. The
increased taxes were not an abstract possibility; the default budget had been
calculated and published as the budget that the town would adopt in the event
that the residents rejected the proposed operating budget and did not elect to
hold a special meeting. See RSA 40:13, X. Accordingly, the plaintiff has

' standing.

" Next.the defendants argue that the statute authorlzes s the selectmen to
{enter into the challenged contracts and include_ them in the default budget.
The plaintiff does not dispute the selectmen’s authority to enter into the same
contracts. See, e.g., RSA 41:10-a (2012) (allowing selectmen to appoint and
compensate members of the New Hampshire bar to serve as municipal
prosecutors); RSA 105:1 (Supp. 2018) (selectmen may designate one of the
police officers as chief of police). | {However, the parties disagree as to whether }
{those contracts could be included in the default budget as defined in RSA)
(40:13, IX(b).)

previously incurred,” allows them ‘to include in the default budget contracts
fthey entered into after the last town meeting. Furthermore; they contend that
fnothmg about the purpose of the default budget “limits the contracts to be )
hncluded in the default budget to the amounts previously approved by town
imeeting,”)

§The defendants argue that the reference in RSA 40:13, TX(b) to “contractsrg




Resolution of this issue requires that we engage in statutory A
interpretation. We review the trial court’s statutory interpretation de novo.
Franciosa v. Hidden Pond Farm, 171 N.H. 350, 355 (2018). In matters of
statutory interpretation, we are the final arbiter of the intent of the legislature
as expressed-in the words of a statute considered as a whole. Id. We first look
to the language of the statute itself, and, if possible, construe that language
according to its plain @nd ordinary meaning. Id. We interpret legislative intent
from the statute as written and will not consider what the legislature might
have said or add language that the legislature did not see fit to-include. 1d. We
construe all parts of a statute together to effectuate its overall purpose and
avoid an absurd or unjust result. Id. Moreover, we do not consider words or
phrases in isolation, but rather within the context of the statute as a whole. Id.
This construction enables us to better discern the legislature’s intent and to
interpret statutory language in light of the policy or purpose sought to be
advanced by the statutory scheme. Id. When statutory language is
ambiguous, however, we will consider legislative history and examine the
statute’s overall objective and presume that the legislature would not pass an
act that would lead to an absurd orillogical result. See STIHL, Inc. v. State of
N.H., 168 N.H. 332, 334-35 (2015).

The defendants contend that the trial court erred in finding the statute
ambiguous. In support of their argument, the defendants rely upon the
dictionary definition of the term “incur,” and conclude that, because the term is
defined as meaning to “become liable or subject to,” see Webster’s Third New
International Dictionary 1146 (unabridged ed. 2002), the identified contracts —
which, all parties - agree, were legitimately entered into — were previously
incurred and properly included in the default budget. We disagree. The
phrase “contracts ... previously incurred” fails to specify precisely when such
contracts were entered into or whether they required approval by the legislative
body of the town. In addition, the entire subsection defining “default budget”
does not provide context beyond a reference to the previous year’s budget.
Thus, because the “language is subject to more than one reasonable
interpretation,” we agree with the trial court that the statutory provision is
ambiguous. Attorney General, Dir. of Charitable Trusts v. Loreto Publ’ns, 169
N.H. 68, 74 (2016] (quotation omitted).

s s e 0

t We also agree with the trial court that this ambiguity can be resolved by}
the defendants contend that 1t is 1rrelevant “and only addresses the acnons the
selectmen may take during the year after the budget is adopted, RSA chapter
32, the Municipal Budget Law, provides significant guidance for the creation of
the budget. It does not apply solely to post-budget approval; rather, sections of
the chapter also apply to the creation of the budget before it is enacted by the
town. See, e.g., RSA 32:4 (2000), :5, II (Supp. 2018}, :5-b (Supp. 2018), :5-¢
(Supp. 2018), :6 (2000), :8 (2000). For instance, RSA 32:5, II prohibits the
governing body or budget committee from making alterations to a proposed



budget without providing a hearing. RSA 32:8 provides that “[n]o board of
selectmen . . . shall pay or agree to pay any money, or incur any liability
involving the expenditure of any money, for any purpose in excess of the
amount appropriated by the legislative body for that purpose, or for any -
purpose for which no appropriation has been made.” {We have prev1ously noted

’that the purpose of RSA chapter 32 was “to establish some uniformity in the )
‘mariner. of appropriating and expending public moneys in the various.)
f’mumc:lpahtles of the State ‘and to establish the safe ceiling on.the totaj
imdebtedness beyond which & mumclpahty could not expend money. ”{{MAshIex ;r

School DlSt 111 N.H. 54 56 57 (1971} (01tat1on omltted) W

The defendants further argue that in February 2018, when this case was
decided by the trial court, the term “previously incurred” did not equate to
“previously approved” as evidenced by the subsequent amendment to RSA
40:13, adopted shortly after the trial court’s decision.! See Laws 2018, 241:2.
Specifically, the defendants argue that according to a report by a legislative
subcommittee of the municipal and county government committee, the
amendment to RSA 40:13 sought to redefine “contracts” and we should give
weight to this report. See Supervisory Union 29 v. N.H. Dep’t of Educ., 125
N.H. 117, 122 (1984). The defendants contend that because the subcommittee
report includes the word “redefining,” then we should conclude that the
amendment’s purpose was to redefine “contracts.” The plaintiff counters that
we should look to the full committee report that was subsequently provided to
the entire House of Representatives, which contains contradictory language
and demonstrates that the statutory language is meant to be construed in the
same manner as did the trial court. We agree with the plaintiff.

The circumstances in Supervisory Union 29 are similar to those present
here. Id. In that case, we noted that comments concerning prior law which are
contained in the legislative history of a subsequent amendment enacted by a -
subsequent legislature, although not controlling, are entitled to some
consideration. Id. We held that the legislative history of the amendment at
issue supported the conclusion- that, by the amendment, the legislature
intended to clarify or interpret an ambiguity in the existing law and not to
effect a change in legal rights. Id. at 123.

1 The amendment to RSA 40:13 added a definition of “contracts,” defining it as: “contracts
previously approved, in the amount so approved, by the legislative body in either the operating
budget authorized for the previous year or in a separate warrant article for a previous year.” RSA
. 40:13, IX(c) (Supp. 2018}



_ We come to a similar conclusion here. The full committee report
discussing the amendment to RSA 40:13 provides, in part, that:

The bill . . . adds a definition, recently tested in superior court, to
stipulate that “contracts” and their amounts are those included in
the previous year’s operating budget or in previous separate
warrant articles. Defining how contracts are to be used in the
construction of default budgets is intended to align this element of
default budget construction more clearly with the concept that a
default budget should freeze the previous year’s budget in place.

'N.H.H.R. Jour. Vol. 40, at 45 (Mar. 2, 2018} (discussing HB 1307).

arequlres that the contr
!budget be. prevmusly ot

court s dec181on to. grant the plalntlff declaratory relief.

Next, the defendants argue that the trial court erred in awarding the
plaintiff attorney’s fees based upon its finding that the plaintiff conferred a
substantial benefit to the public. More specifically, the court found that the
plaintiff’s lawsuit conferred upon the voters of Weare the benefit of providing
them with an opportunity to decide whether to appropriate funds towards

' contracts entered into by the board of selectmen that increase the default
budget. The court noted that the budget process impacts every citizen of
Weare and “the practical effect of including the challenged contracts in the
default budget is the appropriation of money by the governing body vmthout
any meamngful 1nput by the voters of the town.”

We review a tr1al court’s award of attorney’s fees under our
unsustainable exercise of discretion standard, giving deference to the trial
court’s decision. Shelton v. Tamposi, 164 N.H. 490, 501 {2013). When
reviewing a trial court’s award of attorney’s fees, we will uphold the trial court’s
factual findings unless they are erroneous as a matter of law or unsupported
by the evidence. Taber v. Town of Westmoreland, 140 N.H. 613, 615 (1996).-
To be reversible on appeal, the trial court’s discretion must have been exercised

7



for reasons clearly untenable or to an extent clearly unreasonable to the
prejudice of the objecting party. Shelton, 164 N.H. at 501.

New Hampshire adheres to the American Rule; that is, absent statutorily
or judicially created exceptions, parties pay their own attorney’s fees. Board of -
Water Comm’rs, Laconia Water Works v. Mooney, 139 N.H. 621, 628 {1995).
One judicially created exception is the substantial benefit theory, by which
attorney’s fees may be awarded when a litigant’s action confers a substantial
benefit upon the general public. Bedard v. Town of Alexandria, 159 N.H. 740,
744 (2010).

The defendants argue that if we affirm the trial court on the merits, that,
‘at most, amounts to a finding of an erroneous application of the law by the
board of selectmen, which is not sufficient to award attorney’s fees. In support
of its argument, the defendants rely upon Taber, where we recognized that
“[w]e have never held that forcing the losing party to a strict adherence to the
law is a sufficient benefit conferred on nonparties to justify awarding attorney’s
fees to the prevailing party.” Taber, 140 N.H. at 615. Here, even though the
trial court determined that “[t}he impact on third parties to this lawsuitis . . .
much more concrete than in Taber, and is more significant than merely forcing
‘strict adherence to the law,” see id., we disagree.

In reaching our decision in this case, we, like the trial court, conclude
that RSA 40:13, a statute that we have not previously had an occasion to
interpret, is ambiguous. It is undisputed that the board of selectmen did not
intentionally violate the statute. Rather, the board simply disagreed with the
plaintiff’s interpretation and application of RSA 40:13 to the default budget,
which led to a disparity of less than $60,000 between the previous year’s
budget and the 2018 default budget originally presented to the voters. While
“[tlhe good or bad faith of the defendants is not a consideration in the award of
attorney’s fees under th[e substantial benefit] exception,” Claremont School
Dist. v. Governor (Costs and Attorney’s Fees), 144 N.H. 590, 595 (1999)

. {quotation omitted), we hold that, as a matter of law, the disparity here at issue
did not confer a “substantial benefit” upon the voters of Weare.

Moreover, to the extent that the trial court rationalized its award of
attorney’s fees on the benefit of ensuring the voters a more meaningful
opportunity to approve those contracts that the governing body enters into
which increase the default budget, we conclude that such reasoning is
speculative and unsupported by the evidence. In this case, the citizens of
Weare did not vote on the contested contracts; instead, the selectmen were
- ordered to remove the contracts from the default budget. Neither we, nor the
trial court, can infer what impact, if any, the opportunity to vote on the
challenged contracts, or the board of selectmen’s removal of these contracts
from the 2018 default budget had, on the decision the voters made in 2018 or
will make in any subsequent year.



‘Nonetheless, the plaintiff maintains that the public interest in this case
is similar to the interest that supported the award of attorney’s fees in Irwin
Marine, Inc. v. Blizzard, Inc., 126 N.H. 271 (1985). There, we concluded that
the plaintiff had conferred a substantial benefit upon the citizens and A
taxpayers of Laconia by insisting upon a requirement of fairness in the city’s
public bidding procedures. See Irwin Marine, Inc., 126 N.H. at 277. The
plaintiff argues that, as in [rwin Marine, his efforts “prevent[ed] the government
from-taking action that deprives the public of a government that exercises fair
powers of administration while looking after the public weal.” Although the
plaintiff’s primary purpose in litigating the case may not have been to advance
his “own personal benefit,” see Taber, 140 N.H. at 616, the record in this case
does not suggest that his intended purpose was to rectify an injustice or '
unfairness with the selectmen’s governance of the town’s affairs.

In fact, the plaintiff’s counsel made the following representations to the
trial court at the hearing: '

The town . . . has been very responsive and helpful. This is not a
situation where we’re claiming that . . . they’re up to no good . . . .
to their credit, they show all their work . . . they’re not hiding what
they’re doing. They’re putting it all out [there] for people to see

. It’s just our position that what they’re showing when they do
show their work is something that’s outside the scope of what
they’re permitted to do.

The facts in this case are more aligned with the sentiment expressed in Taber,
where we reasoned that “forcing the losing party to a strict adherence to the
law is [not] a sufficient benefit conferred on nonparties to justify awarding
attorney’s fees to the prevailing party.” Id. at 615. Accordingly, we conclude
that, under these unique circumstances, the trial court’s award of attorney’s
fees is an unsustainable exercise of its discretion.

Affirmed in part;
reversed in part.

LYNN, C.J., and HICKS, BASSETT, HANTZ MARCONI, and DONOVAN,
JJ., concurred. : '

Eileen Fox,
Clerk
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