Bill as
 Introduced



HBE 326 - AS AMENDED BY THE HOUSE
20Mar2019... 0672h ' '

2019 SESSION
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08/06
HOUSE BILL 326
AN ACT relative to the definition of prime wetland.
SPONSORS: Rep. Grassie, Straf. 11; Rep. Adjutant, Graf. 17

COMMITTEE: Resources, Recreation and Development:

ANALYSIS

This bill further defines prime wetland for local protection in fill and dredge-permits.

Explanation: Matter added to current law appears in bold italics.

Matter removed from current law appears [inbrackets-and-struckihroush:]

Matter which is either (a) all new or (b) repealed and reenacted appears in regular type.
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HB 326 - AS AMENDED BY THE HOUSE
20Mar2019... 0672h . . 19-0565
08/06

STATE OF NEW HAMPSHIRE
In the Year of Our Lord Two Thousand Nineteen
AN ACT " relative to the definition of prime wetland.

Be it Enacted by the Senate and House of Representatives in General Court convened:

1 Prime Wetlands; Definition. Amend RSA 482-A:15, I-a to .read as follows:

I.a. For the purposes of this chapter, "prime wetlands" shall mean any contiguous areas
falling within the jurisdictional definitions of RSA 482-A:2, X and RSA 482-A:4 that, because of
their size, unspoiled charactet, fragile condition, or other relevant factors, make them of substantial
significance. A prime wetland shall be at least 2 acres in size, shall not consist of a water body only,
shall have at least 4 primary wétland functions, one of which shall be wildlife habitat. ‘A prime
wetland [—snd] shall have a width of at least 50 feet at its narrowest point across and
perpendicular to its longitudinal axis, unless it can be demonstrated by the municipality
that its narrower portions provide a significant contribution to the primary wetland
functions of the prime wetland. Otherwise the boundary of a prime wetland shall coincide,
where present, Witﬁ the upland edge of any wetland, as defined in RSA 482-A:2, X, that is part of
the prime wetland. On-site verification of proposed prime wetland boundaries shall be performed
where landowner permission is provided. “"Prime wetlands” shall not include existing state
highway righi-of-ways or other jurisdictional areas reldting to prime wetlands, including
adjacent buffers.

2 Effective Date. This act shall take effect 60 days after its passage.
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HB 326 - AS AMENDED BY THE SENATE
20Mar2019... 0672h
05/15/2019 1888s 19-0555
08/06

STATE OF NEW HAMPSHIRE
In the Year of Our Lord Two Thousand Nineteen
AN ACT relative to the definition of prime wetland.

Be it Enacted by the Senate and House of Representativesin General Court convened:

1 Prime Wetlands; Definition. Amend RSA 482-A:15, I-a to read as follows:

I-a. For the purposes of this chapter, "prime wetlands" shall mean any contiguous areas
falling within the jurisdictional definitions of RSA 482-A:2, X and RSA 482-A:4 that, because of their
size, unspoiled character, fragile condition, or other relevant factors, make them of subspantial
significance. A prime wetland shall be at least 2 acres in size, shall not consist of a water body only,
shall have at least 4 primary wetland functions, one of which shall be wildlife habitat. A prime
wetland [—and] shall have a width of at least 50 feet at its narrowest point across and
perpendicular to its longitudinal axis. An existing prime wetland can be expanded to an
area less than 50 feet at its narrowest point across and perpendicular to its longitudinal
axis if the municipality can demonstrate that its narrower portions provide a significant
contribution to the primary wetland functions of the prime wetland. To gualify as a
significant contribution, the narrower portions shall contain 4 or more primary wetland
functions as defined in RSA 482-A:2, XI and shall not include any man-made structures
under RSA 482-A:3, IV. The municipality shall consider any potential adverse effects on
the landowner of the narrower portion. Otherwise the boundary of a prime wetland shall
coincide, where present, with the upland edge of any wetland, as defined in RSA 482-A:2, X, that is
part of the prime wetland. On-site verification of proposed prime wetland boundaries shall be
performed where landowner permission is provided. For the purposes of this paragraph
existing state highway rights-of-way, including associated permanent easements, shall not
include prime wetlands or their adjacent buffers,

2 Effective Date. This act shall take effect 60 days after its passage.
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HOUSE BILL 326
AN ACT relative to the definition of prime wetland.
SPONSORS: Rep. Grassie, Straf. 11; Rep. Adjutant, Graf. 17

COMMITTEE: Resources, Recreation and Development

AMENDED ANALYSIS

This bill further defines prime wetland for local protection in fill and dredge permits.

Explanation: Matter added to current law appearsin bold italics.

Matter removed from current law appears [inbracketsand steuekihrough]

Matter which is either (a) all new or (b) repealed and reenacted appears in regular type.
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HB 326 - FINAL VERSION
20Mar2019... 0672h
05/15/2019 1888s
27Jun2019... 2596-CofC 19-0555
08/06

STATE OF NEW HAMPSHIRE
In the Year of Our Lord Two Thousand Nineteen
AN ACT relative to the definition of prime wetland.

Be it Enacted by the Senate and House of Represqntatives in General Court convened:

1 Prime Wetlands; Definition. Amend RSA 482-A:15, I-a and I-b to read as follows:

I-a. For the purposes of this chapter, "prime wetlands" shall mean any contiguous areas
falling within the jurisdictional definitions of RSA 482-A:2, X and RSA 482-A:4 that, because of their
size, unspoiled character, fragile condition, or other relevant factors, make them of substantial
significance. A prime wetland shall be at least 2 acres in size, excluding those areas described in
paragraph I-b, shall not consist of a water body only, shall have at least 4 primary wetland
funections within the 2 acre or greater area, one of which shall be wildlife habitat. A prime
wetland [—end] shall have a width of at least 50 feet at its narrowest point across and
perpendicular to its longitudinal axis.

I-b. A prime wetland may include additional connected narrower wetland areas
less than 50 feet at their narrowest point across and perpendicular to their longitudinal
axis if the municipality can demonstrate that any such narrower portion provides a
significant contribution to the primary wetland functions of the prime wetland. To qualify
as a significant contribution, a narrower portion shall contain 4 or more primary wetland
functions as defined in RSA 482-A:2, XI and shall not include any man-made structures
under RSA 482-A:3, IV(b). The municipality shall consider any potential adverse effects on
the landowner from including any narrower portion.

Ic. The boundary of a prime wetland shall coincide, where present, with the upland edge of
any wetland, as defined in RSA 482.A:2, X, that is part of the prime wetland. On-site verification of
proposed prime wetland boundaries shall be performed where landowner permission is provided.,

I'd, For the purposes of this paragraph existing state highway rights-of-way,
including associated permanent easements, shall not include prime wetlands or their
adjacent buffers.

H-5:] I-e. The commissioner shall adopt rules under RSA 541-A relative to the form, criteria,
and methods that shall be used to designate, map, and document prime wetlands, determine
boundaries in the field, and amend maps and designations once filed and accepted by the
department under paragraph IL

2 Effective Date. This act shall take effect 60 days after its passage.
VETOED dJuly 29, 2019
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Rep. Grassie, Straf. 11
April 18, 2019
2019-1560h

08/06

Amendment to HB 326

Amend RSA 482-A:15, I-a as inserted by section 1 of the bill by replacing it with the following:
A

I-a. For the purposes of this chapter, "prime wetlands" shall mean, any con‘mguous areas
falling within the jurisdictional definitions of RSA 482-A:2, X and RSA 482 ‘Al that because of
their size, unspoiled character, fragile condition, or other relevant factors make them of substantlal
significance. A prime wetland shall be at least 2 acres in size, shall ot con31st of a, v’ggter body only,
shall have at least 4 primary wetland functions, one of whmh’shall be wﬂdhfe habltat A prime
wetland [—and] shall have a width of at least 50 feet at its narrowest point across and
perpendicular to its longitudinel axis, unless it egn_be demonstmted by the municipality
that its narrower portions provide a szgmfzc;nt contnbutwn to the primary wetland
functions of the prime wetland. Otherwise the boundary of a prime wetland shall coincide,
where present, with the upland edge of any wetland as deﬁned in RSA 482-A:2, X, that is part of
the prime wetland. On-site verification’ of proposed‘prmle wetland boundaries shall be performed
where landowner permission is pravided. f‘o}'the* p,umﬁ‘mses of this definition, the existing state
highway right-of-wey does ni;t‘,”'ir;:elude pr:in;e wetlands, or other jurisdictionel areas

relating to prime wetlandsffii&ludiﬂg adjacent buffers.
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Sen. Bradley, Dist 3
Sen. Watters, Dist 4
May 1, 2019
2019-1820s

06/01

Amendment to HB 326

Amend RSA 482-A:15, [-a as inserted by section 1 of the bill by replacing it with the following:
I-a. For the purposes of this chapter, "prime wetlands" shall mean any contiguous areas .
falling within the jurisdictional definltlons of RSA 482-A:2, X and RSA"482 Al f:hat because of
their size, unspoiled character, fragile condition, or other rele\:’ant factorg\:;ﬁake?them of substantial
significance. A prime wetland shall be at least 2 acres in size, shall not consist of-d4 water body only,
shall have at least 4 primary wetland functions, one of thch shall be wildlife habitat. A prime
wetland [—snd] shall have a width of at least 50 feeut\‘at\lts\‘narrowest point aeross and
perpendzcular to its longitudinal axis. An extstmg'p[;\me wetidnd can be expanded to an
area less than 50 feet at its narrowest point across andwperpendicular to its longitudinal
axis if the municipality can demonstratezthat tta wg,wer portions provide a significant
contribution to the primary wetlan"d&fz{nctmnwf the prime wetland. To qualify as a
significant contribution, the narrower portions shall contain 4 or more primary wetland
functions as defined in RSA 43!82—11:2, X1 ang/shall not include any man-made structures
under RSA 482-A:3, IV, T e“g%unicipality shall obtain the approval of the landowner of
the narrower portion. ér@_t{r:frwi.}se the‘goundary of a prime wetland shall coincide, where present,
with the upland edge of any'#etland, as defined in RSA 482-A:2, X, that is part of the prime
wetland. On-site Vérification oﬁ ﬁgoposed prime wetland boundaries shall be performed where

landowner permission, is,providéd. For the purposes of this paragraph existing state highway

- rights-of-way,including associated permanent easements, shall not include prime

wetlandsortheiriadjdcent buffers.
Ry, )




D 00 =1 @ Tt A ) b e

I R R e T T T e o S S Gy ST o)
= O O 00 =1 o W= D

Energy and Natural Resources
May 9, 2019

2019-1888s

08/06

Amendment to HB 326

Amend RSA 482-A:15, I-a as inserted By section 1 of the bill by replacing it with the following:

I-a. For the purposes of this chapter, "prime wetlands” shall mean any contiguous areas
falling within the jurisdictional definitions of RSA 482-A:2, X and RSA 482-A:4 that, because of
their size, unspoiled character, fragile condition, or other relevant factors, make them of_' substantial
significance. A prime wetland shall be at least 2 acres in size, shall not consist of a water body only,
shall have at least 4 primary wetland functions, one of which shall be wildlife habitat. A prime
wetland [—and] sh.all have a width of at least 50 feet at its narrowest point across and
perpendicular to its longitudinal axis. An existing prime wetland can be expanded to an
area less than 50 feet‘at its narrowest point across and perpendicular to its longitudinal
axis if the municipality can demonstrate that its narrower portions provide a significant
contribution to the primary wetland functions of the prime wetland. To qualify as a
significant contribution, the narrower portions shall eontain £ or more primary wetland
functions as defined in RSA 482-A:2, XI and shall not include any man-made structures
under RSA 482-A:3, IV. The municipality shall consider any potential adverse effects on
the landowner of the narrower portion. Otherwise the boundary of a prime wetland shall
coincide, where present, with the upland edge of any wetland, as defined in RSA 482-A:2, X, that is
part of the prime wetland. On-site verification of proposed prime wetland boundaries shall be
performed where landowner permission is provided. For the purposes of this paragraph
existing state highway rights-of-way, including associated permanent easements, shall not

include prime wetlands or their adjacent buffers.
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Senate Energy and Natural Resources Committee
Griffin Roberge 271-7875

AB 326, relative to the definition of prime wetland.

Hearing Date:  April 23, 2019.

Time Opened: 9:52 a.m. Time Closed: 10:35 a.m.
Members of the Committee Present: Senators Fuller Clark, Watters and Bradley.
Members of the Comunittee Absent: Senators Feltes and Giuda.

Bill Analysis: This bill further defines prime wetland for local protection in fill and dredge
permits.

Sponsors:
Rep. Grassie Rep. Adjutant

Who supports the bill: Kelly Buchanan (NH Lakes Association), Michele Tremblay (NH Rivers
Council), Representative Suzanne Smith (Grafton - District 8), Carol R. Foss (NH Audubon), Jim
O'Brien (The Nature Conservancy), Representative Judith Spang (Strafford - District 6), Rick
“'an de Poll (Ecosystem Management Consultants), Terry Silverman (Fitzwilliam, NH),

Who opposes the bill: Gary Abbott (Association of General Contractors of NH), James P. Gove
(Gove Environmental Services, Inc.), Cythnia Balcius (NH Association of Natural Resource
Scientists). ' '

Who is neutral on the bill: None.

Summary of testimony presented in support:

Representative Chuck Grassie - provided written testimony
Strafford - District 11

s Offered amendment 2019-1560h:

o This amendment was offered on behalf of the NH Department of Transportation (NHDOT). HB 326
as introduced was amended in the House with amendment 2019-0672h, but NHDOT expressed
concerns after HB 326 was amended by the House.

o Amendment 2019-1560h ensures that the existing state highway rights-of-ways do not include prime
wetlands, or other jurisdictional areas relating to prime wetlands, including adjacent buffers.

e HB 326 clarifies the definition of prime wetlands:

o Prime wetlands, by statutory definition, are any contiguous areas that are, because of their size,
unspoiled character, fragile conditions, and other relevant factors, significantly substantial.

o Prime wetlands are designated so by a municipality. A municipality must go through a process with
a public hearing and a vote. A prime wetland must also meet certain standards in statute.

s Prime wetlands are not always in a perfect geographic shape. Wetlands can have "fingers and toes,” or
connections or portions that extend off of the main wetland. These "fingers and toes" are still important to
the function of a wetland.

o For example, a swale could be part of a wetland, but does not qualify as a prime wetland due to
current statutory definitions. Swales could help manage water runoff, filter pollutants, or increase
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rainwater filtration. A swale could also connect two larger portions of a wetland together and he a
major factor for flood control.

o HB 326 seeks to expand the definition of a prime wetland to include these "fingers and toes."

¢ Senator Fuller Clark asked Representative Grassie to speak to amendment 2019-1560h.

¢ Representative Grassie said amendment 2019-1560h offered a carveout for NHDOT. NHDOT wa.
concerned about prime wetlands impacting their ability to work within their rights-of-ways for
roadway maintenance and repairs.

* Senator Watters asked about the grammar of lines 14-16 of amendment 2019-1560h. It appeared the
language was in HB 326 as amended by the House. Senator Watters questioned the grammatical changes to
the wording.

o Representative Grassie said amendment 2019-1560h was NHDOT's originally suggested language.
However, when the amendment was originally given to OLS in the House, OLS produced an
amendment that altered the language. Amendment 2019-1560h returns to NHDOT's originally
suggested language.

e Senator Watters was concerned over the use of "or" rather than "nor" and its impact on prime wetlands.

o Representative Grassie said the intention was to ensure NHDOT's existing highway right-of-way did
not include prime wetlands and other adjacent buffers.

s Senator Watters expressed a concern over runoff.

o Representative Grassie said NHDOT's language was a carveout. Without the carveout, NHDOT was
concerned that if a right-of-way went through a prime wetland, they would not be able to do work on
that road or adjacent buffers.

Representative Judith Spang
Strafford — District 6
e SB 19-FN (2012) amended the statutes relating to prime wetlands and included a provision restricting a
prime wetland to having a width of 50 feet or more at its narrowest point. Testimony on SB 19-FN (2012) led
the House Resources, Recreation, and Development Committee to believe areas less than 50 feet in width
were wastelands with no environmental value.
e These "fingers and toeg" are swales, culverts, and inlets. They can be important nesting areas for wildlifs
like loons.
e Runoff swales would not be eligible for protection under HB 326. HB 326 ensured that at least four of th.:
twelve primary wetland functions were met as defined in RSA 482-A:2, XT.

Rick Van de Poll — provided written testimony
Ecosystem Menagement Consultants
e Provided an illustration of the Martin Road Marsh in Fitzwilliam_ Two parts of the wetland connected by a
smaller piece. Under current law, that connection is not a part of the prime wetland. These connections are
important for wildlife habitats, flood control, and groundwater recharge. Prime wetlands should be protected
- in their entirety.
RSA 482-A:15 that made it clear that the definition of significance was determined by a municipality.
Since SB 19-FN (2012) passed, there have been no prime wetlands designated in NH in part due to the 50
foot limitation at a prime wetland's narrowest point. HB 326 is meant to include the local option for
determining significance and their value.
e Senator Fuller Clark asked how "fingers and toes” were addressed in others states.
© Dr. Van de Poll said other states did not designate important wetlands as prime wetlands. The
closest example would be Class I wetlands in Vermont. Class I wetlands are fully protected,
including their "fingers and toes."
e Senator Fuller Clark asked'if it was fair to assume that the deﬁmtlon of significance varied from

municipality to municipality and that making the statutory definition too rigid would inhibit the use of local
characteristics.

o Mr. Van de Poll said Senator Fuller Clark was correct.
e Senator Fuller Clark asked if prime wetland designations were delayed due to rigid statutory definitions.
o Mr. Van de Poll said Senator Fuller Clark was correct.
e Senator Watters suggested an amendment to HB 326 to include a reference to municipalities determining
significance with regards to wetlands.
o Mr. Van de Poll was open to the suggestion.

Terry Silverman
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Planning Board Member, Town of Fitzwilliam, NH

As of March 2014, the Town of Fitzwilliam approved the expenditure of $15,000 to complete a professional
survey of Fitzwilliam's wetlands with Mr. Rick Van de Poll.
The "fingers and toes" issue tied up Fitzwilliam's survey process until 2019.
Most of the Fitzwilliam's prime wetlands are in remote locations. Fitzwilliam has over 5,000 wetlands over
an acre. Fitzwilliam's prime wetland locaticns do not constitute a large part of Fitzwilliam.
Senator Watters asked how Mr. Silverman would define a "significant contribution.”
o Mr. Silverman said Fitzwilliam used a value rating system that was developed by Mr. Van de Poll. It
was a long process to develop that system and the ratings.
Senator Watters asked if there was a public comment period involved with designating a prime wetland.
o Mpr. Silverman said Fitzwilliam had three or four opportunities for public comment.

Representative Suzanne Smith
Grafton — District 8, Chair, House Resources, Recreation, and Development Commitiee

In order to designate a prime wetland, a municipality must go through a lengthy process. There are
opportunities for public comment and a municipality must vote on the prime wetland designation. After the
vote, the NH Department of Environmental Services (INHDES) must review the designation and give its
approval.
Senator Fuller Clark asked how Representative Smith would define a "significant contribution.”
o Representative Smith said the definitions of "wetlands" and "wetland functions" in RSA 482-A:2 had
ample information to work with. However, Representative Smith could not comment on how many
functions of a wetland define a "significant contribution."

Summary of testimony presented in opposition:

Gary Abbott & James P. Gove - provided written testimony
Executive Vice President, Association of General Contractors of New Hampshzra (AGCNH)
President, Gove Enuvironmental Services, Inc.

Discussed the reasoning behind the 50 foot requirement at a prime wetland's narrowest point:

o Drainage ditches and runoff streams along highways and municipal roadways were being considered
as part of a prime wetland. This led to confusion as to where a prime wetland began and ended. If
these drainage ditches and runoff streams were considered part of a prime wetland, it would make
any repair or maintenance of roadways difficult.

¢ "Fingers and toes" may not be considered prime wetlands, but they are still considered regular
wetlands.

Repercussions if HB 326 passed:

o HB 326 would make it possible for small, non-prime wetlands that do not meet the requirements of a
prime wetland in RSA 482-A:15, I-a to be connected to a prime wetland, making the non-prime
wetland a prime wetland.

o Additionally, a prime wetland shall have at least four primary wetland functions as outlined in RSA
482-A:2, XI. These "fingers and toes" may only have one primary wetland function, therefore, they
cannot meet the prime wetland definition.

o HB 326 says a prime wetland shall also have a width of 50 feet at its narrowest point across and
perpendicular to its longitudinal axis, unless a municipality can demonstrate that a prime wetland's
narrow portions provide a significant contribution. On line 9, there is no definition as to what a
"significant contribution" means. HB 326's language could be broadly interpreted, lessening the
requirements for a prime wetland.

Mr. Gove provided a map outline of a municipality with a prime wetland and smaller links connected to the
prime wetland. If the smaller links were considered a prime wetland, it would halt any nearby land
development. Based on the map, there is no clear end to where a prime wetland ends. A major question that
HB 326 does not define how to determine significance for "fingers and toes."

When a prime wetland is declared, a municipality automatically creates a 150 foot buffer around the prime
wetland in order to protect it. That further impacts any development.

Senator Fuller Clark asked how the AGCNH would define "significant contribution.”

o Mr. Abbott said a narrower portion would need to meet a number of primary wetland functions as
outlined in RSA 482-A:2, XI. There should also be exemptions included for man-made structures,
such as swales. Swales are built around developments to help water quality and should not be
mcluded as a pr].me wetland. Simple hydrologic support should not be the only factor that desugnates
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an area as a prime wetland. There should also be a process for property owners and abutters over a
municipality's decision to designate a "finger or toe" as a prime wetland.
Senator Watters asked why four of the twelve primary wetland functions listed in RSA 482-A:2, XI -
ecological integrity, wetland-dependent wildlife habitat, fish and aquatic life habitat, scenic qualit;
educational potential, wetland-based recreation, flood storage, groundwater recharge, sediment trappin’
nutrient frapping/retention/transformation, shoreline anchoring, and noteworthiness - were needed for a
prime wetland designation.

o Mr. Abbott said he believed a prime wetland should have seven of the primary wetland functions,
but under current statuté, a prime wetland needed four primary wetland functions, one of which
shall be wildlife habitat. Just because wetlands are large and serve as useful tools in flood control
does not mean that they should be connected to or considered as a prime wetland.

Senator Watters said that degrading a "finger or toe" could have a negative impact on the prime Wetla.nd He
asked if it was important to offer equal protection to the "fingers and toes."

o Mr. Gove referenced his illustration. Some outlying areas not part of the prime wetland were just
culverts to ensure wildlife movement. Regular wetlands, though not designated as a prime wetland,
are still maintained and protected.

Senator Fuller Clark said coastal waters were rising, impacting inland waters. She asked what impact that
would have on wetlands.

o Mer. Gove said there were two separate issues. Prime wetlands were often freshwater systems further
inland, away from coastal waters. Therefore, most prime wetlands would not be affected by coastal
water rise. Wetlands that are affected by the coastal water rise would become tidal wetlands and
assume the significant, relevant protections for tidal wetlands.

Cindy Balcius A
Legislative Commitiee Chair, New Hampshire Association of Natural Resource Scientists (NHANRS)

NHANRS felt HB 326 should be turned into a study committee as there were parts of HB 326 that needed
clarity and definition.

HB 326 did not have enocugh stakeholders involved to provide input on HB 326's language.

Ms. Balcius expressed a concern that some areas, such as a creek bed or a river bed, may extend out from =
prime wetland and become a watershed, which does not have the same ecological functions as a prin
wetland. There should be a process to remove the consideration of wetlands that do not have the sams
characteristics of a prime wetland. However, HB 326's language is too vague.

Neutral Information Presented: None.

GJR, edited by Marie Marston.
Date Hearing Report completed: April 23, 2019.
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Notice of Meeting: Committee of Conference

6/19/19
9:00 a.m.
LOB 305

HB 326 relative to the definition of prime wetland.

House Conferees: Suzanne Smith, Spang, Grassie and Rung
Senate Conferees: Fuller Clark, Watters and Bradley
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Thank you Madame Chair, and members of the Commitiee.

My name is Rebreéentative Adjutant, and though I regretfully cannot be with you today, [ wish to
convey to you my full throated support for House Bill 326, an act that provides local .
municipalities greater flexibility in determining what they’d be able to designate as a prime
wetland. '

Like most kids going through school in the early 2000's, many science classes featured an -
appearance by Bill Nye, the Science guy, from whom | first leamed about wetlands. For those
who might not be as familiar, wetlands provide an ecosystem for many forms of wildlife, ranging
from crustaceans, to finfish, some winged creatures, and insects. They provide a natural
filtration system for clean drinking water that humans certainly need, and provide the ability to
slow down and retain flood water in times of crisis. The legislation before you today doesn't
reduce or restrict any of the definitions and benefits of a prime wetland, but instead, changes a
' defining element. Under the current statute, an otherwise wet-land, cannot be a wetland if it's
narrowest point is under 50 feet in width, and frankly, that's incomprehensible to me, as in my
opinion, & body of watery marsh that meets all the separate criteria for a wetland, but just has
two major aquatic bodies connected by a smaller corridor of water, should be available for a
town to consider a wetland for conservation purposes. )
There are both progressive and conservative reasons to support this legisiation. On the one
hand, we face a climate crisis of epic proportions, and the more we can do to preserve access
to natural, clean drinking water, and the protection of ecosystems, the better it is for the natural
community, and ourselves. On the other hand, this is about local control, and also, local safety.
As | mentioned earlier, wetlands slow otherwise dangerously fast-paced floods, a threat we are
certainly familiar with in the Lakes Region, and that my friend, Senator Giuda is familiar with in
Warren and Plymouth. By halting development on land you'd otherwise think is a wetland,
except for an insignificant and irrelevant techniciality, we can conserve valuable ecological
assets, and provide another line of defense in public safety simultaneously. :

I want to thank you all for allowing this testimony to be read, and I want to take a second to
thank Representative Grassie for his leadership on this issue, and would ask him to field any
questions you would have in my absence.
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April 23,2019

The Honorable Martha Fuller Clark, Chair
Senate Energy and Natural Resources Committee
Senate House, Room 103

Concord, NH 03301

RE: HB 326 Relative to the definition of prime wetland.
Dear Chair Fuller Clark and Members of the Committee:

The Rivers Management Advisory Committee (RMAC) is writing to express its
support for House Bill 326 as introduced, which modifies the definition of prime
wetland to include narrow wetland areas that provide significant wetland function.

The proposed expanded definition of prime wetland would allow municipalities to
include narrower portions of wetlands in their designation. These narrower portions
could be fringe wetlands, low-gradient feeder stream systems, or connectors between
two larger wetland systems, which provide significant habitat for macroinvertebrate,
fish, birds, and wildlife. These narrower portions can provide a significant
contribution to the wetland functions and values of the prime wetland. The RMAC
believes the current exclusion of these narrower portions is arbitrary and not based
upon science.

The RMAC requests that the House amendment to HB 326 relating to highway-right
of-ways be clarified. The wording suggests that highway rights-of-way should not be
considered prime wetlands or prime wetland buffers, but the sentence is unclear.

The RMAC i1s a legislatively created body charged to work with the New Hampshire
Department of Environmental Services (NHDES) to administer RSA 483, the Rivers
Management and Protection Program. The Governor and Council appointed
Comumittee is comprised of members from business, agriculture, hydroelectric,
municipal government, water supply, conservation, recreation, fish and game, and
historical interests. Among its other responsibilities, the RMAC is charged with
reviewing legislation relevant to the Program and with advising the NHDES
Commissioner on the merits of such legislation.

In conclusion, the RMAC supports HB 326 as introduced relative to the definition of
a prime wetland because it would include sensitive narrower portions of these
wetlands which can be as significant as the larger wetland itself in their functions and
values.

29 Hazen Drive; PO Box 95; Concord, NH 03302-0095; Tel: 271-2959; Fax 271-7894
http://des.nh.gov/organization/divisions/water/wmb/rivers/irmac/index.him
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Should you have any questions regarding our testimony, please feel free to contact me at 603.796.2615
or MLT@naturesource.net.

Sincerely,

Michele L. Tremblay
RMAC Chair .

ec: Rep. Chuck Grassie
Rep. Joshna Adjutant
RMAC Representatives
Robert R. Scott, Commissioner, NHDES
Thomas O’Donovan, Director, Water Division, NHDES
Ted Diers, Administrator, Watershed Mgmt. Bur., NHDES
Tracie Sales, Rivers and Lakes Programs Manager, NHDES
Local River Management Advisory Committee Chairs

29 Hazen Drive; PO Box 95; Concord, NH 03302-0095; Tel: 271-2959; Fax 271-7894
hitp:fides.nh.qoviorqanization/divisions/waterfwmb/rivers/rmac/findex.htm




/
|

Voting Members:

David Packard
Chair

NH Lakes Assn.

Bruce Allen
Conservation
Commissions

Mark Borrin
Tourism [ndustry

Shane Bradt
Scientific Community

Edmund Crawford
Marine Trades
Association

Tiffany Grade
Conservation
Community

Janet Kidder
Planning Boards

Frank Lemay
NH BIA

Lisa Morin
State Conservation
Committee {pending)

Rex Norman
Municipal Official

Dick Smith
Fishing Interests

Bruce Temple
NH Fish & Game
wummission (pending)

Mary Truell
NH Association of
Realtors

Non-Voting Members:
Garret Graaskamp
Vice Chair
NH Fish & Game Dept.

Capt. Tim Dunleavy
NH Dept. of Safety

Eric Feldbaum
NH Dept. of Natural and
Culiural Resources

Jennifer Gilbert
NH Office of Strategic
Initiatives

Mark Hemmerlein
NH Bept. of Trans.

David Rousseau
NH Dept. of
Ag, Markets & Food

Staff:

Tracie Sales
Program Manager

Jen Drociak

- --"_tershed Coordinator

Mariah Mitchell
Program Assistant

N.H. Lakes Management and Protection Program

N.H. Lakes Management Advisory Committee

April 23, 2019

The Honorable Martha Fuller Clark, Chair

Senate Energy and Natural Resources Committee
Senate House, Room 103

Concord, NH 03301

RE: HB 326 relative to the definition of prime wetland.
Dear Chair Fuller Clark and Members of the Committee:

The Lakes Management Advisory Committee {LMAC) is writing to expréss its support
for House Bill 326 as introduced, which adds narrow areas of wetland to the definition
of prime wetland when the area provides important wetland values.

The proposed expanded definition of prime wetland would allow municipalities to
include narrower portions, or “fingers” of wetlands in their designation. These
narrower portions could be fringe wetlands, low-gradient feeder stream systems, or
connectors between two larger wetland systems and provide significant habitat for
macroinvertebrate, fish, birds, and wildlife. As such, these narrower portions can
provide a significant contribution to the wetland functions and values of the prime
wetland. The LMAC believes the current exclusion of these narrower portions is
arbitrary and not based upon science. Thus, the LMAC supports HB 326 to allow these
narrower portions to be included as prime wetlands.

The LMAC is a legislatively created body charged to work with the New Hampshire
Department of Environmental Services (NHDES) to administer RSA 483-A, the Lakes
Management and Protection Program. The Governor and Council appointed Committee
is comprised of 19 members representing academia, business, conservation
organizations, lake associations, tourism, fish and game commission, marine trades,
realtors, municipal government as well as several state agencies. Among its other
responsibilities, the LMAC reviews legislation relevant to the Program and the state’s
lakes and ponds, and advises the NHDES Commissioner on the merits of such
legislation.

In conclusion, the LMAC supports HB 326 as introduced relative to the definition of a
prime wetland because it would include sensitive narrower partions of these wetlands
which can be as significant as the larger wetland itself in their functions and values.

28 Hazen Drive; PO Box 95; Concord, NH 03302-0095; Tel: 271‘-2959; Fax 271-7894
hitps:/iwww.des.nh.gov/organization/divisions/water/wmb/lakesimac/index.htm
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Should you have further questions about this testimony, please feel free to contact me at (603) 867-
9299 or appliedforce52@gmail.com.

Sincerely,

Quburlget

David Packard
N . Chair

ec: Rep. Chuck Grassie
Rep. Joshua Adjutant
LMAC Representatives i
Robert R. Scott, Commissioner, NHDES
Thomas 0’Donovan, Director, Water Division, NHDES
Ted Diers, Administrator, Watershed Mgmt. Bur., NHDES
Tracie Sales, Rivers and Lakes Programs Manager, NHDES

29 Hazen Drive; PO Box 85; Concord, NH 03302-0095; Tel: 271-29589; Fax 271-7894
hitps:/fwww.des.nh.goviorganization/divisionsiwaterfwmblakes/imac/index.htm




SR . Rick Van de Poll, Ph.D.
L 30 No. Sandwich Rd.
T Center Sandwich, NH 03227

March 20, 2019

TO: Lo . .- . . . L. B
Senate Energy & Natural Resources Commlttee - e P
Honorable Martha Fuller-Clark, Jeb Bradley, Dan Feltes, Dawd Watters & Bob Gluda
Senate Office Building Lt - ‘
Concord, NH 03301

RE: HB326
Dear Committee Members;

I am writing to you today in support of House Bill 326 relative to prime wetlands, which . -
passed the floor of the House today by 212-134.

As you know, RSA 482-A:15 in the wetlands statute gives municipalities the option of
protecting certain wetlands as “prime.” These wetlands have special significance
“because of their size, unspoiled character, fragile condition, or other relevant
characters...” Once approved by the state, a public hearing is required for any proposed
impactsto a prime wetland, and greater scrutiny is glven each perm;t appllcatlon that
intends to dredge and fill a prime wetland.

In 2012, this section of the statute was amended to give foresters and loggers easier
access to timber. It waived the requirement for them to get wetland permits to cut
timber in or adjacent to prime wetlands. Further, it required that prime wetlands “shall
be at least 2 acres in size, shall not consist of a water body only, shall have at least 4
primary wetland functions, one of which shall be wildlife habitat, and shall have a width
of at least 50 feet at its narrowest point” (emphasis added).

It was this last clause that resulted in an unintended consequence that regretfully has
prevented many towns from designating prime wetlands since that time. Whereas the
intent was to make prime wetlands generally wider than 50 feet, the literal
interpretation of the law means that no part of the prime wetland shall be less than 50
feet wide. The legal counsel for DES interpreted the amendment this way when |
submitted a report to designate six prime wetlands in Fitzwilliam in 2017. In effect, the
unintended consequence of the amendment has been to, as has it has been referred,
‘cut off all the fingers and toes of a prime wetland.’




These poorly drairied and sometimes very poorly drained edges to high value wetlands
contain’some of the highest functionality of the entire system. In fact, eliminating them
could result in compromising some of the most critical wetland functions such as flood
storage, groundwater recharge, wildlife corridors, and rare & endangered species
habitat. In the Fitzwilliam example, such an interpretation resulted in 74 ‘cuts’ to the six
candidate prime wetlands, with one of the wetlands being cut roughly in half:-

HB 326 corrects this unintended consequence and gives back the power to the
municipality to designate an entire wetland as prime instead of a cut-up part of it it also
reinforces the.idea that the municipality has the power to make such a decision by town
ballot, as |ndtcated by the RSA section title, Local Option. -

TR T
As a certified wetland scientist who has designated hundreds of acres of prime wetlands
in 11 towns in the state, and who has fought hard to retain the validity of protecting.the
highest and best aquatic resources we have, | encourage you to support the passage of
this bill in the Senate. ¥ :

Tharik you very much for your time and consideration-of these remarks. .. . ;..

Sincerely; K D A S T P
(/ . % ..;'-;" ) oo - . ’ '- 'a S ‘!.':.4'. cop .:’.},. D
@u— 'a."‘_ ' '.‘.,-‘dﬁ:,c"a./ 4 :.l ' [ . o i 7 Zre

_Rick Van de Poll, Ph.D. cws#110 =~ 0 T
Ecosystem Management Consultants
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April 30, 2019

Senator Jeb Bradley
Senator David Waﬁers

Dear Senators,

I would like to comment on behalf of the Associated General Contractors of New Hampshire
(AGC of NH) in regard to House Bill 326, relative to the definition of prime wetlands. The
association is concerned thaf this legislation would expand the definition of prime wetlands to
areas that span less than 50 feet across. AGC was part of the effort that first established the 50-
foot minimum in response to some cities and towns claiming channels and drainage ditches as
prime wetlands, which made it difficult for development. The 50-foot minimum also ensures that
small areas that don’t meet the requirements by themselves can’t be “linked” via narrow
channels and ditches to areas that meet the definitions of prime wetlands.

- The changes proposed in HB 326 would allow municipalities to determine whether a prime
wetland’s natrower portion provides a “significant contribution to the primary wetland
functions”. We are concerned that this will permit municipalities to expand designated areas to
include sections that weren’t 1rutlalIy voted on by the town. AGC would like to clarify that
change by adding language requiring that areas less than 50 feet wide must meet the criteria of 4
functions and have the approval of the landowner in order for it to be expanded 1nto the prime
wetland. :

Our language suggestion is included in red below: ‘

1 Prime Wetlands; Definition. Amend RSA 482-A:15, I-a to read as follows:

I-a. For the purposes of this chapter, "prime wetlands" shall mean any contiguous
areas falling within the jurisdictional definitions of RSA 482-A:2, X and RSA 482-
A:4 that, because of their size, unspoiled character, fragile condition, or other
relevant factors, make them of substantial significance. "A prime wetland shall be
at least 2 acres in size, shall not consist of a water body only, shall have at least 4
primary wetland functions, one of which shall be wildlife habitat. A4 prime
wetland [-and] shall have a width of at least 50 fect at its narrowest point acress
and perpendicular to its longitudinal axis. An existing prime wetland can be
expanded to an area less than 50 feef at its narrowest point across and
perpendicular to its longitudinal axis if it can be demonstrated by the
municipality that its narrower portions provide a significant contribution to the

Associated General Contractors of New Hampshire
48 Grandview Road » Bow, NH 03304
T: (603) 225-2701 - F: (603) 226-3859




primary wetland functions af the prime wetland. To qualify as a significant
contribution, the narrower porfions must contain 4 or more primary wefland

- functions as defined in RSA 482-A:2 XI and nof include any man-made
structures as defined in RSA 42-4:3 1V, and the municipality must obtain the
approval of the landowner of the narrower portion. Otherwise the boundary of a
prime wetland shall coincide, where present, with the upland edge of any wetland,
as defined in RSA 482-A:2, X, that is part of the prime wetland. On-site.
verification of proposed prime wetland boundaries shall be performed where
landowner permission is provided. “Prime wetlands” shall not include existing
state highway right-of-ways or other jurisdictional areas relating to prime
wetlands, including adjacent buffers. [Note: DOT recommended an amendment
for this last line.] : : i

Thank you for considering our suggestions for HB 326. Please feel free to contact me if you have
any questions at 225-2701 or gabbott@agcnh.org.

-Sincerelyy; --- - @ ----— - — S

Gary A. Abbott,
Executive Vice President

Associated General Contractors of New l—iampshire
48 Grandview Road » Bow, NH 03304
T: (603) 225-2701 « F: (603) 226-3859
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STATE OF NEW HAMPSHIRE
SENATE

REPORT OF THE COMMITTEE

Thursday, May 9, 2019
THE COMMITTEE ON Energy and Natural Resources _
to which was referred HB 326

AN ACT relative to the definition of prime wetland.

Having considered the same, the committee recommends that the Bill
OUGHT TO PASS WITH AMENDMENT

BY AVOTE OF: 3-1

AMENDMENT # 1888s |

Senator Jeb Bradley
For the Committee

Griffin Roberge 271-7875



ENERGY AND NATURAL RESOURCES

HB 3286, relative to the definition of prime wetland.
Ought to Pass with Amendment, Vote 3-1.

Senator Jeb Bradley for the committee.
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June 19, 2019
2019-2596-CofC [
08/06

Committee of Conference Report on HB 326, relative to the definition of prime wetland.

Recommendation:

That the House recede from its position of nonconcurrence with the Senate amendment, and
concur with the Senate amendment, and

That the Senate and House adopt the following new amendment to the bill as amended by the

Senate, and pass the bill as so amended:
Amend the bill by replacing section 1 with the following:

1 Prime Wetlands; Definition. Amend RSA 482-A:15, I-a and I-b to read as follows:

I-a. For the purposes of this chapter, "prime wetlands" shall mean any contiguous areas
falling within the jurisdictional definitions of RSA 482-A:2, X and RSA 482-A:4 that, because of their
size, unspoiled character, fragile condition, or other relevant factors, make them of substantial
significance. A prime wetland shall be at least 2 acres in size, excluding those areas described in
paragraph I-b, shall not consist of a water body only, shall have at least 4 primary wetland
functions within the 2 acre or greater area, one of which shall be wildlife habitat. A prime
wetland [—and] shall have a width of at least' 50 feet at its narrowest point across and
perpendicular to its longitudinal axis. ‘

Lb. A prime wetland may include additional connected narrower wetland areas
less than 50 feet at their narrowest point across and perpendicular to their longitudinal
axis if the municipality can demonstrate that any such narrower portion provides a
significant contribution to the primary wetland functions of the prime wetland. To qualify
as a significant contribution, a narrower portion shall contain 4 or more primary wetland
functions as defined in RSA 482-A:2, XI and shall not include any man-made structures
under RSA 482-A:3, IV(b). The municipality shall consider any potential adverse effects on
the landowner from including any narrower portion.

Lc. [The] The boundary of a prime wetland shall coincide, where present, with the upland
edge of any wetland, as defined in RSA 482-A:2, X, that is part of the prime wetland. On-site
verification of proposed prime wetland boundaries shall be performed where landowner permission
is provided.

I-d. For the purposes of this paragraph existing state highway rights-of-way,
including associated permanent easements, shall not include prime wetlands or their

adjacent buffers.
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38

Committee of Conference Report on HB 326
-Page 2 -

fb-] F-e. The commissioner shall adopt rules under RSA 541-A relative to the form, criteria,
and methods that shall be used to designate, map, and document prime wetlands, determine’
boundaries in the field, and amend maps and designations once filed and accepted by the

department under paragraph II.

The signatures below attest to the authenticity of this Report on HB 326, relative to the definition of

prime wetland.

Conferees on the Part of the Senate Conferees on the Part of the House
Sen. Fuller Clark, Dist. 21 Rep. Suzanne Smith, Graf. 8

Sen. Watters, Dist. 4 Rep. Spang, Straf. 8

Sen. Bradley, Dist. 3 Rep. Grassie, Straf. 11

Rep. Rung, Hills. 21



Committee of Conference Report on HB 326
- Page 3§ -

2019-2596-CofC
AMENDED ANALYSIS

This bill further defines prime wetland for local protection in fill and dredge permits.
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