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- Report



REGULAR CALENDAR

May 14, 2019

The Majority of the Committee on Judiciary to which

was referred SB 36,

AN ACT creating a cause of action for certain
constitutional deprivations of right. Having considered
the same, report the same with the following

amendment, and the recommendation that the bill

OUGHT TO PASS WITH AMENDMENT.

Original: House Clerk
Cc: Committee Bill File



MAJORITY
COMMITTEE REPORT

Committee: Judiciary

Title: creating a cz.iuse. of aétlon for certain
constitutional deprivations of right

Consent Calendar: REGULAR

STATEMENT OF INTENT

This bill establishes a right to sue for persons who have suffered a deprivation of rights under the
New Hampshire Constitution. For 150 years, federal law has given persons deprived of rights
under the United States Constitution the right to recover. In some cases, the NH Constitution gives
claimants greater and different rights than those granted by the US Constitution but did not
provide for recovery. This bill allows recovery in the NH Courts. The language of the hill as
amended tracks United States civil rights statutes and its intent is to be interpreted in a similar
manner to provide an equivalent state law result.

Vote 12-7.

Rep. David Woodbury
FOR THE MAJORITY

Original: House Clerk
Ce: Committee Bill File
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Judiciary

SB 36, creating a cause of action for certain constitutional deprivations of right. MAJORITY:
OUGHT TO PASS WITH AMENDMENT. MINORITY: OUGHT TO PASS WITH
AMENDMENT.

Rep. David Woodbury for the Majority of Judiciary. This bill establishes a right to sue for persons
who have suffered a deprivation of rights under the New Hampshire Constitution. For 150 years,
federal law has given persons deprived of rights under the United States Constitution the right to
recover. In some cases, the NH Constitution gives claimants greater and different rights than those
granted by the US Constitution but did not provide for recovery. This bill allows recovery in the NH
Courts. The language of the bill as amended tracks United States civil rights statutes and its intent
is to be interpreted in a similar manner to provide an equivalent state law result. Vote 12-7.

Original: House Clerk
Cc: Committee Bill File
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Rep. M. Smith, Straf. 6
May 13, 2018
2018-1931h

08/04

Amendment to SB 36

Amend the bill by replacing all after the enacting clause with the following:

1 New Chapter; New Hampshire Civil Rights Act. Amend RSA by inserting after chapter 541-

D the following new chapter:
CHAPTER 541-E
NEW HAMPSHIRE CIVIL RIGHTS ACT

541-E:1 Civil Action for Deprivation of State Constitutional Rights. Every natural person who,
under color of any statute, ordinance, regulation, custom, or usage of this state or any of its political
subdivisions, subjects, or causes to be subjected, any person within the jurisdiction theveof to the
deprivation of any rights, privileges, or immunities secured by the New Hampshire constitution
shall be liable in superior court for any actual damages to the injured party. Any lawsuit brought
under this section shall be filed no later than 3 years after the date of the alleged violation, subject
only to the provisions of RSA 508:4, I. In any action or proceeding seeking to enforce this section,
the court, in its discretion, may allow the prevailing party reasonable attorney's fee and costs. In
adjudicating a request for reasonable attorney’s fees and costs under this section, the court should
award such reasonable attorney’s fees and costs to a prevailing party unless the court concludes
that special circumstances would render such an award unjust, including if a plaintiff engaged in
outrageous or bad faith conduct or a grant of the award would impose unjust hardship. In any
action in the superior court pursuant to this section, there shall be a right to a jury trial. For any
claim brought under this section, the defense and indemnification provisions of RSA 99-D:2 and
RSA 31:106 shall apply. Nothing in this section waives any privileges or immunities from suit
established by law. The provisions of RSA 623-B and RSA 541-E:2 shall apply to any claim brought
under this section by an inmate who is confined in any jail, prison, or other correctional facility.

541-E:2 Claims Brought By Inmates For Damages Under the New Hampshire Constitution.

I. No claim shall be brought with respect to prison conditions under this section by an
inmate as defined by RSA 623-B:1 who is confined in any jail, prison, or other correctional facility
until such administrative remedies as are available are exhausted.

II. In any claim brought by an inmate under RSA 541-E:1 who is confined to any jail,
prison, or other correctional facility in which attorney’s fees are authorized, such fees shall not be
awarded, except to the extent that:

{a) The fee was directly and reasonably incurred in proving an actual violation of the

plaintiff's rights under the New Hampshire constitution; and
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Amendment to SB 36
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{b) The amount of the fee is proportionately related to the court ordered relief for the
found violation or the fee was directly and reasonably incurred in enforcing the relief ordered for
the violation.

III. Whenever a monetary judgment is awarded pursuant to paragraph II, a portion of the
judgment, not to exceed 25 percent, shall be applied to satisfy the amount of attorney’s fees awarded
against the defendant. If the award of attorney's fees is not greater than 150 percent of the
judgment, the excess shall be paid by the defendant.

IV. Nothing in this section shall prohibit an inmate from entering into an agreement to pay
an attorney’s fee in an amount greater than the amount authorized under this section, if the fee is
paid by the individual rather than by the defendant pursuant to RSA 541-%:1.

V. No civil claim for damages under RSA 541-E:1 may be brought by an inmate confined to
jail, prison, or other correctional facility for mental or emotional injury suffered while in custody
without a prior showing of physical injury or the commission of a sexual act.

VI. To the extent practicable, in any claim brought with respect to prison conditions under
RSA 541-E:1 by an inmate confined to a jail, prison, or other correctional facility, pretrial
proceedings in which the inmate’s participation is required or permitted shall be conducted by
telephone, video conference, or other telecommunications technology without removing the inmate
from the facility in which the inmate is confined. Subject to the agreement of the official of the state
or local unit of government with custody over the inmate, hearings may be conducted at the facility
in which the inmate is confined. To the extent practicable, the court shall allow counsel to
participate by telephone, video conference, or other communications technology in any hearing held
at the facility.

VII. A defendant may waive the right to reply to any claim brought by an inmate confined
to jail, prison, or other correctional facility under RSA 541-E:1 unless ordered to respond by the
court. Notwithstanding any other law or rule of procedure, such waiver shall not constitute an
admission of the allegations contained in the complaint. No relief shall be granted to the plaintiff
unless a reply has been filed. The court may require any defendant to reply to a claim brought
under RSA 541-E:1 if it finds, after a review under RSA 623-B:3, II, that the plaintiff has a
reasonable opportunity to prevail on the merits.

2 Indemnification; Civil Rights Suits; Cross Reference. Amend RSA 31:106 to read as follows:

31:106 Indemnification; Civil Rights Suits. All cities, towns, counties, village districts and
precincts, school districts, chartered public schools, school administrative units, and other
municipal corporations and political subdivisions shall indemnify and save harmless any person
employed by it and any member or officer of its governing board, administrative staff, or agencies
including but not limited to selectmen, school board members, chartered public school trustees, city
councilors and aldermen, town and city managers, regional planning commissioners, town and city

health officials, overseers of public welfare, and superintendents of schools from personal financial
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loss and expense including reasonable legal fees and costs, if any, arising out of any claim, demand,
suit, or judgment by reason of any act or omission constituting a violation of the civil rights of an
employee, teacher or student, or any other person under any federal law or RSA 54I-E if such act
or omission was not committed with malice, and if the indemnified person at the time of such act or
omission was acting within the scope of employment or office.

3 Effective Date. This act shall take effect upon its passage.
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2019-1931h
AMENDED ANALYSIS

This bill creates a cause of action for persons deprived of civil rights by persons acting under
color of state law.

This bill also allows inmates in jail, prison, or another correctional facility to bring a claim for
violation of certain ecivil vights.




REGULAR CALENDAR

May 14, 2019

The Minority of the Committee on Judiciary to which

was referred SB 36,

AN ACT creating a cause of action for -certain
constitutional deprivations of right. Having considered
the same, and being unable to agree with the Majority,
report with the following amendment, and the

recommendation that the bill OUGHT TO PASS WITH

AMENDMENT.

Original: House Clerk
Cc: Committee Bill File



MINORITY
COMMITTEE REPORT

Committee: Judiciary

Title: creating a cause of action for certain

constitutional deprivations of right.

Consent Calendax: REGULAR

STATEMENT OF INTENT

This bill came to the committee as a one paragraph, 134 word effort to provide citizens a cause of
action for violation of New Hampshire constitutional rights that were otherwise without remedy. It
became a bill of 11 paragraphs and 995 words that provides relief, regardless of other statutory
remedies available with one exception only. Problems with the original bill were identified by the
Department of Corrections, NHMA, and the Department of Justice. Concern of the award of
attorney's fees, while ultimately made discretionary in the amended bill, have according to the
minority, a bar set so low that attorney's fees would almost always be awarded to a prevailing party.
Current statutory remedies for violations of constitutional interests, such as the taking of property
for the layout of a road, do not provide for the award of attorney's fees. In a case addressing such
an issue, Rockhouse v. Conway, 127 NH 593 (1986) our state Supreme Court expressed just those
concerns. In regard to the issue of claims covered in law now, the amended bill carves out an
exception for claims brought by prisoners. Those claims of constitutional harm will still need to
follow the process set in statute both as to venue and damages. However, now persons making a
claim for another constitutional harm ean choose between venues and select one that serves their
purpose better, and may award attorney's fees. Current examples of actions that do not allow for
attorney's fees are the appeal of planning board or zoning decision, and damages and actions for the
layout of a road. A Right-to-Know vioclation provides for attorney's fees only if the defendant knew
the conduct was illegal; under this bill a Right-to-Know violation claim would include an award of
attorneys' fees unless the court determined that the award of fees was unjust. The minority
recognizes the value of the exemption for claims made against the Department of Corrections and
believes it should be afforded to other persons or entities that are currently covered by law. That
minority proposes an amendment that this bill would not apply to any case in which the plaintiff
has an alternate statutory remedy.

Rep. Barbara Griffin
FOR THE MINORITY

Original: House Clerk
Cc: Committee Bill File
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Judiciary

SB 36, creating a cause of action for certain constitutional deprivations of right. OUGHT TO PASS
WITH AMENDMEN'E.

Rep. Barbara Griffin for the Minority of Judiciary. This bill came to the committee as a one
paragraph, 134 word effort to provide citizens a cause of action for violation of New Hampshire
constitutional rights that were otherwise without remedy. It became a bill of 11 paragraphs and
995 words that provides relief, regardless of other statutory remedies available with one exception
only. Problems with the original bill were identified by the Department of Corrections, NHMA, and
the Department of Justice. Concern of the award of attorney's fees, while ultimately made
discretionary in the amended bill, have according to the minority, a bar set so low that attorney's
fees would almost always be awarded to a prevailing party. Current statutory remedies for
violations of constitutional interests, such as the taking of property for the layout of a road, do not
provide for the award of attorney's fees. In a case addressing such an issue, Rockhouse v. Conway,
127 NH 593 (1986) our state Supreme Court expressed just those concerns. In regard to the issue of
claims covered in law now, the amended bill carves out an exception for claims brought by
prisoners. Those claims of constitutional harm will still need to follow the process set in statute
both as to venue and damages. However, now persons making a claim for another constitutional
harm can choose between venues and select one that serves their purpose better, and may award
attorney's fees. Current examples of actions that do not allow for attorney's fees are the appeal of
planning board or zoning decision, and damages and actions for the layout of a road. A Right-to-
Know violation provides for attorney's fees only if the defendant knew the conduct was illegal;
under this bill a Right-to-Know violation claim would include an award of attorneys' fees unless the
court determined that the award of fees was unjust. The minority recognizes the value of the
exemption for claims made against the Department of Corrections and believes it should be afforded
to other persons or entities that are currently covered by law. That minority proposes an
amendment that this bill would not apply to any case in which the plaintiff has an alternate
statutory remedy.

Original: House Clerk
Cc: Committee Bill File



SB 36 minority report

This bill came to the committee as a one paragraph, 134 word effort to provide citizens a cause of action
for violations of NH constitutional rights that were otherwise without remedy. It became a bill of 11
paragraphs and 995 words that provides relief, regardless of other statutory remedies available with one
exception only. Problems with the original bill were identified by the Department of Correction, NHMA,
and the Department of Justice. Concern ofth_e award of attorney s fees, whlj_efultlmatefy made
discretionary in the amended bill, haveg bar set so low %hat attorney s fee;wou|d almost always be
awarded to a prevailing party. Current statutory remedies for violations of constitutional interests, such
as the taking of property for the layout of a road, do not provide for the award of attorney’s fees. Ina
case addressing such an issue, Rockhouse v. Conway, 127 NH 593 (1986) our State Supreme Court
expressed just those concerns. In regardﬁo the issue of claims covered under law now, the amended
bill carves out an exception for claims brought by prisoners. Those claims of constitutional harm will still
need to follow the process set in statute both as to venue and damages. However now persons making
a claim for another constitutional harm can choose between venues and select one that serves their
purpose better, and may award attorney’s fees. Current examples of actions that do not allow for
attorney’s fees are the appeal of planning board or zoning decision, and damages and actions for the
layout of a road. A right to know violation provides for attorney’s fees only if the defendant knew the
conduct was illegal; under this bill a right to know violation claim would include an award of attorneys’
fees unless the award of fees was unjust. The minority recognizes the value of the exemption for claims
made against the Department of Correction and believes it should be afforded to other persons or
entities that are currently covered by law. That minority proposes an amendment that HB 36 would not
apply to/any case in which the plaintiff has a-separate statuary remedy.
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(l Amendment to SB 36

Amend the bill by replacing all after the enacting clause with the following:

1 New Chapter; New Hampshire Civil Rights Act. Amend RSA by inserting after chapter 541-
D the following new chapter:
CHAPTER 541-E _
NEW HAMPSHIRE CIVIL RIGHTS ACT .
541-E:1 Civil Action for Deprivation of State Constitutional Rights. Every natural person who,

under color of any statute, ordinance, regulation, custom, or usage of this state or any of its political

O 00 N & Ot s~ W

subdivisions, subjects, or causes to be subjected, any person within the jurisdiction thereof to the

deprivation of any rights, privileges, or immunities secured by the New Hampshire constitution

—t
o

11 shall be liable in superior court for any actual damages to the'. injured party. Any lawsuit brought
12 under this section shall be filed no later than 3 years after the date of the alleged violation, subject
13 only to the provisions of RSA 508:4, I. In any action or proceeding seeking to enforce this section,
14  the court, in its discretion, may allow the prevailing party reasonable attorney's fee and costs. In
15 adjudicating a request for reasonable attorney’s fees and costs under this section, the court C{ )élWV‘
16 award such reasonable attorneys fees and.costs to a prevailing party unless the court concludes
17  that special circumstances would render such an award unjust, including if a plaintiff engaged in
18  outrageous or bad faith conduct or a grant of the award would impose unjust hardship. In any
19 action in the superior court pursuant to this section, there shall be a right to a jury trial. For any
20 claim brought under this séétion, the defense and indemnification provisions of RSA 99-D:2 and
21 RSA 31:106 _shsﬂl apply.” Nothing in this section waives any privileges or immunities from suit
22 established by law. The provisions of RSA 623-B and RSA 541-E:2 shall apply to any claim brought
23 under this section by an inmate who is confined in any jail, prison, or other correctional facility.
24 This section shall not apply to any case in which the plaintiff has a separate statutory remedy.

25 541-FE:2 Claims Brought By Inmates For Damages Under the New Hampshire Constitution,

26 1. No ciaim shall be brought with respect to prison conditions under this section by an
27  inmate as defined by RSA 623-B:1 who is confined in any jail, prison, or other correctional facility
28  until such administrative remedies as are available are exhausted.

29 II. In any claim brought by an inmate under RSA 541-E:1 who is confined to any jail,
30  prison, or other correctional facility in which attorney’s fees are authorized, such fees shall not be
31 awarded, except to the extent that:

32 (a) The fee was directly and reasonably incurred in proving an actual violation of the
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plaintiffs rights under the New Hampshire constitution; and
(b) The amount of the fee is proportionately related to the court ordered relief for the
found violation or the fee was directly and reasonably incurred in enforcing the relief ordered for
the violation.
III. Whenever a monetary judgment is awarded pursuant to paragraph II, a portion of the
judgment, not to exceed 25 percent, shall be applied to satisfy the amount of attorney’s fees awarded
against the defendant. If the award of attorney’s fees is not greater than 150, percent of the

judgment, the excess shall be paid by the defendant.

IV. Nothing in this section shall prohibit an inmate from entering, into an.agreement to pay

#

an attorney’s fee in an amount greater than the amount authorized p.nxer this section,if the fee is

over the inmate, hearings may be conducted at the facility
C extent practicable, the court shall allow counsel to
participate by telephone,videc
at the facility.

uriléss a reply has been filed. The court may require any defendant to reply to a claim brought

’funder RSA 541.-F:1 if it finds, after a review under RSA 623-B:3, II, that the plaintiff has a

‘réasonab L . opportunity to prevail on the merits.

demnlflcatlon Civil Rights Suits; Cross Reference. Amend RSA 31:106 to read as follows:
31:106 Indemnification; Civil Rights Suits. All cities, towns, counties, village districts and
precincts, school districts, chartered public schools, school administrative units, and other
municipal corporations and political subdivisions shall indemnify and save harmless any person
employed by it and any member or officer of its governing board, administrative staff, or agencies
including but not limited to selectmen, school board members, chartered public school trustees, city

councilors and aldermen, town and city managers, regional planning commissioners, town and city
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health officials, overseers of public welfare, and superintendents of schools from personal finanecial
loss and expense including reasonable legal fees and costs, if any, arising out of any claim, demand,
suit, or judgment by reason of any act or omission constituting a violation of the civil rights of an
employee, teacher or student, or any other person under any federal law or RSA §41-E if such act
or omission was not committed with malice, and if the indemnified person at the time of such aet or
omission was acting within the scope of employment or office.

3 Effective Date. This act shall take effect upon its passage.
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Q« Amendment to SB 36

Amend the bill by replacing all after the enacting clause with the following:

d.costs to a prevailing party unless the court concludes

‘Th;; provisions of RSA 623-B and RSA 541-E:2 shall apply to any claim brought

ion by an inmate who is confined in any jail, prison, or other correctional facility.

i This secgﬁi?n shall not apply to any case in which the plaintiff has a separate statutory remedy.

26
27
28
29
30
31
32

: 541E2 Claims Brought By Ilnmates For Damages Under the New Hampshire Constitution.

1. No claim shall be brought with respect to prison conditions under this section by an
inmate as defined by RSA 623-B:1 who is confined in any jail, prison, or other correctional facility
until such administrative remedies as are available are exhausted.

II. In any claim brought by an inmate under RSA 541-E:1 who is confined to any jail,
prison, or other correctional facility in which attorney’s fees are authorized, such fees shall not be
awarded, except to the extent that:

(#) The fee was directly and reasonably incurred in proving an actual violation of the

't rne fee and costs under this section, the t £
orn y’s s u cour
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plaintiff's rights under the New Hampshire constitution; and
(b) The amount of the fee is proportionately related to the court ordered relief for the
found violation or the fee was directly and reasonably incurred in enforcing the relief ordered for
the violation.
III. Whenever a monetary judgment is awarded pursuant to paragraph II, a portion of the

judgment, not to exceed 25 percent, shall be applied to satisfy the amount of attorney’s fees awarded

against the defendant. If the award of attorney’s fees is not greater than 1

judgment, the excess shall be paid by the defendant.

participate by telephone, vid
at the facility.

2 naemnification; Civil Rights Suits; Cross Reference. Amend RSA. 31:106 to read as follows:

31:106 Indemnification; Civil Rights Suits. All cities, towns, counties, village districts and
precincts, school districts, chartered public schools, school administrative units, and other
municipal corporations and political subdivisions shall indemnify and save harmless any person
employed by it and any member or officer of its governing board, administrative staff, or agencies
including but not limited to selectmen, school board members, chartered public school trustees, city

councilors and aldermen, town and city managers, regional planning commissioners, town and city
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health officials, overseers of public welfare, and superintendents of schools from personal financial
loss and expense including reasenable legal fees and costs, if any, arising out of any claim, demand,
suit, or judgment by reason of any act or omission constituting a violation of the civil rights of an
employee, teacher or student, or any other person under any federal law or RSA 5§41-E if such act
or omission was not committed with malice, and if the indemnified person at the time of such act or
omission was acting within the scope of employment or office.

3 Effective Date. This act shall take effect upon its passage.
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Rep. M. Smith, Straf. 6
May 13, 2019
2019-1931h

08/04

Amendment to SB 36
Amend the bill by replacing all after the enacting clause with the following:

1 New Chapter; New Hampshire Civil Rights Act. Amend RSA by inserting after chapter 541-

D the following new chapter:
CHAPTER 541-E
NEW HAMPSHIRE CIVIL RIGHTS ACT

541-E:1 Civil Action for Deprivation of State Constitutional Rights. Every natural person who,
under color of any statute, ordinance, regulation, custom, or usage of this state or any of its political
subdivisions, subjects, or causes to be subjected, aﬁy person within the jurisdiection thereof to the
deprivation of any rights, privileges, or immunities secured by the New Hampshire constitution
shall be liable in superior court for any actual damages to the injured party. Any lawsuit brought
under this section shall be filed no later than 3 years after the date of the alleged violation, subject
only to the provisions of RSA 508:4, I. In any action or proceeding seeking to enforce this section,
the court, in its discretion, may allow the prevailing party reasonable attorney's fee and costs. In
adjudicating a request for reasonable attorney’s fees and costs under this section, the court should
award such reasonable attorney’s fees and costs to a prevailing party unless the court concludes
that special circumstances would render such an award unjust, including if a plaintiff engaged in
outrageous or bad faith conduct or a grant of the award would impose unjust hardship. In any
action in the superior court pursuant to this section, there shall be a right to a jury trial. For any
claim brought under this section, the defense and indemnification provisions of RSA 99-D:2 and
RBA 31:106 shall apply. Nothing in this section waives any privileges or immunities from suit
established by law. The provisions of RSA 623-B and RSA 541-E:2 shall apply to any clatm brought
under this section by an inmate who is confined in any jail, prison, or other correctional facility.

541-E:2" Claims Brought By Inmates For Damages Under the New Hampshire Constitution.

I. No claim shall be brought with respect to prison conditions under this section by an
inmate as defined by RSA 623-B:1 who is confined in any jail, prison, or other correctional facility
until such administrative remedies as are available are exhausted.

II. In any claim brought by an inmate under RSA 541-E:1 who is confined to any jail,
prison, or other correctional facility in which attorney's fees are authorized, such fees shall not be
awarded, except to the extent that:

(a) The fee was directly and reasonably incurred in proving an actual violation of the

plaintiff's rights under the New Hampshire constitution; and
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{b) The amount of the fee is proportionately related to the court ordered relief for the
found violation or the fee was directly and reasonably incurred in enforcing the relief ordered for
the violation,

III. Whenever a monetary judgment is awarded pursuant to paragraph II, a portion of the
judgment, not to exceed 25 percent, shall be applied to satisfy the amount of attorney's fees awarded
against the defendant. If the award of attorney’s fees is not greater than 150 percent of the
judgment, the excess shall be paid by the defendant.

IV. Nothing in this section shall prohibit an inmate from entering into an agreement to pay
an attorney’'s fee in an amount greater than the amount authorized under this section, if the fee is
paid by the individual rather than by the defendant pursuant to RSA 541-E:1.

V. No civil claim for damages under RSA 541-E:1 may be brought by an inmate confined to
jail, prison, or other correctional facility for mental or emotional injury suffered while in custody
without a prior showing of physical injury or the commission of a sexual act.

VI. To the extent practicable, in any claim brought with respect to prison conditions under
RSA 541-E:1 by an inmate confined to a jail, prison, or other correctional facility, pretrial
proceedings in which the inmate’s participation is required or permitted shall be conducted by
telephone, video conference, or other telecommunications technology without removing the inmate
from the facility in which the inmate is confined. Subject to the agreement of the official of the state
or local unit of government with custedy over the inmate, hearings may be conducted at the facility
in which the inmate is confined. To the extent practicable, the court shall allow counsel to
participate by telephone, video conference, or other communications technology in any hearing held
at the facility.

VII. A defendant may waive the right to reply to any claim brought by an inmate confined
to jail, prison, or other correctional facility under RSA 541-E:1 unless ordered to respond by the
court. Notwithstanding any other law or rule of procedure, such waiver shall not constitute an
admission of the allegations contained in the complaint. No relief shall be granted to the plaintiff
unless a reply has been filed. The court may require any defendant to reply to a claim brought
under RSA B541-E:1 if it finds, after a review under RSA 623-B:3, II, that the plaintiff has a
reasonable opportunity to prevail on the merits.

2 Indemnification; Civil Rights Suits; Cross Reference. Amend RSA 31:106 to read as follows:

31:106 Indemnification; Civil Rights Suits. All cities, towns, counties, village districts and
precincts, school districts, chartered public schocls, school administrative units, and other
municipal corporations and political subdivisions shall indemnify and save harmless any person
employed by it and any member or officer of its governing board, administrative stafi, or agencies
including but not limited to selectmen, school board members, chartered public school trustees, city
councilors and aldermen, town and city managers, regional planning commissioners, town and city

health officials, overseers of public welfare, and superintendents of schools from personal financial
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loss and expense including reasonable legal fees and costs, if any, arising cut of any claim, demand,
suit, or judgment by reason of any act or omission constituting a violation of the civil rights of an
employee, teacher or student, or any other person under any federal law or RSA 541-E if such act
or omission was not committed with malice, and if the indemnified person at the time of such act or
omission was acting within the scope of employment or office.

3 Effective Date. This act shall take effect upon its passage.
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2019-1931h
AMENDED ANALYSIS

This bill creates a cause of action for persons deprived of civil rights by persons acting under
color of state law.

This bill also allows inmates in jail, prison, or another correctional facility to bring a claim for
violation of certain civil rights.



Sub-Committee
Minutes



HOUSE COMMITTEE ON JUDICIARY

FULL-COMMITTEE WORK SESSION onsB 36

BILL TITLE: creating a cause of action for certain constitutional deprivations of right.
DATE: April 30, 2019

Subcommittee Members: Reps. M. Smith, Keans, Wuelper, Berch, Horrigan, Woodbury,
Altschiller, Diliorenzo, Burroughs, Chase, Kenney, Langley, Stevens, Hopper, Sylvia, Gordon,
Janvrin, B. Griffin, McLean and Alexander Jr.

Comments and Recommendations:

Lots of discussion and new information provided. Concern about potentially both state and federal
court. Email from ACLU has new, tighter language removing this conflict. Discussion about
mandatory attorney fees. Federal 42 U.S.C. 1983 only has mandatory costs and optional attorney
fees. Concern about the blanket applicability. Many prisoners may file suits against the state for
deprivation of rights. Suggested we make attorney fees optional, but bill only applies the award to
successful cases. Questions about how this right of action would apply to various communities
already in law. Maybe different relations depending on how these are written. Broad agreement
that people should have some access to courts for constitutional viclations.

Anthony Sculimbrene, Attorney
» Attorney fees: all not always approved. Sometimes denied others reduced, etc. "reasonable"
controls
¢ Frivolous cases: Attorneys will be careful about which cases to bring forward
¢ Board of claims process very different from a court proceeding
¢ Limited number of cases will be brought under this

*Lyn Cusak, Department of Corrections

She was part of a suit where $40,000 settlement offer was refused and $5,000 awarded to plaintiff
but legal fees awarded of $80,000. Provided written summary of state sovereign immunity and tort
liability in all 50 states. Courts in NH have allowed constitutional claims - at least one case over
"due process" rights. Others refused because alternative avenues exist. RSA 541:B already waives
sovereign immunity for some torts.

Question - Rep. Berch - Why is sovereign immunity on a pedestal?
Answer - It's not, but RSA 541:B spells out limits of state's liability.

*Matthew Broadhead, Department of Justice

Under federal law, criminal cases must complete before a civil claim like this can be brought. He
reviewed proposed language from ACLU and it does clear their initial concerns. He also has
preposed language. AG thinks this should be added to RSA 506. RSA 99 already allows employees to
be held personally liable for violations when AG refuses to defend. If language included "natural
person” that might improve-see written.

Giles Bissonette

Consistent with 42 U.S.C. 1983, SB 36 is silent on immunity. Legislation can add some if they want.
If there are alternative remedies available. This new law may be moot, but where there are none, it
applies.

Question - Rep. Gordon - Do we need to include declaratory judgment action in this?
Answer - Don't think so. Can get that under RSA 491:22

Respectfully submitted,

Rep. Kurt Wuelper
Subcommittee Clerk



HOUSE COMMITTEE ON JUDICIARY

FULL COMMITTEE WORK SESSION on s8 36

BILL TITLE: creating a cause of action for certain constitutional deprivations of right.
DATE: April 30, 2019
Subcommittee Members: Reps. M. Smith, Keans, Wuelper, Berch, Horrigan, Woodbury,

Altschiller, DiLorenzo, Burroughs, Chase, Kenney, Langley, Stevens, Hopper, Sylvia, Gordon,
Janvrin, B. Griffin, McLean and Alexander Jr.

Comments and Recommendations:
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MOTIONS: OTP, OTP/A, ITL, Retained (1st Yr), Interim Study (2nd Yr)
(Please circle one)

Moved by Rep. Seconded by Rep. AM Vote:

Adoption of Amendment #

Moved by Rep. Seconded by Rep. Vote:

Amendment Adopted Amendment Failed

MOTIONS: OTP, OTP/A, ITL, Retained (1st Yr), Interim Study (2nd Yr)
(Please circle one)

Moved by Rep. Seconded by Rep. AM Vote:

Adoption of Amendment #

Moved by Rep. Seconded by Rep. Vote:

Amendment Adopted Amendment Failed

Respectfully submitted,
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Rep. Kurt Wuelpér, Clerk
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1 New Section; State Liability. Amend RSA Chapter
507 354-B-by inserting after seetion-RSA 507:17, 6-the
following new section:

354-B7 507:18 Iaability—of State—Civil Action for
Deprivation of Constitutional Rightser—Publie

Entities. Any state—or—publie—entity natural person
acting under color of New Hampshire law which-that
subjects or causes to be subjected any citizen of New
Hampshire or other person within the jurisdiction
thereof to the deprivation of any rights, privileges, or
immunities secured by the Nanew Hampshire
Ceonstitution shall be liable for any actual damages to
the injured party. Any such action shall be filed in the
superior court where appropriate venue exists-erfederal
distriet—ecourt. Any-ecladm under this-section-brought-m
federal-district-court-shall- be-asupplemental-elaam-to-a
federalelaim- This-Any lawsuit shall-be-brought under
this Section shall be filed no later than 3 years after the
date of the alleged violation. Reasonable attorneys' fees
and costs shall be awarded to a person who _-prevails in
any action or proceeding seeking to enforce this section.




1 New Section; State Liability. Amend RSA Chapter
507 by inserting after RSA 507:17, the following new
section: |
507:18 Civil Action for Deprivation of Constitutional
Rights. Any natural person acting under color of New
Hampshire law that subjects or causes to be subjected
any citizen of New Hampshire or other person within the
jurisdiction thereof to the deprivation of any rights,
privileges, or immunities secured by the New Hampshire
Constitution shall be liable for any actual damages to the
ijured party. Any such action shall be filed in the
superior court where appropriate venue exists. Any
lawsuit brought under this Section shall be filed no later
than 3 years after the date of the alleged
violation. Reasonable attorneys' fees and costs shall be
awarded to a person who prevails in any action or
proceeding seeking to enforce this section.
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HOUSE COMMITTEE ON JUDICIARY

PUBLIC HEARING ON SB 36

BILL TITELE: creating a cause of action for certain constitutional deprivations of
right.

DATE: April 18, 2019
LOB ROOM: 208 Time Public Hearing Called to Order: 1:00 pm

Time Adjourned:  2:30 pm

Committee Members: Reps. M. Smith, Keans, Wuelper, Bexrch, Horrigan, Woodbury,
Altschiller, DiLorenzo, Burroughs, Chase, Langley, Stevens, Hopper, Sylvia, Gordon, B.
Griffin, McLean and Alexander Jr.

Bill Sponsors:
Sen. French

TESTIMONY

*  Use asterisk if written testimony and/or amendments are submitted.

Senator French, bill sponsor - support ]
42 U.5.C. $1983 provides the right to sue the Federal Court for violation of constitutional rights.
This bill puts similar protection in New Hampshire law.

Question - Rep. Wood - Who can give us best reading of the language?
Answer - Maybe, Mr. Lehmann.

Richard Lehmann - support

Federal Constitution establishes a "baseline" of protections but states can go beyond that. In New
Hampshire we can't go to court for a violation of constitutional rights in state courts because we
have no law allowing that. This bill enacts that right.

Question - Rep. Woodbury - Why is the language different from 42 U.S.C. $1983?

Answer - This language is tailored to New Hampshire.

Question - Do we know what "any state or public entity” means?

Answer - The "acting of color of state law" controls

Question - Rep. Griffin - This bill refers to "actual damages.” Please clarify.

Answer - Actual damages are different from presumed or punitive damage. This narrows what can
be asked for.

Question - Rep. Langley - Why is there a 3-year limit?

Answer - 3-years is a general one used in other liability cases.

Question - Rep. Woodbury - Is this for intentional or unintentional actions or both?

Answer - This creates an action regarding a body of law that already exists. Federal law has dealt
with these issues and NH courts would determine the full scope, depending on future legislative
actions.




Diane Martin and Matthew Broadhead, Attorney General's Office - oppose
Opposed to bill as written.
¢ Tiling in superior court or federal court - state law and federal law usually separated in
courts
¢ This could be construed as a waiver of 11th amendment waiver which says states can't be
sued in federal court without permission
¢ Should have a fiscal note
+ DBill is placed in civil rights chapter that has it's own language about what can be brought
under it. The 11th amendment and federal case law separate actions under state law from
ones under federal law. We have various immunities in state law and this could cause
conflicts. Not every mistake is or should be subject to liability. What is unclear is the
understood standard under 42 U.S.C. $1983 or if it opens up a new standard.

Question - Rep. Woodbury - Would tracking Federal law be advantageous?

Answer - Well, the standard under federal law is well understood. This one is new.
Question - How would the affect immunities?

Answer - Legislature creates/modifies immunities but state and federal are different.

Lyn Cusack, Department of Corrections - oppose

The State of New Hampshire allows claims for personal injury when "standard of care” is violated.
Prisoners have brought such claims in addition to federal claims. This bill allows one to sue both the
individual and the state agency. "Deprivation of any..." might allow claims for violation of rights
which really don't apply because we have no body of state law to refute them, (i.e. search and
seizure rights, etc.) Maybe we need to explicitly exempt deprivation due to other laws already on
the books.

Question - Rep. Smith - "any state or public entity"..would a private entity working under contract
be covered?

Answer - Don't know.

Question - Rep. Alexander - RSA 541:B allows suits for damages. Wouldn't that alleviate your
concerns?

Answer - No.

Marissa Chase, NH Association of Justice - support

It's very hard to bring a federal case and we have greater protection in the NH Constitution than
the federal but we don't allow any remedy where NH constitution and laws have rights not covered
in federal law, those areas are small. Right toKnow law and NH Constitution law have a right to
government documents. This bill would allow a constitutional rights suit separate from an
enforcement action. RSA 354:A could work similarly . We could see an explosion of these kinds of
claims, even where there is already a remedy. There is a lot of potential conflicts between this and
RSA 99 and RSA 507 which grant immunities. Removing mandatory attorney fees might minimize
the number of such cases.

Cordell Johnston, NH Municipal Association - oppose

Gilles Bissonnette, American Civil Liberties Union NH (ACLU-NH) - support

State constitutional rights are meaningless without remedies. This bill opens access to the courts
where there is no such right now (see written footnote.) Of course agencies will be subject to more
suits, that's the point of this bill. If the gap between state and federal rights is really small, there
should be little increase in cases. Even where both constitutions have similar protections, if New
Hampshire has more stringent protection, these can't be enforced by federal laws. This language is
better than the federal wording because it was developed from that law. Other language tweaks
could be acceptable. Prisoners do sacrifice some rights but they do retain others and they deserve
protection. Without attorney fees many cases, like "stop and frisk" could never be brought. This
language exists in federal law.



3. (Bissonnette- continued)

Question - Chase - Are you saying we have no way to say "you violated my constitutional rights"
and bring suit for that?

Answer - Yes.

Question - Lorenzo - Why isn't this a Constitutional Amendment Concurrent Resolution (CACR)?
Answer - No reason to amend constitution. An RSA is all we need.

Question - Rep. Griffin - We are talking only about civil rights?

Answer - Absolutely. In criminal cases the defendant can invoke any constitutional violation.
Question - What other states have similar law?

Answer - I'll get that to the committee.

Question - Could both federal and state cases be brought?

Answer - No. Federal court for federal violations and state court for state violations.

Question - But the language suggests both.

Answer - See your point.

Rep. Max Abramson - support
We had a similar bill and the issues of number of suits is really moot. The idea is to create incentive
for government to not violate constitutional rights.

Respectfully submitted,
I AL~

Rep. Kurt Wuelper, Clerk
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BILL TITLE: creating a cause of action for certain constitutional deprivations of
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§ 1983. Civil action for deprivation of rights.
United States Statutes

Title 42. THE PUBLIC HEALTH AND WELFARE
Chapter 21. CIVIL RIGHTS

Subchapter I. GENERALLY

Current through P.L. 115-338

§ 1983. Civil action for deprivation of rights

Every person who, under color of any statute,' ordinance, regulation, custom, or usage, of any
State or Territory or the District of Columbia, subjects, or causes to be subjected, any citizen of the
United States or other person within the jurisdiction thereof to the deprivation of any rights,
privileges, or immunities secured by the Constitution and laws, shall be liable to the party injured in
an action at law, suit in equity, or other proper proceeding for redress, except that in any action
brought against a judicial officer for an act or omission taken in such officer's judicial capacity,
injunctive relief shall not be granted unless a declaratory decree was violated or declaratory relief
was unavailable. For the purposes of this section, any Act of Congress applicable exclusively to
the District of Columbia shall be considered to be a statute of the District of Columbia.

Cite as 42 U.S.C. § 1983

Source: R.S. §1979; Pub. L. 96-170, §1, Dec. 29, 1979, 93 Stat. 1284; Pub. L. 104-317, title lll, §309(c), Oct. 18,
1996, 110 Stat. 3853.

Notes from the Office of Law Revision Counsel
current through 1/17/2019

CODIFICATIONR.S. §1979 derived from act Apr. 20, 1871, ch. 22, §1, 17 Stat. 13.Section was formerly classified to
section 43 of Title 8, Aliens and Nationality.

AMENDMENTS1996- Pub. L. 104-317 inserted before period at end of first sentence *, except that in any action
brought against a judicial officer for an act or omission taken in such officer's judicial capacity, injunctive relief shall not
be granted unless a declaratory decree was violated or declaratory relief was unavailable".1979-Pub. L. 96-170
inserted "or the District of Columbia” after "Territory", and provisions relating to Acts of Congress applicable solely to
the District of Columbia.
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AMERICAN CIVIL, LIBERTIES UNION 18 Low Avenue
FOUNDATION Concord NH 03301

(603) 224-5591 ‘ Dev
. . on Chaffee
N ow Hampshll 5] aclu-nh.org Executive Director

Statement by Gilles Bissonnette, ACLU-NH Legal Director
House Judiciary Committee
Senate Bill 36
April 18,2019

I submit this testimony on behalf of the American Civil Liberties Union of New Hampshire (“ACLU-NH"}—a non-
partisan, non-profit organization working to protect civil liberties—including the constitutional rights guaranteed
under the New Hampshire Constitution—for over 50 years. Senate Bill 36 opens the doors to our state courts by
creating a cause of action for damages when a state or local governmental agency violates the New Hampshire
Constitution and, in so doing, causes harm to a person. This is an important bill necessary to promote government
accountability. We respectfully urge the Committee to vote SB36 ought to pass.

SB36 is Critical to Ensuring Government Accountability

Currently, if a state or local government agency violates the New Hampshire Constitution and, as a result, causes
damage to a person, that person has little recourse to seek damages in the courts.! Put another way, if a state or
tocal governmental entity harms someone in violation of the New Hampshire Constitution, often little can be done.
This is a significant loophole that may come as a surprise to most people in New Hampshire. After all, what good
are the independent protections of our New Hampshire Constitution if a citizen cannot sue for damages when those
protections are violated and damage is caused? Indeed, there is less of an incentive for a local governmental entity
to comply with the New Hampshire Constitution if it can never be beld accountable in court for a lack of
compliance. SB36 remedies this problem and, in so doing, will make local governments more accountable.

This bill also creates parity with the federal system for remedying violations of the United States Constitution. Ifa
state or local agency violates the federal Constitution and causes damage, there is an ability to bring a claim for

" damages arising out of such damage. See 42 U.S.C. § 1983, This bill creates a similar system for violations of the
New Hampshire Constitution. Providing this relief under the New Hampshire Constitution is important because the
New Hampshire Constitution often provides separate and independent. protections that do not exist under the
Federal Constitution. These rights, for example, include greater protections against searches and seizures (Part I,
Article 19) and greater protections ensuring equality for women (Part I, Article 2).

It is expected that local government agencies will oppose this bill out of a fear of liability. But, under this position,
municipalities are effectively arguing that, even if a municipality unquestionably violates the New Hampshire
Constitution and creates harm, they should not be liable. This is bad policy that undermines the protections
provided under the New Hampshire Constitution. Of course, municipalities will have the ability to defend
themselves in court to argue that they did not, in fact, violate the New Hampshire Constitution and cause harm. In
addition, local government entities can avoid liability altogether by not violating the New Hampshire Constitution.

For these reasons, the ACLU-NH supports SB36, and we respectfully urge members of this Committee to vote
ought to pass on this bill.

t See Marguay v. Eno, 139 N.H. 708, 721 (1995) (our constitution does not specify remedies for its violation;
noting that a claim could not be brought under the New Hampshire Constitution for violation of equal protection
where students alleged that school employees failed to report sexual misconduct).
ACLU-NH SB36 Testimony
-1-




MATTHIESEN, WICKERT & LEHRER, S.C.
Wisconsin «* Louisiana %* California
Phone: (800) 637-9176

. i ) gwickert@mwl-law.com
MATTHIESEN, WICKERT & LEHRER, S.C. W e
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STATE SOVEREIGN IMMUNITY AND TORT LIABILITY IN ALL 50 STATES

Sovereign or governmental immunity concern themselves with the various legal doctrines or statutes that provide federal, state, or local governments immunity from
tort-based claims, as well as exceptions to or waivers of that immunity. Generally, a state government is immune from tort suits by individuals under the doctrine of
sovereign immunity. Local governments, municipalities, and political subdivisions of the state are immune from tort suits by virtue of governmental immunity,
because the state grants them immunity, usually in its constitution. This chart deals with state governmental immunity and liability. It should be noted that lawsuits
against states, their officers, and employees are frequently asserted under federal law, e.g., 42 U.S.C. § 1983, or other similar statutes. This chart deals only with the
separate body of law governing state law tort claims against state governments. It does not cover federal claims under the Federal Tort Claims Act (FTCA) (28 U.S.C. §
2674), which is the subject of another chart found HERE, or claims of negligence against municipal, county, or local governments, which is the subject of another chart
found HERE.

Generally

The common law origins of sovere'ign immunity can be traced back to the notion that the king made the laws, and thus anything the king did was necessarily legal.
The doctrine was thought to pass through to the several states before the founding of this country. When the Constitution was drafted in 1787, Article [l raised
questions about this principle by exposing states to suits from citizens of other states and foreign states. U.S. Const. Art. Ill, § 2 (“The judicial Power shall extend ... to
Controversies ... between a State and Citizens of another State ... and between a State ... and foreign States, Citizens or Subjects”). In 1793, the U.S. Supreme Court
dealt with precisely this issue in Chisholm v. Georgia and abolished the doctrine of sovereign immunity with respect to states. Chiso/m v. Georgia, 2 U.S5. 419 (1793)
(“the Constitution warrants a suit against a State, by an individual citizen of another State”). Several years later, in response to Chisholm, Congress proposed, and
three-fourths of the states ratified, the 11" Amendment, which reinstated states’ sovereign immunity, at least to the extent that Article lll encroached upon it.
Therefore, there could be no valid suit against a government entity. By the early 1800s, this sovereign immunity was adopted by nearly every state. However, the
enjoyment of sovereign immunity is limited to government bodies that are truly “sovereign,” namely the U.S. federal government and each state government. This
presumed immunity was based on the belief that governments would be paralyzed if they faced potential liability for all actions of their employees. Sovereign
immunity today has been limited or eliminated, at least in part, in most jurisdictions by either legislative or judicial action.

Still undecided was the issue of whether a state could be sued by its own citizens. For more than 100 years, states enjoyed protection from lawsuits, and the Supreme
Court extended 11" Amendment protections to prohibit suits against a state by one of its citizens. Hans v. Louisiana, 134 U.S. 1 (1890). However, the doctrine began
to weaken in 1908 when the Supreme Court ruled that sovereign immunity was not without exceptions and states could be sued for an unconstitutional action by the
state. Ex parte Young, 209 U.S. 123 (1908). In 1946, the federal government passed the Federal Tort Claims Act, which waived sovereign immunity for itself with
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respect to torts. Federal Torts Claims Act, Pub. L. No. 79-601, ch. 753, 60 Stat. 842 (1946). Soon thereafter, state legislatures began to enact their own state tort
claims acts.

A compromise doctrine subsequently developed at common law, whereby government officers could be held liable for the negligent performance of ministerial
functions {operational acts involving carrying out policies), but not for discretionary functions (these involving policy setting and decision making). Restatement
{Second) of Torts § 895D {1965). Immunity from liability for discretionary acts developed as an extension of the immunity afforded judicial officers to similarly shield
legislative and administrative officials. The definition and application of the two types of functions evalved over time, causing confusion and uncertainty. Whenever
suit was brought against an individual government employee because of his official conduct, the court had to consider the practical effects of liability and make a
value judgment between the social and individual benefit from compensation to the victim, together with the wholesaome deterrence of official excess on one hand;
and on the other, the evils that would flow from inhibiting courageous and independent official action, and deterring responsible citizens from entering public life.
Each state evolved differently with regard to its grant of sovereign immunity and the exceptions to immunity it provided.

Sovereign immunity today has been [imited or eliminated, at least in part, in most jurisdictions by either legislative or judicial action. Today, in many states, Tort
Claims Acts waive subrogation legislatively. The state statutes waiving sovereign immunity are generally of three types: (1} absolute waivers; (2) limited waivers
applicable only to specific types of claims; and {3) general waivers subject to certain defined exceptions. The first type of statutory scheme simply abolishes state
immunity altogether. They usually include a blanket statement of state liability for the torts of governmental entities and employees. The second type of statute
maintains sovereign immunity overall but provides limited waivers of immunity for certain state acts. The third type provides a general waiver of sovereign immunity
but lists several specified exceptions.

In many jurisdictions, government officials still enjoy immunity from liability in connection with the performance of their discretionary or governmental functions and
acts. On the other hand, liability arising out of the negligent performance of a proprietary or ministerial act by a governmental official is not granted immunity. The
doctrine of sovereign immunity varies from state-to-state but is usually contained either in a statutory framework (such as a Tort Claims-Act) or within judicial and
case decisions. Excluded from the doctrine are cities and municipalities, which are considered to be mere creatures of the legislature, and which have no inherent
power and must exercise delegated power strictly within the limitations prescribed by the state legislature. As such, by default, municipalities are liable for their
actions unless shielded by state law.

Today, many state tort claims acts are modeled after the FTCA and constitute a statutory general waiver of sovereign immunity allowing tort claims against the state,
with certain exceptions, or reenact immunity with limited waivers that apply only to certain types of claims. Some of these acts are called, “Tort Claims Acts,” but
many others are given different names. State claims acts (as opposed to tort claims acts} are another type of statute that limit immunity and establish a procedure for
bringing claims against a state government.

State laws may provide for “discretionary function” exceptions to state liability (a discretionary function exception retains state immunity for essential governmental
functions that require the exercise of discretion or judgment, such as planning or policy level decisions). These “discretionary functions” are distinguished from
“ministerial” or “operational” functions that involve only the execution of policies and set tasks. State may also employ a “misrepresentation exception” to state
liability (a misrepresentation exception means immunity still applies in certain cases of governmental failure to communicate correct information).

These acts sometimes establish a special court of claims, board, or commission to determine such claims, and often limit damages or provide for certain exceptions to
fiability. Connecticut, Illinois, Kentucky, North Carolina and Ohio use this approach.

Premises Liability

In cases involving premises liability, many states provide immunity or limit liability for premises defects. This is done by establishing a relatively low standard of care
owed to those on government property, such as requiring that the government exercise that level of care which a private person would owe a licenseg, instead of the
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“ordinary care” standard that has been adopted by most states for actions between private parties. In addition, some states create different standards of care
depending on the type of defect at issue (“special defect” is an unusual danger which is more dangerous than most defects), and whether the injured party paid to
use the property.

Operation of Motor Vehicle

Many states expressly provide for waiver of immunity for property damage, personal injury, or death caused by the wrongful act or omission or the negligence of a
state employee acting within the scope of employment and arising out of the operation or use of a motor-driven vehicle or motor-driven equipment. This liability may
even be extended to the operation of emergency vehicles, which are permitted to disregard traffic rules and the speed limit, pravided it displays its lights and sirens
while doing so. Even then, it must exercise “due regard” for the safety of the motoring public. Regrettably, this is not always done with the foreseeable result that
innocent third parties at the wrang place at the wrong time are injured. Most states provide for a waiver of sovereign immunity for the negligent operation of
governmental vehicles, but the burden is on the plaintiff to establish that the emergency vehicle exceeded the liberties given to it under state law by failing to
exercise their emergency lights and siren and/or by disregarding the due regard for the safety of the public. Other states, like Alabama, strongly preserve sovereign
immunity, even for motor vehicle accidents. |

Highway Defect Statutes

Enacting highway defect statutes is another specific way of waiving the sovereign immunity of state transportation departments. This approach focuses on the
potential liability of a state Department of Transportation, whereas a general waiver of sovereign immunity exposes a state to tort liability on any theory. For
example, the highway defect statute established in Connecticut states: “Any person injured in person or property through the neglect or default of the state or any of
its employees by means of any defective highway, bridge, or sidewalk which it is the duty of the commissioner of transportation to keep in repair..may bring a civil
action.” C.G.S.A. § 13a-144. Since highway defect statutes are different from Tort Claims Acts, it must be determined whether a plaintiff's claim is associated to a
“road defect” statute or arises under the Tort Claims Act. Under a defect statue, the question is whether the claimant’s injuries were actually caused from a defect
that arose within the meaning of the statute. In other words, was the highway defect in itself defined to be the cause of liability? However, the focus with a Tort
Claims Act is whether the injury was the result of a negligent act by a governmental entity. These differences are what separate a “highway defect statute” from a
“Tort Claims Act”.

Notice Requirements

State Tort Claims Acts usually require that a certain type of notice be given to the governmental entity within a certain period of time and containing very specific
information. Failure to provide sufficient notice can be fatal to an action against a governmental entity and constitute a complete bar to an action. These statutes
usually specify that a plaintiff must provide the governmental entity with notice of the name and address of the plaintiff, date, place, and circumstances of the
ocecurrence or transaction giving rise to the claim asserted, a general description of the injury, damage, or loss incurred, the name of the public entities or employees
causing the injury, damage or loss, and the specific amount of damages claimed {i.e., a “sum certain”}. Many states require such notice to be submitted on a form

that they provide or specify.

Monetary Limits or Caps

State law often provides monetary damage limitations of “caps” on the amount of money that can be recovered from a governmental entity. At least 33 states’ Acts
fimit, or “cap,” the monetary amount for damages that may be recovered from judgments against the state, and at least 29 states {often in combination with a cap}
prohibit a judgment against the state from including punitive or exemplary damages. Texas, for example provides a per person limit of $250,000 for claims against the
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State, a $100,000 limit for claims against local governments, and a $250,000 limit for claims against municipalities. The New Jersey Tort Claims Act, on the other hand,
provides for a verbal threshold which states that, “No damages shail be awarded agoinst a public entity or public employee for pain and suffering resulting from any
injury; provided, however, that this limitation on the recovery of damages for pain and suffering shall not apply in cases of permanent loss of a bodily function,
permanent disfigurement or dismemberment where the medical treatment expenses are in excess of 5 3,600.” Damage caps are often set between $100,000 and 51
million. Some states, such as Arkansas and California, have no damage caps. At least 33 states’ Acts imit, or “cap,” the monetary amount for damages that may be
recovered from judgments against the state, and at least 29 states (often in combination with a cap} prohibit a judgment against the state from including punitive or
exemplary damages.

Pubiic Duty Doctrine

Separate and apart from the concepts of sovereign immunity and official immunity, some states adopt the Public Duty Doctrine. It can serve as an exception to
immunity in the performance of a governmental or discretionary act. The Public Duty Doctrine states that a public employee is not civilly liable for the breach of a
duty owed to the general public, rather than a particular individual. This Public Duty Doctrine is based on the absence of a duty to the particular individual, as
contrasted to the duty owed to the general public. This doctrine does not insulate a public employee from all liability, as he or she could still be found liable for a
breach of ministerial duties in which an injured party had a “special, direct, and distinctive interest.” See, e.g., Southers v. City of Farmington, 263 S.W.3d 603 (Ma.
2008). [t is not an affirmative defense, but rather delineates the legal duty the defendant public employee owes the plaintiff. In effect, the applicability of the Public
Duty Doctrine negates the duty element required to prove negligence, such that there can be no cause of action for injuries sustained as the result of an alleged
breach of public duty to the community as a whole.

Federal Civil Rights Liability {42 U.5.C. § 1983)

The Federal Civil Rights Statute is the basis by which a state or local government employee can assert a civil rights claim. Section 1983 provides:

Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any State or Territory or the District of Columbia, subjects, or causes to be
subjected, any citizen of the United States or other person within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by the
Constitution and laws, shall be liable to the party injured in an action at law, suit in equity, or other proper proceeding for redress.

The most common claims brought under § 1983 are for violation of constitutional rights, including:
e First Amendment rights of freedom of religion, speech, and press.
¢  Fourth Amendment protections against searches and seizures.
*  Fifth Amendment protection from self-incrimination.
e  Eighth Amendment protection against cruef and unusual punishment.
¢ Fourteenth Amendment protections against deprivations of life, liberty or property without due process.

“Any citizen” can bring a § 1983 action against any person who, while acting “under color of state law” deprives the plaintiff of his or her constitutional rights and that
challenged conduct caused a constitutional violation. The “color of law” element is established where a public employee acts pursuant to his or her office or in his or
her official capacity. '
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Jurisdiction

Suits against the states must be brought in state court, The 11%" Amendment to the U.S. Constitution limits private actions brought against states in federal court. It
provides:

The judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by
Citizens of another State, or by Citizens or Subjects of any foreign State.

This Amendment prevents federal courts from exercising jurisdiction over state defendants. A federal court will not even hear the case if a state is the defendant. A
state may not be sued in federal court by its own citizen or a citizen of another state, unless the state consents to jurisdiction. Eleventh Amendment immunity
extends to suits filed against the state in state courts and before federal administrative agencies. Unless the state or the federal government creates an exception to
the state’s sovereign immunity, the state is immune from being sued without consent by any citizen in federal courts, state courts, or before federal administrative
agencies.

NOTE: This chart concerns itself with the immunity granted to and liability of individual state governments and their employees. Issues regarding the immunity granted
to and liability of “political subdivisions” (i.e., local government entities created by the states to help fulfill their obligations, including counties, cities, towns, villages,
and special districts such as school districts, water districts, park districts, and airport districts) are addressed in our sister chart entitled “Municipal/County/Local
Governmental Immunity and Tort Liability in All 50 States found HERE.”
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No Tort Claims Act.

Alabama distinguishes
between liability of the
State and liability of State
employees in their

individual capacity (State- -

agent liability).

Alabama enjoys strong
sovereign immunity
(known as “State-agent
immunity”). 1t is almost
invincible.

Hutchinson v. Bd. of Trs. of
Univ. of Alag.,, 256 S5o0.2d
281 (Ala. App. 1971).

It can never be made a
defendant in any court.

Ala. Const. Art. |, § 14. (“§
14"},

Alabama immunity is called
“State immunity”.
Individual State employee
immunity is called “State-
agent immunity.”

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, 5.C.
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Individual State employees
have qualified immunity (State-
agent immunity) and can be
sued for conduct “contrary to
clearly established law” if not
acting in good faith. [ssue is
whether a reasonable official
could have believed his or her
actions were lawful in light of
clearly established law. Ex
parte Sawyer, 876 So.2d 433
(Ala. 2003).

State employees whose
positions exist by virtue of

. legislative pronouncement get

“State-agent immunity.”

Claims against State employees
who serve as constitutional
officers barred by full State
immunity.

Burden-shifting process. State
employee must show that
action was
immunity. Then burden shifts
to plaintiff to show exception.
Ex parte Estate of Reynolds,
946 So.2d {Ala. 2006) [e.g.
employee on personal errand
at time of accident).

Page 6

subject to -

‘Operating a vehicle in scope of empibyrﬁent

is protected. State-agent immunity protects
State employees when formulating - plans,
exercising - judgment, or discharging- duties
{including driving a:veh_icle), unless::_ e

{1} When the U.S, or Alabama 'C_ohsti.tﬁ_tions '
~or state law require otherwise; or- - -

(2).: Where State agent . acts  “willfully,
maliciously, - fraudulently, -in . bad - faith,

beyond -his or. her authority, or.under. a

mistaken interpretation of the law.”* " -

Ex parte Cranman, 792 So.2d 392 (Ala.2000);
" Parker v. Amerson, 519 So, 2d 442 (Ala
1987). S

*Pglice given Peace Officer Immunity under
§ 6-5-338(a) for “discretionary acts.” Two-
prong test:

{1) defendant must prove dlscretmnary

- function; and

(2} burden ‘then shifts. to pEamtn‘f to show
bad falth/mahce/wﬂlfulness

Hollis v. C:ty of Bnghron, 950 So 2d 300 (Ala '-
"2006} '

Leabiiaty insurance covering State employees

for wrongfui acts is requ:red Ala Code § 36-

1.6.1.

None

The damage caps
found in Ala. Stat. §§
11-93-1 to 11-95-3 do
not apply to actions
against State.

No punitive damages
against the State.

Ala. Stat. § 6-11-26.
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Actions Where State s a
Party.

.300 {1962).

Abgclished sovereign
immunity and made State
liable for its torts, with

limited exceptions,
including discretionary
functions.

Actions Against Public
Entities or Pubdlic

Employees Act.

Public entities are granted
absolute immunity for the
exercise of a judicial,
legislative, or discretionary
function.

A.R.S. § 12-820.01 (1984).

Alaska Stat. §§ 09.50.250- |
_Artlcle

'actlon

‘State shall

‘the

estabhsh procedures

for: suits: agamst the':-
State” 'ﬁ_: S

5 21 of_.
.Alaska Constltutlon

wathln two years after
the cause of act;on '

”The feg:sloture shall;

The doctrine of sovereign

immunity allows any person or

o corporation having a tort claim

to bring action against the

- State. Alaska Stat. § 09.50.250.

Failure to remove natural

- accumulation of ice and snow

on state highways. Stote w
Abbott, 498 P.2d 712 (Alaska

:1972).
C[aams agamst peace_-
officers shall be ‘made-

Operating motor  vehicle.

- Rutherford v. State, 605 P.2d 16
. (Alaska 1979).

. Failure to provide sign warning

bicyclists of hazardous railroad
crossing. Guerrero ex rel,

- Guerrero v. Alaska Hous. Fin.

" Corp., 123 P3d 966 (Alaska
© 2005).

Alaska’ Stat g
09.10.070.
Al actnons agairi's't':
public entltnes or

- public employees shall

be brought wrthin oneé
-_year after the cause of
A R. S 5 12-;

821; Hn
: ag'am'st'

Clalms

“action

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, 5.C.

'the'j'
‘be fllledj
wzthm 180 days after.-
occurs: -
ARS: & 12-821.01. 7

A public entity is not liable for
losses that arise out of an act
or omission determined to be a
criminal
employee unless the public
entity knew of the employee’s
propensity for that action.

This subsection does not apply
to acts or omissions arising out
of the operation or use of a
motor vehicle, A.RS. § 12-
820.05.

Page 7

exceptlons

felony by a public -

A tOF clalm may not.be; brought when:the
. clalm istan actlon for a tort.based- upon an-
.act or omlssmn of a State employee it the "
execution’ of a: statute oF regulatlon or
‘performance’ or  failure “to perform.- a:
' drscretmnary functlon Ko,
09.50.250. -

-Drscret:onary acts 1

formatlon, whereas operatlonaE

: mvolves

See Alaska Stat

lf absent proof of a publlc emplovee s gross'_
"-negiigence of ‘intent to cause’injury,. publlc'
'ent1t|es have quallfled |mmumty for e
.(1} The fa:]ure to make an arrest or to retam-v
: an arrested person,

-'(2) An |nJury to. the

'uty_ Alaska Stat. §:

_unctmns for whrch_
State'has lmmumty from ‘torts iiablllty arefj
orily” those - ‘acts or; functlons--' occurring -at-
i plann:ng level, as: opposed to. -operational .
Jevel; plannlng decmon is.onle that |nvolves'
_-pohcy

:deas:on pohcy execut[on Sor
lmpEementatnon State Dept of Transp &{-
PUB; Facn'!tres v Sanders, 944 P2d 453

"(Aiaska 1997). : :
§ 09 50 250 for other-

1 of a ehicle that is”
_taused by a wolatlon y anoth _ draver_,.ancf _3

Damages awarded by
a court for all claims
arising out of a single
injury or death may
not exceed $400,000,

Alaska Stat. &
05.17.010.

No punitive damages
against the State.

Alaska Stat. §
09.50.280.

MNone

No law shall limit the

- amount of damages

to be recovered for

. causing the death or

injury of any person.
Ariz. Const, Art. I, §

';:{3) Preventmg the__sale of a handgu 10, a 3L

-fperson who may awfully'p ssess a handgun}_._
f_EtC.' . :
- _Sﬁe’_ =A:-.R.'S. § 12—820.02 fo_r oth"er_ exeeptions”.'--'ﬁ-_

No punitive damages

. against the Siate.

ARS. §12-820.04.

Last Updated 12/18/18




No Tort Claims Act.

Arkansas shall

to state)

Commission  shall

agencies.
A.C.A. §19-10-204.

Except as

public entity or

§ 815.
Numerous

§§ 815 - 996.6 (1963).

Gov't Code § 815.

never be
made a defendant in any
of her courts. {applies only

Ark. Const. Art. V, § 20.

The Arkansas State Claims
have
exclusive jurisdiction over
all claims against the Siate
of Arkansas and its several

California Tort Claims Act. "ersonal

otherwise
provided by siatute, public
entities are not liable for
an injury, arising from an
act or omission of the
their
employee. Cal. Gov't Code

immunities
provided. Cal. Gov't Code

Public employee liable for
injury to the same extent
as a private person. Cal

Claim - must -be - filed
with- the  Director of

the - Arkansas. State
Claims__ .. Commission
‘within~ the . pericd

allowed by law for the

‘same type. of claim
..p_ri\kate.

against' a
person. - -
A C. A § 19 10 209

injury/

property - clalm within..
six - months . after.

_accrual of the cause of -
‘action.-All other claims

shall' "be - presented
within. one year. Cal.
Gov't Code §911.2.

State Board.of Control

Gov't Clalms Branch

P.O. Box - 3035
Sacramento, L _CA
95812~ 3035

‘Board - must respond_

within® 45 days. Then
six (6) months to file
suit

WORK PRODUCT OF MATFHIESEN, WICKERT & LEHRER, 5.C.

The State’s sovereign immunity
is waived when:

(1} the State is the moving
party seeking relief;

(2) an act of the legislature
creates a specific waiver of
immunity; and

(3) where a State agency's
actions are illegal, or when a
public employee refuses to do
a ministerial act required by
statute.

State Office of Child Support
Enft v. Mitchell, 954 S.w.2d
907 {1997); Travelers Cas. &

State Highway Comm’n, 120
S.W.3d 50 (2003).

A public entity (e.g., state) is
liable for injuries proximately
caused hy their employee’s
acts or omissions except when
that employee is immune from
liability. Cal. Gov't Code §
815.2.

A public entity is liable for
death or injury proximately
caused by a
wrongful act or omission in the
operation of any motor vehicle
by a public employee acting
within the scope of his
employment. Cal. Veh. Code §
17001.

Page 8

negligent or .

Few exceptions to lmmumty granted by
Arkansas' Constltutlon

State officials are not immune.to the extent

_that they are covered by liahility insurance,

ACA §1910305

Arkansas requires all polltlcal subdnws:ons io
carry: the - minimum: .amounts of ~motor
vehlcle Ilabeitty coverage. Therefore, in the
case. . of & car accndent, call leltECBl
subdivisions- may be held Itabie up to the
m:nlmum limits. : - -

ACA §219303

- Sur. Co. of Am. v. Arkansas =

ZIA publlc employee is: not Ilable for an’ mjury
- resulting: from his act or omuss:on where the
“act - or . omission “was’ the

result of a
dlscret[onary act.

Cal, Gov t Code § 820 2

Public' entities are not Ilable for IﬂjUE‘IES

'caused by misrepresentation. -

" Cal. Gov't Code 8§ 818 8.

._Pu:biic'_entnt:es are not _E:able for _an' injury
‘caused. by adopting: or; failing ‘to. adopt. an
‘enactment or by failing to enforce any law.

Cal. Gov't Code § 818.2.

None

No punitive damages
against the State.

A.CA. §21-9-203.

None

No punitive damages
against the State,

Cal. Gov't Code § 818.
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Colorado  Governmental
Immunity Act.
CRS. &  24-10-101

through 24-10-120.

A public entity is immune
from liability in all tort
claims for injury except as
otherwise provided.

C.RS. §§ 24-10-101 — 120
(1971).

'Useﬁ.

Claims . against . the
State shall .be filed
within 182 days of the

injury. C.RS. § 24-10-

109.

File with Atty General. -
L Meding v, State, 35 P.3d 443
File suit after denial-or.

90 days - has ' passed.
C.R.S. §24-10- 109(6). .

Limitations for -that
type of action. C.R.S. §
24-10-109(5).

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, S.C.

Statute -of.

The Colorado Governmental
Immunity Act generally bars

- action against the State and

public entities for tort claims.

{Colo. 2001).

A public entity, by resolution,
may waive immunity.
C.R.S. § 24-10-104.

Page &

Immunity is waived for claims resulting from:

(i) Th’e_o’peration of a vehicle-owned :by a
public entity = used in the  scope. of
employment, except emergency vehicles; -

“{2)- The  operation - of - pub[tc hospltal
-correct:ona! facility, or jail; -

{3) ‘The dangerous cond:tmn of pubE:c

housing;

(4) The. dangerous condltlon of a pubhc

roadway, and

{5) The operatlon and mamtenance of pubhc'-

facmtles . ¥
- c.R.'s. § 24‘-1041'0'5.' PR

$350,000 Per Person

$900,000 per
occurrence, with no

- ohe person receiving

more than $350,000.
No punitive damages

against the State,

C.R.S. § 24-10-114.
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Claims Against The State.

No  State officer or
employee shall be
personally liable for
damage or injury, not
wanton, rackless ar
malicious, caused within

the scope of his or her
employment or duties.

C.G.S.A. § 4-165 (1959).

Claims . against the
State shall be
presented within one
year after it accrues.
C.G.S.A. §4-148.

General Assembly
may, through special
act, authorize a person
to present a claim
after one year if:

(1} just and equitable;
and

(2) express finding of
compelling equitable
circumstances that
would serve a public
purpoese. -

Claims  for
resulting

defective  highways,
sidewalks, roads, or
bridges ~must be
brought within two (2)
years = and  notice
within  ninety - (90}
days. " Inaccuracy - in
notice will:. preclude
recovery. C.G.5S.A. §§
13a-149, 13a-144,

injuries
- from

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, 5.C.

Connecticut’s  doctrine  of
sovereign immunity does not
allow the State to be sued
without its consent.

The Claims Commissioner was
created to process claims and
grant consent for claims against
the State.

C.G.S.A. §§ 4-142 and 4-160.

Commissioner can approve the
immediate payment of “just
claims” not exceeding $7,500.
“Just claims” are those that in
equity and justice the State
should pay, as long as it caused
the damage or injury.

C.G.S.A. §§ 4-141, 158.

Slits can be brought against
state for defective or poorly
maintained highways, bridges,
and sidewalks. Not limited to
roads within the state highway
system, but no liability for
sidewalks maintained by a
municipality. Government must
have actual or constructive
notice.

C.G.S.A. § 13a-144.

Page 10

There are certain claims which'may be
brought directly against the State:

(1} Any person injured through the
negligence of any State official or employee
when operating a motor vehicle owned and
insured by the State shall have a claim
against the State. C.G.S.A. § 52-556 (not
subrogation claims); ' )

(2) Claims for the periodic payment of
disability, pension, retirement or other
employment benefits; _

(3) Claims upon which suit otherwise is
authorized by law (injured by defective

bridge/road. C.G.S.A. §. -13a-144) - {not

subrogation claims); and

(4} Claims for which an  administrative
hearing procedure otherwise is established
by law. '

NOTE: Subrogation claims under C.G.S.A. §
52-556 and § 13a-144 may not be brought
by subrogated carrier because they are not a
“person”. . o

Nationwide Gen. Ins. Co. v. Colon, 2016 WL
3391622 {Conn. Super. 2016). "

None
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Delaware Tort Claims Act.

No claim shall arise against
the State, public officer/
employee if the act/
omission:

{1} arose out of an official
duty requiring discretion;
{2} was done in good faith
and for the best interest of
the State; and

(3) was done without gross
negligence,

Del. Code tit. 10, § 4001- -

4005 (1978).

Claims Against District.

The Mayor of the Bistrict
of Columbia is empowered
to settle, in his discretion,
claims against D.C.

D.C. Code Ann. § 2-401
through § 2-416 (1923}).

An “action”
_unhquadated damages'-
to person ‘or property,'
‘must be made by handj
-dellvery or U S." il

' - Bringing a tort claim against the

None

that the action is not precluded

. by the State Tort Claims Act or
~the doctrine of

sovereign
immunity.

" Marvel v. Prison Indus., 884

within “six " months in

'wrltmg to the Mayor .

statmg the time, place,

cause, S and
:urcumstances of the'.
injury or damage D C

Code: Ann & 12-309

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, 5.C.

'-.fdr:

" A2d 1065 (Del. Super. 2005).

D.C. shall not be immune fora .
A d1scretlonary governmental funcm n-of -
“from: “suit. i The test to”
_jdeter_mme ifan act_lon s _discretionar_y.__ls

“whether that function poses a threat to the
quallty and effluency of govemment it
-llablht\/ is’ lmposed on the neghgent act or.
'omnssmn R : SRR

'_Sh:frm v. thson, 412 F. Supp 1282 (D D c
-1976} g

claim resulting from a State
employee acting within their
scope of employment
negligently operates a motor
vehicle.

D.C. Code Ann. § 2-412.

Pothole accidents, falien trees,
damage «caused by D.C.
government, its property or its
© employees.

Page 11

“D.C +is immun

Sovereign  Immunity: s

Del CUdEtlt 18 §6511

'Where a State offi cer/employee is neghgentf
ih performmg routme functions,. they may be
“held. personally fiable. This: mcludes motor

'veh:c!e acmdents ; Tl
Simon' v, Heald; 359
AG76).

- walved "'where'-
'msurance coverage exists by statute
State requires a party to prove -

None

None
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Florida’s Sovereign
Immunity Statute.

Government entities may
be liable for damages
resulting from negligent or
wrongful action of public
employees in the scope of
their employment, if a
private person would be
liable in similar
circumstances.

F.S.A. § 768.28(1) (1973).

Georgia Tort Claims Act.

Sovereign  immunity s
waived for torts of State
officers and employees
while acting within the
scope of their employment
and shall be liable for such
torts in the same manner
as a private individual
would be liable under like
circumstances.

0.C.G.A. §§ 50-21-20, 50-
21-37 (1992).

An action.may not be

' brought - .against. the
“State or’ bne.-of-_ its

agencies, : -unless
clalmant presents the
‘claim- " within - three

“years after. SL_J_Ch claim

accrues. . i o
_For . wrongful - death
claim, {7 mustbe

presented within. two

years.- _
"FS.A §76828(6)( ).

-Wntten not:ce of a
“claim shall - be. g:ven'
within.

twelve_ {12)
months . of “the date

-theloss. R
0.C.G.A §50-21-26.

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, 5.C.

Operational functions, such as
negligently driving a motor
vehicle, are not covered within

- the discretionary act exception,

Kaisner v. Kolb, 543 So.2d 732
{Fla. 1989).

- The State is subject to liability

for its employee’s negligence
when operating a motor
vehicle if the damage was not
caused from a method of
providing police protection.

Georgia Dep’t of Pub. Safety w.
Davis, 285 Ga. 203, 676 S.E.2d
1 {2009).

Page 12

Public duty exception. A govemrﬁental entity'
is -not - liable - for a tort caused by the
breachlng of E cluty owed to the pubhc at
large. - : .
Lewrs V. C.tty of St Petersburg, 98 F. Supp 2d.

1344 {M.D. Fla, 2000} gff'd in part, rev'd in
part, 260 F.3d 1260 (11' Cir. 2001). -

Discretionary - Function - Exception. - A
governmental .agency is. immune from: tort
liabitity -based . upon - actions that. involve

discretionary: functions. Cook ex rel. Estate of
Tessier v. Sheriff of Monroe County, Fla 402 ’

F.3d 1092 (11th Cir. 2005)

Georgia does not waive lmmunlty for Iosses
arlsmg from:- :

:(1).an. act or omission-by a. State empiovee

exercising due care.in the exe;utlon_ of a

-'statute, regu]atlon, orrule;

(2) the exercise or the fa;Eure to exerc:se a

“discretionary functlon, : _

“{3) the coI[ectlon of anytax, B

(4) legislative or judicial actlon"'and '

'.(5) methods of providing law enforcement
See | O.C.G.A. §  50- 21-24 f T other

exceptions.

The State shall not be
liable to pay a claim
to any one person
which exceeds the
sum of $200,000 or
$300,000 for any
claim arising out of
the same incident or
occurrence.

F.S.A. § 768.28 (5).

No punitive damages
against the State.

F.S.A. § 768.28 (5).

Except as provided,
Georgia is not liable
for damages
exceeding 51 million
for single occurrence
and the State’s
lizbitity per
occcurrence shall not
exceed $3 million.

0.C.G.A. § 50-21-28.

No punitive damages
against the State,

0.C.G.A. § 50-21-30.

Last Updated 12/18/18



Hawaii State Tort Liability
Act.

Haw. Stat. § 662-2 (1957).

| Immunity waived for State
| employees to the same
| extent as private
1 individuals under similar
| circumstances {“Private
| Analog”) unless exception.

| Cootey v. Sun inv.,, Inc., 718
_ P.2d 1086 (Haw. 1986).

Idaho Tort Claims Act.

Every governmental entity
is subject to liability arising
out of its negligent or
otherwise wrongful acts or
omissions and those of its
employees acting within
the scope of employment
to the same extent a
private person would be
liable.

Idaho Code § 6-903 (1976).

‘within s:x(s) years.

must

shall © be

Tort claims against the:”
State': :shalt-
with  the’ Secretary of -
State: within 180 days
from when. the “claim’.
‘arose, and action must
-'icommence w;thm two-'

years

idaho Code §§ 6 905"

and 6 911

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, 5.C.

_ : . arises against a
. Clalm for damage ‘or’
“injury :
presented to the State.‘
‘withir two (2) years of :
‘when clalm accrues.

“he

tort - claims’
presented
1144 (2007).
e
Sl of insurance.

chefiled

As a no-fault state, no claim

employee  for  negligently
operating a motor vehicle until

“serious” {medical expenses
over $5,000, use of body part

R i h). P
" Haw. Stat. § 6624, - permanent, in death}. Property

‘Medical

claims allowed. Haw. Stat. §
431:10C-306; Savini v. Univ. of
Hawaii, 113 Haw. 459, 153 P.3d

661.11,

A governmental entity will be

held liable for the negligence of -1 i

their employees while driving a

¢ motor vehicle as long as the -

employee was driving while in

the scope of their employment

and no exceptions apply.

Teurlings v. Larson, 156 Idaho -
65,320 P.3d 1224 (2014},

Page 13

liable State

ﬁ;statute ora dlscretlonary duty, '
'-(2) Any cla!m artsmg int

tax; and

_-_(3) Any clalm arlsmg out of assault battery, '
'fa]se lmprlsonment

Immunity also waived to extent - ex_c'_e:;_l_tien"s_e_ L

Haw. Stat. § 7o o

_::-' Idaho  shall
. = liable for
Idaho and lts employees while actlng W|th|n '

‘the scope of: theur employment and wnthout"
% $500,000. This
* does not apply if the

. against
P00 Idaho Code § 6-918.

Non-economic
BiRt : . damages are capped
'.Hawan does -not wa:ve lmmumtyi_ for: any :

el mar:smgf' : R P
the accident is deemed to be i :

at $375,000.
Haw. Stat. § 663-8.7.

<" No punitive damages
- against the State.

Haw. Stat. § 662-2,
Any judgment over §1

7 million against State
* may be paid over five

years.

Haw. Stat. § 657-24.

not be
damages
from a single
occurrence exceeding
limit

State has purchased

20 liability insurance in

excess or if the action

% is caused by willful or
- reckless

: : " Idaho Code § 6-926.
See ldaho Code § 6 904 § 6-904 (a), and § E~_

: 904 (b) for other specnf:c_exceptlons

canduct,

No punitive damages
the State.
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State Lawsuit Immunity
Act.

745 |LL.CS. §5/1 (1972).

State is immune unless
legislative exception.

Court of Claims Act.
705 .L.C.S. § 505/1.

All claims against the State
for damages in
sounding in tort, if like
cause of action would lie
against a private person or
corporation shall be heard

cases -

Tort claims against the
‘State shall - > filed
“within - two " (2)- years

w laim . . . .
from hgn thg o2 - Claims and are not limited to

arose

' 705 I L CS §505/22

before the Court of Claims ="

(7 judges).
705 1.L.C.5. § 505/8.

indiana Tort Claims Act.

Governmental entity can
be subjected to liability for
their own tortious conduct
or conduct of their
employees acting within
the scope of employment,
unless the conduct is
within an immunity
granted by statute.

I.C. § 34-13-3-3 (1973).

"Usual

against - the

Claims .

State  are- barred
unless - Tort * Claims
Notice is. filed witi‘t
attorney. general..
the . state - agency

involved  within 270
loss
“occurs. I.C. §:34-13-3~

days - after “the =

contract muyst: be filed

within ten (10) years..
.statutes- " of

limitation - ot_her_w:se
apply. L.C. § 34-13-1-1.

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, 5.C.

be " filed.

" The

Tort claims made against the
State involving the negligent
operation of a State vehicle are
to be heard by the Court of

the $100,000 cap.
705 I.L.C.S. § 505/8(d).

defense of sovereign
immunity is not available to the
State for the negligent
operation of its vehicles.

State v. Turner, 286 N.E.2d

Cn T 6a7(1972); 3A Ind, Law Encye.
Suit basgd on breach- ’
.of express. or - implied.

Automobiles and Motor -
Vehicles § 123.
Page 14

: *"Plannmg/operatlonaf
'-_1mmumty -only.if - function..characterized as

-{ind, 1988}

tiiinois State employees are. immune from
liability if their - act  or - omission- - is
discretionary.in function. Mrchfgan Ave. Not.
Bank v. Cty. of Cook, 191.11l.2d: 493,.732
N.E.2d 528 (2000); Harinek v. 161 N. Clcrrk St.
Ltd P’ship, 692 N. E 2d 1177 (1998)

Discretlonary acts of a ‘local government and

its - ‘employees - ‘are’: entitled to " absolute-
i 1mmunlty J‘ohnson v. “Mers;: 664 N.E: 2d 668-‘
N App. 1996) Dlscretlonary acts are unigque-

to~ public- office. and: -require dehberat:on,

" decision, or judgment White::v. Vrllage of_
-:Homewood 673 N.E.2d 1092 (Ii! App 1996) :
ﬁansterlaI acts are generally” performed :in

prescrlbed mannerin“obedience’ to’ legal.
authority. Snyder v Curran Townshfp, 657

.N E. 2d 988 (III 1995)

;There are several Except10n5 to Endlana s

waiver of immunity-including:
(1) discretionary functions*;

(2) the adoption and enforcement of or
failure to adopt and enforce a law; and

{(3) the act or-omission of - anyone other than

- the govern mental entity or their employee. ,

See I C. 5 34—13-3 3 for more excepttons

test” s used

“policy decisions that have resulted: from a

conscious - balancing 'of  risks .and benefits -
“and/ar weighing of priorities.”,

-Peavlerv. Bd.
of Comm’rs. of Monme Cty, 528 N. E 2d 40

Any contrlbutory neg!igence remains a

complete defense to:any clatm under’ the
.Tort Claims Act. 1.C.§34 51—2 2. :

Claims for tort
damages are limited
to $100,000 if it does
not involve the
operation of a State
motor vehicle.

705 1.L.C.5. § 505/8.

If State-owned vehicle
operated by State
employee, no limit.

No punitive damages
against the State.

1.C. §34-13-3-4,

Indiana shall net be
liable for more than
$300,000 to a single
claimant (if before
1/1/08) or $500,000
(if after 1/1/06 and

before 1/1/08) or
$700,000 (if after
1/1/08) and for a
single cccurrence,
liability shall not
exceed $5,000,000.
1.C. § 34-13-3-4,
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fowa Tort Claims Act.

the

against any claim so long
as the employee’s conduct
was not  willful  or
malicious. L.C.A. § 6692.21
{1965).

Kansas Tort Claims Act.

KSA. §§ 756101 - 75-
6120 (1979).

Governmental entity liable

for negligence  unless
exception in Act.
Harris v. Werholtz, 260

P.3d 101 {Kan. Ct. App.
2011).

The State may be held
liable for its negligence and
negligence of its ¢

:prowded _
‘within two (2) years of

employees while acting
with the scope of o
employment. I.CA.  §
669.5.

The State shall defend,
indemnify, and held

.thecla:m
harmless any employee, -

ICA §56913

in- 'wrltmg :

. lowa shall be liable to the same g
“: extent as a private individual
 under like circumstances.

the;:

L.C.A. §669.4.

. This includes the negligence of - %
"~ the State or its employees .0
acting under the scope of l'nn
- employment while operating a -

:_ motor vehicle, “the executlo' ' of a statute,

. Swanger v. State, 445 N.W.2d
= 344 (lowa 1989}

Starlin v

.. State, 450 N.W.2d 257 (lowa
- Ct. App. 1989}.

None

. One case stretches the"
“ Hotice’

requnremen’c for cla:ms::
“against’ municipalities -
.10 also apply for. clalms'_'
_'agamst the: State P

120- -day .

reli Kansas Juven.lie

_Justrce Auth., 143 P 3d':
-_685 (2006). :

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, S5.C.

Governmental entities shall be
liable for damages caused by a
negligent act or omission of any
of its employees while acting
within the scope of
employment under

Chnstopher v State ex circumstances where a private

person, would be liable,
K.5.A. § 75-6103.

Page 15

_=lmmun!ty only to the
-statute '

"{2) dlscretnonary functlons, and:!

{2) Judlt:IaE funct:ons
j-(3) fallure to enforce a aw;’

'_3(4) faslure to exercnse ‘or:
_d:scretfonory fuction or. duty on the pert of
& governmenta] entnty or employee

3.See K S A § 75 6104 for more exceptions

."D:scretionary3 func

(3) any:clain; ar:smg out of assault battery, :
-fa]se |mpr|sonment mlsrepresentatlon '

seel.C.§ 669.14_ for.more_exceptlons. ST

_ No hab:!lty for K
(1) iegas!atwe functlons,

perform a

n means more than

it No punitive damages
' against the State.

" State’s liability shall

. of a single occurrence

oorits

= shall not be liable for
: punitive damages.

1.C. 8 669.4.

not exceed $500,000
for claims arising out

or accident.

- Governmental entity
employees
. acting within  the

scope of employment

K.S.A. § 75-6105.
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Act.

jurisdiction  over

Commonwealth,
agencies, officers,

employees,

employment.

K.RS. §§ 44.070
44.072 {1986).

Claims Act.

(1975).

to person or property.

ta. Const. Art. Xil, § 10.

Kentucky Board of Claims

The Board of Claims has
civil
actions brought against the
its
and
while acting
within the scope of their -

and

Louisiana Governmental

La. R.S. §§ 13:5101- 5113

The State, a State agency,
or a political subdivision
shall not be immune from
suit and liability for injury

All “claims must - be
fited with the Board of

Claims within one_ (1}
year from the time the.

claim - -for: - relief
accrued., - L
KRS, §44,110.

“Suit_must be.brought-
in. - Louisiana .

State
Court.. S
“'la.RS.§13:5106.

The  notice  deadline’
for a suit against' the

State is the equal to

the ‘normal. statute. of
limitations . for
type of claim.-

r°. that

La R.5. § 13: 5108

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, 5.C.

The Board is empowered “to
investigate, hear proof, and to
compensate persons  for
damages sustained to either
person or property as a
proximate result of negligence
on the part of the
Commonwealth (includes
employees’ negligence  in
operating a motor vehicle).
Johnson v. Kentucky State

. Police, 2010 WL 2788156 (Ky.

Ct. App. 2010).

The Board of Claims does not .
- have jurisdiction over claims

made against State employees
in their individual capacity.

The ' Board of- Claims preserves soverelgn

_immunity for acts involving:

(1) dascretionary acts or de_usmn_s;_ L

(2) executive demsnons, o L

(3) mlnlsterial acts; RS

(4) act:ons in the performance of obilgattons

_runnmg to the publicas a whole,

{5) governmentat performance of a’ self-

smposed protective. functlon to the pubEtc or:

cntlzen, and

' (6) admmlstratlve acts.

KRS §44073

Spiilman v. Beauchamp, 362

S.w.2d 33 (Ky. 1962).

In order for a State employee

to be a “covered individual”,

they must present the Attorney .=

General with a copy of the

complaint, who will then
determine whether the
individual was within their

scope of employment during
the cause of action. La. RS. §
13:5108.1.

The State will be liable for the
negligent operation of a motor
vehicle by an employee or
officer done within the scope
of their employment. Fullilove
v. U.S Cas. Co. of N.Y.,, 129
So.2d 816 (La. Ct. App. 1961);
La. Civ. Code. Art. 2317.

Page 16

:L'E.abiiity ' éhall “not b.e._ i'mposed- on - public

entities. or their officers or employees based
upon the exercise or the failure to exercise

.their. policymaking ~ or dlscretlonary acts

when such acts are within the scope of their
lawful powers and duties except for acts not

‘reasonably ' related . ~to. . governmental
objectives . and _ acts -’ which - constitute
criminal, fraudulent, o

or._'_;: inte_ntiqnal
masconduct R

la RS, §927981

" $200,000.

Jurisdiction of the
Board is exclusive,
and a single claim
may not exceed
If a single
act results in multiple
claims, the total
award  may  not
exceed $350,000,
equally divided
among the claimants,
but no one claimant
may receive more
than $200,000.

K.R.S. & 44.070.

$500,000 per person
for personal injury or
wrongful death.

La. R.S. § 13:5106(B).

Money for medical
care  post-judgment
placed in reversionary
trust which goes back
to political subdivision
if not used.

La.RS. §
13:5106({B}{3).
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Maine Tort Claims Act.
M.R.S.A,, Tit. 14, 8§ 8101 —
| 8118 (1977).

Except as otherwise

provided in the statutes, all -

governmental entities are
immune from suit on any
and all tort claims seeking
recovery of damages. |If

immunity is removed by - RS
'_Wntten not:ce shall be'
filed wrthm 180" days-
‘any clalm ‘or .

oo See MLR.S.A., Tit. 14, § 8104-A.

14'. :.§

the Tort Claims Act, a claim
for damages must be
brought subject to the
limitations contained in
the Act.

M.R.S.A., Tit. 14, § 8103.

Maryland Tort Claims Act.

Md. Code. Ann, Staie
Gov't §§ 12-101 - 12-110.

The immunity of the State
and of its units is waived as
to a tort action, in a court
of the State,

Md. Code, State Gov't §
12-104 (1984).

"after
) cause

8107.7 ..

Every claim against ‘a
governimental -

forever -barred unless

an action - therein "is:
.begun WO
years after the cause'-
"ofactlon accrues o

M RSA Tlt
8110, - :

W|th|n

MRSA LTIt

- entity’
or "its' employees is’

14 §'

- facilities or

A governmental entity is liable
for its negligent acts or
omissions in its ownership,
maintenance or operation of:

. {1) motor vehicle;

(2) unimproved land; and

{3) land, buildings, structures,
equipment
designed for use primarily by
the pubtic.

. Immunity of the State is waived

A claimant iy not

institute an’ action.
-a’gai'ris_t' E ';:the_: *State
'L'_Jn'leSS: Sl

()5 the 'claimaht:
submsts < written:

'clalm ‘to! the Treasurer_'
:w;thm one year, L

(2) the Treasurer ori-
' des:gnee demes the-

:(3) the cause of actron_;-
is fa!ed Cwithin three'
'years after It ar:se' :

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, 5.C,

for tortious acts of State

personnel while acting within .

the scope of public duties -0

- which shall include, but not be
~ limited to:

{1} any authorized use of a
State-owned vehicle by State
personnel, including, but not
limited to, commuting to and
from the place of empiloyment;

=7 {2} services (defined by § 12-

by State personnel
course of participation in an

approved clinical training or
Md. Code, State Gov’t:
'§ 12-105 B

academic program.

Page 17

.'(1) [egrslatlve acts, e
_._(2);udlt:|al acts, s :

“(3): dfscretronary acts (except ;
_mvoives operatmg a motor vehlcie)

_fSee M. RSA T|t 14 § 8104 B for more

. Md. Code, Cts. & Jud. Proc. § 5-
w522, s

Except as otherwme expressly prov:dec{ by

“statute, all” govern mental entities : shall* be:
_|mmune from surt on any and all tort clalms

'ME"REV Stat Tlt 4 §8103

:-'A governmental entrty |s not _able for any
'-clalm which’ results from

exceptlons A

© single

$400,000 per single
occurrence. ML.R.S.A,,
Tit. 14, § 8105.

Except as otherwise
provided,  personal

- liability of an

employee is limited to
510,000 for any such
claims arising out of a

occurrence.
M.RS.A, Tit. 14, §
- 8104-D.
No judgment against
governmental entity
shall include punitive
damages. M.RS.A,

Tit. 14, § 8105.

. The liability of the

B State and

its units

may not exceed

$400,0_00 to a single

SRR S © claimant for injuries
._Immunlty of the State rs not-_wawed for any:

.tortlous ‘act’or omlssmn of State personnel
_"(1) is not w:thm the scop _ of the publlc
_-'dut;es ofthe State personnel or

arising from a single

¢ incident or
" occurrence.

Md. Code, State Gov't

_ S §12-104.
'(2) Is: made wuth mahce or gross neghgen

© 101) to third parties performed -y ' '
in the =

The State and its
- officers and units are
=+ not liable for punitive

damages.

w Md. Code, Cts. & jud.
" Proc. § 5-522.
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Massachusetts Tort Claims

M.G.LA. Ch. 258, § 2to §
14 {1978).

Claim’ " .must. : be

presented [in - writing
within two years after

the’ date ‘upon which
the cause of action

arose.
M.G.L.A. Ch. 258 §4

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, 5.C.

State shall be liable for injury or

loss of property caused by the -
negligent or wrongful act or -

omission of any public
employee while acting within

the scope of employment, in

the same manner and to the
same extent as a private
individual under like
circumstances.

M.G.L.A. Ch. 258, § 2.

Page 18

The State shall not be liable for any cialm_
_based upon an act or omission: :

{1) in the execution of a statute, _ e
(2) d|scret|onary acts; or

(3} arising out of an‘intentional tort assault E

libel, stander, or mlsrepresentatlon : '_ -
See other exceptmns at M. G L. A 258, 8 10

Tort " Claims Act is not ‘to- be --c_onstrued_'
“restrictively for motor vehicles.:Cop- driving
-vehicle - owned “and- registered - to: State,

caused accident while “on call.” Tort. Claims

- Act was ruled not to apply since cop was not:

acting within scope of employment. Chckner
v. City of Lowell, 663 N.E.2d 852 {1996). -

© punitive

State not liable for
interest  prior to
judgment or for
damages.
Liability of the State
shall not exceed
$100,000. M.G.LA.
Ch. 258, § 2.

Claims against the
Massachusetts  Bay
Transportation

Authority are not
subject to the
$100,000 timit.
M.G.L.A. Ch. 258, § 2.
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Governmental Tort
Liahility Act.
M.C.LA. §& 691.1401

through 1419 (1986).

Governmental agency
{including state} is immune
if engaged in a
governmental function
{activity mandated or

statute,
ordinance, or other law).
M.C.LA. §§ 691.1407(1).

Governmental immunity is
to be broadly construed,
unless a narrowly drawn
exception applies in a
claim. Nawrocki v Macomb
County Road Comm., 615
N.W.2d 702 {Mich. 2000).

Minnesota Tort Claims
Act.

M.S.A. § 3.736 (1976).

authorized by constitution, -
local charter or -

Notica il

“Notice ‘of claifm must
be - filed within | 1zoﬁ
days and: served on_
' e “'municipal
-appointed
o accept -service of
compialnts (extended 3
up o 180 days if-
_'dlsabnhty) Substant:al'
-'_complaance

.5MCLA §600 1404_".' engaged in the exercise of a

the . :
emp]oyee

such claim" has-_
_accrued MCLA §:
60064310 L

ot of Cialms has
-_excluswe Jurzsd:ct:on :
over . ‘claims - made
‘against the - State.

M:.C.LAE 600.6419.

‘within ‘180 ‘days” after-
_the alleged logs “or:

anury is dlscovered

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, S5.C.

is:. okay.:

Clerk of (3)
the: Court of_- Cialms';
'wuthm one _year . after

: ~ State will
~ damage or

required

_5 . State,
M S. A § 3 736

governmental
~: function, M.S.A. § 3.736.

The State is immune from tort -

liability i engaged in the
exercise or discharge of a
governmental function. A State
employee will be immune from
tort liability if:

(1) acting or reasonably
believes they are acting within
the scope of employment;

(2) the governmental agency is

governmental function; or

does not involve gross
negligence or an intentional
act. M.C.L.A. § 691.1407.

Immunity does not apply when
engaged in a proprietary

_ function {any activity which is

conducted primarily for the
purpose of producing a
pecuniary profit for the
governmental agency). M.C.LA.
§691.1413.

pay for property

personal injury
caused by an act or omission of
a State employee while acting
within scope of employment
under circumstances where the

- would be liable to the claimant,
whether

or proprietary

Page 19

.:(3) publ:c bmldlng defects,
: {4) performance of proprtetan,r funct:ons 'by :

._-{5) ‘medical care or tre men _Prov:ded to a'_..
5;'patrent'M.CLA §691 1407(4) and

_:-The State and its employees are not hable.

. . : (2) dlscretlonary functlons, or
if a private person, - -

arising out of a .
-negllgence

':'(1) rnamtenance of pubhc hnghways (knew or:l'
shouid. have known of defect), .M C.L: A §'_-
6911402 : S

"(2) negfrgent operatlon of a government-_'

_owned motor veh:cle,* M. e L A § 691 1405

government ehtities; M.C A.§ 691 1413

'(6) sewage d _posa! system events, M C LA

-§691.1417.

3*Mumcupa] employee -*pergbhé[ hablllty..

when s drlwng his - own {vehlc!e orithe:

:mumcmallty §: vehlcle is restr:cte_d to actlons_'

'found to be ! gross!y neghgent

_A!ex v W:Idfong, 594 NWZd 469 (Mlch :

1999)

for Eosses caused by"

(1):an: act -oF omlssm _ ‘of a state employee_;
exemsmg due care’ in’the executlon of a-
'_statute or rule,; ' : SntRn

See M S A § 3 736 for other excius:ons

MCLA: §;if

7 generatly

None

Punitive damages are
not

recoverable unless

=+ authorized by statute,

Casey v. Auto Owners
Ins. Co., 729 N.w.2d

o277 (2006).
$500,000 per person;
© $1,500,000 per

occurrence after July
1, 2009.

M.S.A. §3.736.

. No punitive damages.
_' If liability insurance,
. limits of insurance are
-_ the maximum.

M.S.A. § 3.736.
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Mississippi Tort Claims
Act.
M.C.A. §8 11-46-1 through
11-46-23 (1984).

State waives immunity for
tort and contract claims,
subject to statutory
exceptions.

M.C.A. § 11-46-5.

Missouri Tort Claims Act.

Mo. Stat. §§ 537.600 -
537.650 (1978).

Tort immunity not waived.

‘the".

-Notice' of claim . must

be  filed . with . chief

_executive: officer. of
o governmental_'
'ent:ty at least-90 days_
'_.before instituting suit.
M.CA. §11-46-11(1).:

:_ Suit
ﬂcommenced

: - be
: wnthin
one {1} year after the
date . of the tort
M. CA § 11 46 11(3)

must

'Bodlly injury and
" property: claims’ must
“be “brought - within

‘three (3) years after

injury .is.. discovered.
M.C.A. §11-15-49.

Clalm_s': : -e'g'_air'a'st -

approval,” within ‘two

years. after such clalm-

BCCI'UES

'Mo Stat § 33 120

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, 5.C.

the .
‘State shall be brought.
‘to' the 'Commissioner
‘of Administration,’ for

The immunity of the State and
its political subdivisions from
claims arising out of the torts of
such governmental entities and
the torts of their employees
white acting within the scope of
their employment is hereby
waived.

M.C.A. § 11-46-5.

The State and its. employees Preserve thelr '
|mmumty for claims caused by

(1) a leglslatwe orJudlcsai actlon or. maction

“(2).an. act or omassnon of a State employee
exercising . due .care |n the executlon of a
“statute or rule; '

"(3} pohce/ﬂre protectlon (unless reckless), o
(4) drscret:onary function’ {ofﬁcza! requ:red to.

use judgment or. dlscretzon}

-'See M.C.A. § 11-46-9 for other exceptuons

_lmmumty_wnll_not_' be__granted to a S_tate

employee when they negligently operate a
motor vehicle outside .of -a. d;scretlonary
funct1on -

Mixon v. Mississippi Dep’t of Transp, 183

So 3d 50 (Mlss Ct App 2015)

The immunity of the State is -

waived in these instances:
(1} injuries resulting from State

employee’s negligent act or -

omission while operating a
motor vehicle within the scope
of employment;

{2) injuries caused by the
dangerous condition of a State-
owned property; and

{3) Contract claims.

Mo. Stat. & 537.600; Kunzie v.

Gity of Ofivette, 184 SW.3d 570

(Mo. 2006).
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The Commmsmner of Admmsstratton and the
governing body of each’ polltical subdwas:on'_
-of the State may purchase |Iabl|lt\/ |nsurance
-for tort claims, made against the- State or the

polmcai subdlwswn

lmmumty is wa:ved up to the extent of the

-coverage provnded in the pollcy or -self-

|nsurance plan : TR
Mo Stat §537 610 :

 single

The State's
shall  not exceed
$500,000¢ for  all
claims arising out of a
occurrence.
The State will not pay
punitive damages.

M.C.A. § 11-46-15.

liability

Claims  shall not
exceed $2,000,000 for
claims arising out of a
single occurrence and

shall not exceed
$300,000 for any one
person in a single
accident or
occurrence,

" The State will not pay

punitive damages.
Mo. Stat. § 537.610.
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Montana Tort Claims Act.

Mont. Stat. §§ 2-9-101
through 2-9-114 (1973).

Nebraska Tort Claims Act.

- 81-8,239.11 {1969).

3Co'mplain’t must ~first
be:: presented i'n_'
'wntlng to Department_j
‘of. Adm:nlstration The:

- must.
deny thei.-
claim w1th|n 120 days :-_

'grant or:

-120 days Tt _
'Mont Stat §2 9- 301 E

Neb. Rev. Stat. §§ 81-8,209

Department

.Upon recelpt of the_-
claim,: the 'statute : of

hmltattons IS tolled for

State is subject to liability for - : SR X 9
-The State shall_. not be hable for fcer‘ca:n :

gubernatorla! .

its torts and those of its
employees acting within the
scope of employment or duties
whether
governmental or
function.

Mont. Stat. § 2-9-102.

proprietary

The State shall be kiable in the

" same manner and to the same

'Manager ‘within' two

'years: after such cianm'.;
. enforcement officer employed

See Neb: Re
_exceptibhs.

accrued

'Neb Rev"Stat § 81—;’.
-_8 227, :

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, S.C.

 extent as a private individual

-_-Cialms e_haEE be forever.-: under like circumstances. Neb.

Rev. Stat. § 81-8,215.

Injury to any innocent third
party proximately caused by
the action of & law

by the State during vehicular
pursuit, damages shall be paid

:; {0 such third party by the State

employing the officer. Neb.

Rev, Stat. § 81-8,215.01.

Page 21

: Ieglslat:ve
-_act:ons

arising out of a .}

S:See Mont
.exceptrons g

EThe State
_clatms |nvolvmg

a_nd

;udlctai

Mort. Stat'§§2-9-111'through 29- 13

Stat

' - The State is not [iable

o exXcess

- oCcurrence.

§ 2~9~108 for other_

tort claims in
of $750,000
for each claim and
$1.5 million for each
Mont.
Stat. § 2-9-108.

for

The State and other
governmental entities

s are  immune from
- exemplary and
~ punitive damages.

_;(1) a dlscretlonary functlon or due care in-
'_the executlon of a statute; or :

'_.(2) assau[t 'j_battery, fa!se lmpnsonment or;

mlsreprese tatio
-S.t? 5 .

_ not 1Iwawe ats 'mmumty for'-'

" Mont. Stat. § 2-9-105.

None
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41.0337 (1965).

to 541-8:23 (1985).

entrenched.
Krzysztalowski  v.

Nevada Tort Claims Act.
N.R.S. §& 41.031 through

Claims Against the State,
N.H. Rev. Stat. §§ 541-B:1

Sovereign immunity deeply

Fortin,
230 A.2d 750 {N.H. 1967}.

A claini must. be filed
‘with

the
General

Attorney

Filing aclaimis not.a

.condmon precedent to
_brmglng
_agamst the State -

NRS §41036

Suit against State must_
‘be commenced within

‘three" years: ~Written -
“notice ‘must " be
presented - - to . the
“agency - within - 180

days of the injury. N.H.
Rev. Stat: § 541-B:14. -

Claims  rade " against

the State for less than
:%5,000 are to be heard
"by the Board of Claims
for the . State.:
tlaim against the State -

Any

in . excess - of ~ $5,000
shall-be heard by the

-Superior Court. 75

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, 5.C.

within " two’
years ‘after the cause

“of - action - -accrues.

actlon

Nevada hereby waives its
immunity from liability and
action and consents to have its
liability determined in
accordance with the same rules
of law as are applied to civil
actions against natural persons,
except as otherwise provided.

M.R.S. § 41.031.

State generally waives s

immunity to tort liabifity. N.H.
Rev. Stat. § 541-B:2, § 541-B:9,
§ 541-B:9-a.

Immunity also waived as to
contract liabifity.
N.H. Rev. Stat. § 491:8.

A claim against the State for
the negligent use of a motor
vehicle is allowed since the
State has purchased insurance.

State v. Brosseau, 470 A.2d 865
(1983).

Page 22

No action may be brought agalnst ‘the State
orits employees which are based upon:.

{1} an act or omission of -an officer or
employee  exercising -~ due- -care, - in ~the

execution of a statute, orin the performance'
" of a discretionary act;

(2) failure to inspect any building, structure,

..vehlcEe, street, pubttc highway . or - other
- public -work,: tD determine- any. hazards,

deflc:enmes or -other matters, whether or
not there is'a duty to mspect, :

(3) an injury sustained from a pubiac bulldmg

or - public’ vehicle' by a person who' was
engaged in'any criminal act. L

'; N.R.S. §41032 §41 033 and§410334

State does not wawe its Jmmumty for clalms :
'lnvolvmg : : ’

(1) the exercise of .a legislative or judicial
function; : .

{2) an act or omission-of a State employee,
or ofiicial when exercising due care m the

_execution of any statute; -

-{3) discretionary function (mvolves executwe
“or planmng functlon), and o

(4) an lntentlona! tort assault llbel slander,

.mlsrepresentatlon

N H Rev. Stat § 541 B 19

Damages against the
State may not exceed
the sum of $100,000.

. The State will not pay

punitive damages.
N.R.5. § 41.035.

All claims arising out
of single incident shall
be limited to an
award not to exceed
$475,000 per
claimant and
$3,750,000 per any
single incident, or the
proceeds from any
insurance policy,
whichever amount is
greater.

. The State will not pay

punitive damages.

N.H. Rev. Stat. § 541-
B:14.
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New lersey Tort Claims
Act.

N.1.5.A. §§ 59:1-1 through
59:12-3 {1972).

“Public entity” includes all
counties,  municipalities,
districts, and other political
subdivisions.

N.J.S.A. §59:1-3.

Immunity waived. A
“public entity” is liable for
{ injury caused by an act or
i omission of a public
| employee in the same
! manner and to the same
" extent as a private
individual unless there is
| exception in Act.

N.J.S.A, §59:2-2.

: p'ublic
death or- for |njury or:
.damage_ _to _person Zor’
to property” shall :be
“presented " not
~than the '90'™ day after
-accrual of the cause of

A claim % agains't “a

entlty

action..

Six (6) months after

“niotice - has. . been
._-recewed su1t may be
iled. '

Suit must be f:led
“within- two (2)years

‘after: the date of:'
accruaf ' :
' N J S A § 59 8 8

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, 5.C.

'fr.

‘later -

- e Sewer

Public entity liable for:

s Condition of property if -

dangerous condition and
failure to take
“palpably  unreasonable.”

N.J.S.A. § 59:2-3.
back

palpably unreasonable or
negligence in performance.
e Ministericl or operational
functions.
Negligent operation of motor
vehicle. Gruschow wv.
Jersey State Highway Dep't,
152 A.2d 150 (N.J. App. 1959).
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action .

up i
maintenance program was -

New :
. Dlscretlon m i

';See N.L.S: A § 59 2 S for ot er exceptlons

L|m|tat|ons on hab:ttty

‘hire

construct mamtaln faCI[ltIES,

personnel or provsde adequate serv:ces) '
Ch . . No recovery for pain

NJSA §592—3

. Adoptmg or, fa:Elng to adopt a Iaw or by_.

fallmg to enforce any Iaw N.J. S.AL § 59:2-
400 S

:_'- FaIIUI‘E to make an_mspectlon or neghgent -

mspectlon of any property N 1. S A § 59 2—
. cnme, 'a(:tual fra'ud' a'ctual
: wullful m!sconduct N J. S A §59 2 10

demsnon makmg
_w_hen_

prlontlzmg needs
budgetary lssues

. ; S No
A drscret.'onary functlon__-_(mvolves p0|IC\/'-

1udgment or. determlnlng resources - or_‘_
“when of whether to purchase equ:pment :

mahc'e',' or-

_faced_ _ wn_:h

No Dollar Caps

subrogation
allowed against “a
public entity or public
employee.” N.J.S.A. §
59:9-2(e).

and suffering, but this
limitation on recovery

- unless permanent
. loss of bodily
function, permanent
disfigurement or
. dismemberment
when medical
expenses are in
:-. excess of $3,600.
Punitive damages

cannot be awarded.

' ShONJSAL § 59:9-2 (c}
= and {d).
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Tort Claims Act.
N.M.R.AL 8§

" days

11-4-1
through 41-4-30 (1976).

“Written ' notice must

be provided within 90
" after - 'the
occurrence. o S
NM.RA. § 41-4-16.

Action againsf ~the
State must be brought

-within two years afte_r.
“the occurrence,”

NNERA §41415

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, 5.C.

Tort Claims Act shields the
State and public employees
from liability for torts except
when immunity is specifically
waived.

N.M.R.A. §§ 41-4-1 and 41-4-4.

Page 24

Exclusions to the Tort Claims Act include:

(1) negligence of public employees within
the scope of their duties in the operation or
maintenance of any motor vehicle, aircraft

or wate_zr(;'raft_ {N.M.R.A. § 41-4-5); and".' S
{2) negligence of puh!i¢ emp]qyeesi-wi_thi'n .
.the scope of their duties in the operation or.
_maintenance -of -any  building, public park,
machinery, :
(NM.R.AE 41—4-6) -

See N M.R.A. 8§°41- 4 4 through 41-4-12 for :
_other exceptlons n '

equipment- or’ 'furnishings

- destruction  of

Liability of State for a
single occurrence
shall not exceed:

(1)  $200,000 for
damage to or
real
property;

{2) $300,000 for past
and future medical
expenses;

(3) $400,000 for all
damages other than
real property damage
and medical
expenses; and

(4} total liability for a
single occurrence
shall  not exceed
$750,000.

State will not pay
punitive damages.

N.M.R.A. § 41-4-19.
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New York Court of Claims
Act,

N.Y. Ct. Ch. Act §§ 8 — 12
(1929).

State waives immunity and
: consents to being sued in

long as requirements of
the Court of Claims Act are
complied with,

Parallel statute deals with

Port  Authority almost
identically.
N.Y. Unconsol. law &%

7101 to 7112,

North Carolina Tort Claims
Act.

N.CGSA &
{1951).

143-251

Claims

Written’
intention to file claim
must’ be- filed -and
served- on.; Attorney

-General within 90 days.
{6 months for breach
=of contract claims)
the same manner as a
private person would, so
'Spec;fc requarements
'forflhngclalm

N Y Ct. Cl ACt § 10

MY CE G Act§11 '

--Court. of Clalms "has
‘exclusive
‘over:

Jurlsdlctlon
elaims

County ortown.

‘against

State -must ' be filed"
with = 7 Industrial

‘Accident - Comimissior -
‘within three (3} years':_

of the acadent

If death 'results, c!almf:
must. be filed within
wo years by, persone[';
_representatwe of the_'

deceased
NCGSA §143 299

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, 5.C.

"_ notice of

aga inst. )
‘State:-but: not - c_uty, '

the

State immune when
performing governmental act
{legislating, judging, or making
discretionory  decisions)  as
opposed to proprietary act {act

.. substitutes for ‘or supplement
. traditionally

private
enterprises).

Proprietary acts include:

*  Rents real property;

s Health care;

s QOperating school; and
»  Operating vehicle,

Marell v. Balasubramanian, 514
N.E.2d 1101 (1987).

The Tort Claims Act covers all
claims arising as a result of the
negligence of any officer,
employee, involuntary servant,

acting within the scope of his
office, employment,
agency or authority.

N.C.G.S.A. § 143-291.

Page 25

i governmento! act lnvolved no’

(1) Statute for class of persons‘ '
(2} Assumption’ of duty towa d
:_'common),and S g :
_'5(3) Assume’ d:rect:or: and control ln face of -
“known safety v:oiatlon : : -

i mlmstenal act plamtlff must tl“ show &
.'speual duty ex:sted McLean_v CJty of New'
~York, 905 N:E. 2d 1167 (N'. ' App 2009) (duty-
'trumps all else) o

-discretionary,
-have exerased its dzscretaon to be lmmune

service,
jCEa;ms ‘are :

even if there was malice or: spec:al duty
owed-to plaintiff as opposed to mere public.
“duty (Pubi;c Duty Defense) Spectai duty_

formed in three ways

If govemmenta! act and specral duty exusts,
no- :mmunlty
government must actually

Contrlbutory neghgence by the cla:mant bars'-
recovery -under the State: Tort Cialms Act
‘N.C.G.SA. §143-299:1;. Oates V. N Caro!ma-
Dep't of_MOtof_Vehicfe SN
2125 2d 33 (1975}

or agent of the State while :
.'1ntent|o aI acts are

/360, 736 SE2d 166 (2013} -

i App 690

: lab:i:ty'

if act: was mrmsterml A

rough” - before. the: ndustr;al:_'
:Commlssron, reviewable. by Super:o" Court
'NCGSA §143291 :

None

No punitive damages
allowed.

Wang v. N.Y. State
Dep’'t of Health, 933
N.Y.S.2d 503 (N.Y.
Sup. Ct. 2011).

Claim for Injury and
damage to any one

person  capped at
$1,000,000 less any
commercial  liability

insurance purchased

" by the State that is

: applicable to the
claim.
" N.C.GSA. § 143-

7 299.2.
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Claims Against The State.

N.D.C.C. 8§ 32-12.2-01 to
32-12.2-18 (1995).

Suit against State must
“be commenced within

threeyears. .

N.D.C.C. §32-12.2-02.

‘Written  notice - must
be . presented. " in
‘writing to the Director
of ~ the - Office . of-
‘Management

o and
Budget :within - 180
days. ST

N.D.CC.§ 32-12.2-04.

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, S.C.

. State waives immunity for both S
* tort and contract claims. State

liable for an injury caused by:

(1) negligence of employee -

acting  within  scope  of
employment {including
operating motor vehicles); or
{2) use or condition of tangible
property, if employee would be
personally liable if a private
person would be liable under
the circumstances. N.D.C.C. &
32-12.2-02.

Employee cannot be personally
liable. This includes operation
of a motor vehicle. N.B.C.C. §
32-12.2-03.

Page 26

_ tq]lec_tion -

N.D.C.C."§ 32-12.2-02(3) - lists " claims. -for.
‘which-a State employee is. not liable. (e.g.,
-legislative, quasi-legislative,’ fp_u_blic-"_d_l'.lties{,'
“of " taxes, " environmental

contamination, - liability  assumed  under
contract except for-rental vehi;le_:s, et_c._).-

Recovery limited to a
total of $250,000 per

person and
$1,000,000 for any
number of claims
arising from a single
occurrence and
prohibits punitive
damages in actions

against the State.
N.D.C.C. § 32-12.2-02.
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Court of Claims.
Ohio Rev. Code §§ 2743.01
- .03 (1985}.

Court of Claims — Practice
and Procedure.

Ohio Rev. Code §§ 2743.11
to 2743.20.

Plaintiff must attempt
to - have ' ¢laim
‘compromised " or
‘satisfied by the State’s -

liability insurance.

if ' State ~does not
compromise “within a:
Teasonable - time " (at
least 60 ‘days) before.
$0L:- e'x'pire's', or if the
“arnount of ‘the’ claim
‘exceeds the State s-_'
' msurance.
coverage, pla:ntn‘f may_-
‘commence an actfon..

.::Oh[() Rev. Code Ann 5
_ 2743 15(3)

hablllty

Two (2) year statute of;_-
-!amltatnons__ __on _ act_lons
agamst State. " Ohio

Rev, Code'

2743 IG{A)

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, 5.C.

State waives immunity and

- consents to be sued and have

its liability determined in the
Court of Claims by the same
rules as a suit between private
parties.

Ohio Rev. Code §
2743.02{A)(1).

Claims allowed against State : :
;-State |mmune from J;ab:hty for clarms arising

‘out of the perf_orrnance or nonperformance:
Z'ofa publlc duty_ e e
: 'Oh|o Rev Code § 2743 02(3)(a)

for negligence operation of
motor vehicle driven by State

- employes, even if driving own
" personal vehicle.

Ohio Rev. Code § 2743.16(B).
State employee cannot be sued

personally unless not in scope

of employment.

Page 27

N No Jury trual ir Court of C[alms
‘Ghio’ Rev. Code & 2743 11 Loc R 6 of the

Court of Claims. .~

SettEements must ‘e approved by Attorney:'
_Generaland the Court ofClalms :

Ohlo Rev Code § 2743 16

'_Subrogatlon clanms not permltted
Ohlo Rev Code § 2744 os(s). i

- No

: subrogation

- claims. Bamages

reduced by other

- collateral source

- recoveries  received

- by the claimant. Ohio

© Rew, Code &
2743.02(D).

No Punitive Damages

State may, but is not

. required to, insure its

employees for
operation of motor
vehicles.

Any such insurance

. must be provided by

the Department of

* Administrative
- Services (DAS)

through the Office of

--::_: : Risk Management

. (ORMY.

; .. Chio Rev.
9.83,

Code §
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Oklahoma Governmental

Tort Claims Act.
51 Okla. Stat. § 151 — 200
(1978).
51 Okla. Stat. § 152.1(A)
adopts sovereign
immunity.

51 Okla. Stat. § 152.1(B)
waives immunity as
provided in the Act.

Notice of claim within
one (1) year after. [oss.._

.51 Okla. Stat.'§ 156(B):
Notice . “filed CMRRR_.

with R|sk Management

-Administrator of the
-Ofﬁce of Public Affairs.

51 Okla. Stat. § 156(C).

Suit may be filed bnce
claim denied (deemed
denied if not approved

~within 90 days). - ..
Plaintiff -has 180 days

after 90-day perlod {o}
file. '

51.0kla. Stat, § 157.

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, 5.C.

State employee acting in scope
of employment is liable for loss
unless falls under exceptions
{General Waiver of Immunity).

51 Okla. Stat, § 152.1{A).

No subrogation claims allowed
against State.

51 Okla. Stat. § 155({28).
Liable for operation of motor
vehicles. However, Hability

limited to amouni of liability
insurance purchased.

51 Okla. Stat. §§ 157.1-158.2.

Page 28

Thirty-seven (37) exceptions where State not
liable for torts of State empioyees actlng |n
scope of employment: :

(1} legislative functions;

(2) dlscretlonary acts such as pollcy decisions
{limited). “Planning-operational” - approach
to understanding the scope of this exceptton
to liability; -

(3) natural snow or ice cond:tlons, o

(4) . ahsence, " condition,
malfunction  of traffic. sign -.unless " not
corrected wzth:n reasonabie tlme after
notice;. .~ _ T
(5) subrogatlon claum, and

{6) any loss to person covered by workers

. compensation.

See 51 Okla. Stat § 155 for- more exceptlons

- location - or

- i insurance,

Property Claims:
$25,000.

Other Losses:

$175,000 per persen.
($200,000 for medical
negligencea). $1
million per
occurrence. 51 Okla.

© Stat, § 154(A).

" No punitive damages.

Several liahility only.
51 Okla. Stat. § 154.

policy
terms govern rights
and obligations of
State. 51 Okla. Stat. §
158.

No subro claims, Okla.
Stat. § 155(28).
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Tort Actions Against Public
Bodies {a/k/a Oregon Tort
Claims Act).

O.R.5. 8§ 30.260 - 30.300
{1967).

‘Action’
‘commenced

‘place;.
damages,
:mformatlon

- within
two (2) years. - -

" "ORS. §30.275(9).-
Notice of claim to' the -
office -of the Director.

of - the: ' Oregon

‘Department - - of
Administrative .

Services - wsthm 180
days. . :

‘No part:cular form for_

notice. " Provide time,

ORS §30275

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, 5.C.

Cimust . be

circumstances, .
contact -

Oregon Tort Claims Act s
limited waiver of sovereign
immunity.

Every public body subject to
liability for its employees’ and
agents’ torts committed within
the scope of their employment,
including operation of motor
vehicles,

O.R.S. §30.275.

Page 29

'Exceptlons to Ita bl]lty
1)

(3) act under apparent authonty of law
“O.RS.§30. 265(6).
_*Drscret.lanary functaon

- Person.
* Per Occurrence.

:n;ury covered by" .

compensatron,

decision . (policy - judgment)

nmmunlty lf dutyto act PR

g 'work'ers"'..
_ : e Y $566,900
(2) exercise of dfscretfonary functlon* “or:

.duty, and . S

" Claims
pollcy—makrng_.

Negi;gent :
lmplementatlon of pollcy is not Emmune No'

~ $500,000 for
i economic damages in

Personal Injury:
$2,073,600

Per
54,147,100

Property Damage:

$113,400 Per Person.
Per
QOccurrence,

'f © O.RS. §§ 30.271(4),
| 30.272(4), 30.273(3).

which  are
subject to the OTCA
are not subject to
O.RS & 30.710,
setting fimit of
non-

civil actions. O.R.S. §

7 30.269(2).
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Pennsylvania Sovereign
Immunity Act.

42 Pa. C.5. § 8501, et seq.
{1988).

jurisdiction over  civil
actions brought against the
“Commonwealth
government”  with
specific exceptions.

42 Pa. C.5. § 761,

four

Commeonwealth Court has |

-where

Notice of intention to
Make "~ Claim - égainst
“Commonwealth
Party” must be made
within~  six. months
after cause of action
accrued. SR
42 Pa. CS §5522

No - _notrce needed

condition”  “of " real

“estate, highways, and -
Potholes
-require actual wriften

sidewalks. .

notice and time to fix.

A2Pa.CS.§

'5522(a)(3).

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, S.C.

-~ “dangerous

Sovereign Immunity Act waives -

Commonwealth immunity for
damages arising out of a
negligent act where the
damages would be recoverable
by private person. 42 Pa. C. 5. §
8522(a). It includes:

(1) motor vehicle operation;
(2) medical profession;

{3) care, custody, control of

personal property;
{4) real
sidewalks;

estate, highways,

(5) potholes and dangerous
conditions;

(6) control of animals; and
(7} vaccines.
Pa. C.5. § 8522(h).

Page 30

Exceptions to sovereign immunity.’ Plaintiff
cannot recover. under - motor - vehicle

exception if fleeing apprehension of resrstlng_ ‘

arrest by a pollce officer.”
‘42 Pa.C5. §§ 8522(b} and 8542(b)

No property damage recoverabEe under

potholes and dangerous conditions.
42 Pa. C.S. § 8528(c)(5). o

$250,000 Per Person.

$1,000,000
Occurrence.

Per

Can only recover:

(1) past and future
loss of earnings;

{2) pain and suffering;
(3) medical expenses;

(4} loss of consortium;
and

(5} property losses.
42 Pa. C.S. § 8528.
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Governmental Tort
Liability Act.
R.LG.L. §9-31-1 {1570).
State liable for all actions

as a private individual or
corporation unless
exception.

RLG.L §9-31-1,

South Carofina Tort Claims
Act.

| S5.C. Code § 15-78-10, et
| seq. (1986).

1 Limited

waiver of
§ sovereign immunity,
subject 1o  exceptions.

State is liable for torts to

individual,
* limitations.

S.C. Code § 15-78-40.

subject to

of tort in the same manner -

:NOthE settmg
crrcumstanc'és, :
extent ‘of loss, “time:
and place, names of all -
'persons ‘involved, and_

the:

| the same extent as private -

‘Three {(3) year: étét:ﬁ'ef_-
‘of - limitation  for “any’
‘action against State.:
- REGLSSLDS. o aived.
Notice . of .Claim must..
be gwen W|th|n three"
(3} years.; from “the;
“date . ‘the™
'actlon accrues

cause of

RIGL §91-25

Two (2) year statute of -
- Three
“years: after ‘Notice. of
‘Claim. (year added 1o .
‘Statute”of Limitations

limitations;

if notice . procedure
'fo!!owed) S C Code §"'-
1578420,

amount of Ioss, must

“be fl!ed ‘within: one (1)

year. SC Code ' § 15-

.78-80

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, 5.C.

against
. administrative agencies.

. Sovereign

o'}’.c.h. '

State’s sovereign immunity as
to tort actions and its 11
Amendment immunity both -

Laird v. Chrysler, 460 A.2d 425
(R.I. 1983).

Does not apply to proceedings
State

immunity waived

listed under
waiver of immunity.

Page 31

before ':' : :

'Statute

“sovereign
._others :

"(1) Iegls]atwe, ;ud:cmt act:ons,

. : '(3) natura[ snow or
~ (State liable) for all torts unless :

exceptions to s
'(S) absence or condltlon of trafﬁc ‘sign.or

-barrier unless glven reasonable notice to"
-'repalr, : : e
-{6) claim agamst DOT al!owed for-.lmproper':'
_mamtenance but not faulty des:gn and

~. Damages may not
" exceed $100,000.
RIG.L & 9-31-2

o {West),
L Limit not applicable if
- State was engaged in
a proprietary function
or has agreed to
. indemnify the federal
government or any
- agency. RIGL § 9-
" 31-3.
.- State must secure $75
- million

There are” few conditlons_on the States
consenttosuat i NS

Marrapese v. State, 500 F Supp 1207 (D RI
1980)

: insurance

= policy covering

' operation of

L commuter rail

- service. RLG.L. § 9-
31-3.

‘of 40"

list"
exceptionsto_the general’ waiver of State[
:lnchdmg, ;

Ilsts noh-’ekciusi\ké

|mmunlty-'

$300,000 Per Person

B $600,000
Occurrence

(2) d:scretlonary actS' "
Per

(4) authorlzed entry on property,

No Punitive Damages

S.C. Code § 15-78-
R 120.

S C. Code § 15 78 60
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Remedies Against The
State.

5.D.C.L §§ 21-32-1 to 21~ |

32-21(1947).

South Dakota common faw
and Constitution prohibit
that “governing acts” of
State, its agencies and
other public entities can’t
be attacked in court
without the
consent.

S.D. Const. Art. Iil, § 27;
Blue Fox Bar, Inc. v. City of

-the - public -
'w1thm 180 days after-'
'thelnjury '
State's <

~Written notice of the
time, place, and cause"

of the injury is given to
entity

SDCL §321-2

Yankton, 424 N.W.2d 915 -

(S.D. 1988).

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, S.C.

Whether a State employee,
who is sued in an individual
capacity, Is  entitled to
immunity depends upon the
function
employee. Immune
discretionary function {involves
policy-making power), but not

when they perform ministerial

function (“absolute, certain,
and imperative” act simple
carrying out of a policy already
established).®

Wulf v. Senst, 669 N.w.2d 135
(S.D. 2003).

"~ *Even if discretionary function

involved: State may purchase
liability insurance.

S.D.C.L §21-32-15,
Purchase of insurance waives

immunity and is consent to be
sued.

S.D.C.L. § 21-32-16.

State and its employees
immune except as provided in
§ 21-32-16; S.D.C.L. § 21-32-17.

Page 32

performed by the -

D:scretrona[g

__Factors to-be. consudered in determmmg a.

discretionary function mclude

(1) nature and tmportance, S

-(2) extent to. which passmg 3udgment on

exercise of discretion. - passes Judgment on
branch ofgovernment R

(3) would liability lmpalr free exercise of
discretion; - : i

(4) likelihood. of harm to members of pubiic

(i action taken; -

{5) nature and seriousness. of harm, and

{6} avallabihty of other remedies

:Mm.vsfenal Once it is determmed that act'

should = be . performed, . . subsequent
performance is mlnlsterlal (e g operatlng
motor vehicle). ' :

‘No immunity for breach of contract cianms _
Masad . v. Weber, 772 NWZd 144 (SD

2009)

'S.D.C. L § 21- 32 1 estabhshes the Offlce of
: Comm_lssloner

i of : Claims, -which - hears
contract and tort claims against the State.

nghway construction and.
. Mamtenance, Allocating plows resource and[
'-eqmpment for snow removai

None
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None applicable to the
State.

Claims
Commission created to
1 hear and adjudicate claims
} against State.

F T.C.A. §§ 9-8-301 to 307
| (1984).

| Established State’s liability
| in tori based on traditional
I concepts of duty and
| reasonably prudent
| persons' standard of care.

{ Act restricts State to the
i defense  of  absolute
| immunity only as an
exception to Act's broad
i abrogation of sovereign
1 immunity.

1 Lucos v. State, 141 S\W.3d
1 121 (Tenn, App- 2004).

Wratte A

(DCAY:

- Claims

Commission has
exclusive jurisdiction to hear
claims

: :'- limited to those claims listed in
.. &9-8-307{a).

Claims Commission. -

CTCA§9-8-402. f

WORK PRODUCT OF MATTHEESEN, WICKERT & LEHRER, 5.C.

notlce of
“claim must.be filed {on”
“Claim* For.
'_'.Form) with- DlViSlon of-
.'Cla[msf Admmastratton :
_ g thhln':'_
'-apphcable statute of.i
-hmltatlons i e

Damages :

Commen law negligence rules
apply.

Otherwise State is immune.
Claims allowed:

(1) operation of motor vehicle;
(2) nuisances;

{3} dangerous conditions on

- real property (foreseeable and

. T notice);
DCA has 90 days to

.'_approve or deny. Then:
that:i: junsdlctlon :
transfersto’ Tennessee :

(4) legal/medical malpractice;

(5} negligent care of persons or
property,

* {6} negligent construction of

sidewalks/buildings;

(7} design and construction of

P roads;
- (8} highway conditions;

{9} negligent

o Machinery; and

{10) many others.

Page 33

against State, it is .

-Tennes e Governme
'_9 8- 307} not’ appllcable to State :

41 S W 3d 121 {Tenn 'App i
= Tennessee Real Estate

-Lucas v Stat
-_2004)

:lf State is llable,

operation of .

'Purchase of Ileblllty msurance does not ;
‘waive: soverelgn :mmunlty -
_'-1934"enn Pub. Act: 972 Op. Tenn Atty_-
Gen. 85-087 (1935) :

or done for persona! gaini i
: '_TC A § 29 20 310(]3)

Tort. LzablhtyA t(§3 -
<~ No Punitive Damages

mployee is. 1mmune, unless'
:-out5|de 'scope, of "mployment ;ntentmnal

. $300,000 for bodily
.0 injury or death of any
S one person in any one

accident, occurrence
or act. $700,000 for

- bodily injury or death

of all persons in any

. one accident,

T.C.A. § 9-8-307(3)(e).

" Bowden Bldg. Corp. v.

Comm'n, 15 S.wW.3d
434, 446 (Tenn. App.

) 1999).
: If claim exceeds
" 825,000, Tennessee

Claims Administration
turns it over to State

. Attorney General to
- investigate.
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Texas Tort Claims Act
(TTCA}.
Tex. Civ. Prac. & Rem. Code
Ann. §§ 101.001—-109
(1965).

waiver of
immunity, governmental
entities  are  generally
immune from liability.

Absent a

University of Tex. Sw. Med.
Ctr. v. Estate of Arancibia,
324 S5.W.3d 544 (Tex.
2010).

TTCA is a limited waiver of
sovereign immunity
{qualified immunity} for
certain torts.

Unless there is & waiver of

immunity in the TTCA,
there is sovereign
immunity.

City of Denton v. Van Page, -

701 sw.2zd 831
1986).

{Tex.

_no _
months after. day the

~Code " Ann
101.101(c). .

Forimal, written notice
later - than . six

incident - oceurs,

‘reasonably describing: -

(1) E the  damage: or
injury claimed;
{2) the time and place
of the incident; and.

{3} theincident. .~

“Tex.. Civ. Prac. & Rem'

Code "~ Ann.. &
101.101(a). -

“Actual- "notig:e”._'. can
: substltute i

Tex Civ. ?rac & Rem

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, 5.C.

~Aeno§

State’s immunity is waived for:

(1) use of motor vehicle;*

- Tex. Civ. Prac. & Rem. Code
© Ann. § 101.021(1).

{2) injury caused by condition
or use of tangible personal or
real property;**

Tex. Civ. Prac. & Rem. Code

© Ann. §101.021(2); and

(3) claims arising from premises
defects.

Tex. Civ. Prac. & Rem. Code
Ann. § 101.021(2).**#*

*State only liable if employee
operating vehicle would have
been liable.

**Liable only if private person
would have been liable. This

. precludes suit predicated solely

on respondeat superior.
involves activities conducted
on real property, not defects in
the real property.

*¥*¥*Claims involving premises
liability (defect in real property)
brought under this section.

Page 34

.State employees enjoy (-_‘lther absoluter
'1mmunlty {e.g., judges) or quallfled immunity
~(e.g., jailers, sheriffs,

‘No quahﬁed
(mandatory) actlons

‘and other . public
officers or employees). o o

State employees’ qualified nmmumty apphes
only to discretionary actions ‘taken in good
faith" within the scope of the employees
authority A :

|mmun|ty for min_is_teriqi
State. mvolved in Jomt enterpnse is: l[abie for
the torts of other. membhers . of the ]Oll‘lt
enterprise. :

Texas Dep’t of Transp v. Ab!e, 355, W 3d 6508

(Tex. 2000). e
TTCA (Tex Cw Prac & Rem Code Ann §'
~101.022) - says two addlti_ona] ._E:absi_:ty

-llmltatlons apply

-_(1} spec.'al defects (eg, unusual danger),
'and : - . _

'(2} Absence, condft:on or. ma!functron of

traﬁrcsrgns
Tex. Cw Prac & Rem. Code Ann §101 060

Bodily Injury/Death:
$250,000 Per Person
$500,000 Occurrence

Damage to Property:
$100,000 occurrence

Tex. Civ. Prac. Rem.
Code § 101.023.
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Utah Governmental
Immunity Act {GIAU}.

| UCA. 8§  63G-7-101
| through 63G-7-904 (1963},

its employees retain
mmunity for all
“governmental functions”
{ (defined as  “activity,

i of a governmental entity”)
! no matter how labelled,
| unless expressly waived in
] Act.

“Governmental Entity”
| includes State and all its
| political subdivisions.

“Then:

: . ! -._brought
1 undertaking, or operation e

Wnt’fen

UCA §§6367401

: . .'Wlthln SIxty {60) days
1 “Governmental Entity” and - :

of filing written Notice

“of Claim’ govemment_
“must approve or denv '
can ._-.be-

swt

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, S.C.

No'tl'cie" of
-Claim - must - be. ftied'
_W|th:n gne: year ‘after
-'demal of clairn,
: . No
. waived) for:

Governmental entity immune
from latent condition of road,
tunnel, bridge, sidewalk or any

. public building or structure,

liability ({immunity not
(1} “discretionary function”
(distinct and limited immunity
for decision that involves

policy-making function);

=i See “Little Test” Little v. Utah,
: 667 P.2d 49 {Utah 1983} (e.g.,
. fire fighting).
i . (2} assault, false imprisonment;
jPlaantn‘f has ‘one: (1)
“year. after “denial of
"cla|m or- after the 60-"
‘day perlod ends “to-
'-brlng the action :Utah,
- Code ‘Ann. §§63-G-7-
'401 402 403

{3} negligent inspection;
{4) judicial proceedings;

(5) operation or repair of flood
systems; and

(6) many others.
U.C.A. §63G-7-201.
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lmmumty wawed as to

-employment S _
-(2) contractual obl:gatlons,

1(3) defectlve, unsafe condmon of road _
_-s:dewalk brldge, etc.;: :

(5} injury " or -
_empioyee dr:vmg or. bemg in- control of a:-'

u. C A § 63G~7-—202(3)(c)(2) .

' (2) whether governmental lmmunlt
;wawed for the partlcu!ar actlwty, and "

ka!er v :Lem:eux,
'2014) '

(1) any act by employee

3(4} defect or condntaon of bundmg, structure,_'
et {U G A § 53G 7—301), and - :

resultlng from_

damage

vehlcie

(1) whether the actwaty IS a governmental'.i'
.functlon’ i i

_:(3) whether there:ns_aniexceptlon”to thatf
;walver : e o

m‘ ~scope of

L UCA. 8§

S UCA S
S _ i 604(1)(a).
-'Three yart test to determlne whether"_
'governmental entlty en]oys |mmumty under :
‘the Governmental Immumty Act: :

. UCA  §
. 604{1)(d).

329___P;3q_-s4s.-(u_tah-Ap;5.':

Property Damage:
$233,600.
63G-7-
604{1)(c).
Personal injury:
$583,900.
63G-7-

$2 million limit to

! aggregate amount of

individual awards for

: single occurrence.,

63G-7-
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Vermont Tort Claims Act.

VE. Stat. Ann. 12, §§ 5601-
5606 (1961).

Notice . of' ‘a. _
against - a- “town - for -

: claim

insufficiency  of ~ a.

‘bridge or culvert: must
be within 20 days.:
Vt. -Stat. Ann.- 19, .§

Personal injtjry - and

property . claims - must
~be filed within 3.years.
V. Stat. Ann. 12, §§

512{4} and 512(5}.

Small _cl_aimfji .(S_Z_,OOD'-

or less)-against. State

.must be filed within 18.

months o
Vt. Stat. “Ann.. 32 §

932(h).

Agent for - service is
Attorney General, -

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, S.C.

State and its employees liable
to same extent as private
individual, unless exception
listed in insurance policy. Vt.

. Stat. Ann. 12, § 5601(e).

Exclusive right of action s
against State not employee
{except for gross negligence,
willful act). Vt. Stat. Ann. 12, §
5602(a)(b).

State employees liable for
operating motor vehicle
because source of their
employment is unconnected to
tort of negligent driving.
Kennery v. State, 38 A.3d 35

(vt. 2011).

Small claim {under 52,000}
against State not otherwise
aliowed may be filed in Small
Claims Court. Vt. Stat. Ann. 32,
§932(a).

Page 36

Exceptions to waiver of lmmumty set forth in
§5601(e): ) SR

(1) drscret:onary function: {a) mvolves either
-an element of judgment/ choice or a statute
or regulation prescribes. a course of action,

and (b}.is it type of act: protected by the

“exception. (presumption can be rebutted)?

Searles-v." Agency of Transp., 762 A.2d 812
{Vt. 2000) {e.g., no liability for:operating
emergency vehicle pursuant to § 1015(a)(4}

. {with lights and siren);. "

{2) any claim. arising ‘from seEectlon of or

purposeful .. deviation from: standards for-
. piannmg and de5|gn of highways, and.

-.{3) above exceptlons do. not apply if there 15:'

pohcy_ of . insurance " purchased - - by

Commissioner " of Buildin'gs -and: General
Services- or ' if . employee :purchased policy

covering gross negligence.

‘No subrogation claims agai_nsl_:state.-'_ S

Maximum Hability of
the State is $500,000
to any one person
and maximum
aggregate liability is
$2,000,000 to all
persons arising out of
each occurrence.

Vt. Stat. Ann. 12, &
5601(h).
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Virginia Tort Claims Act.

| Va. St. §% B.01-195.1 to
195.9 (1981).

{ Provides a /imited right to
| sue State employee when
a private  entity or
individual would be ligble,
the State
employee is acting in
| course and scope.

| Only portiol waiver of
sovereign immunity.

Commonwealth is immune
| from tort liability for acts
| of employees, unless an
| express  statutory  or
1 constitutional provision
¢ waives that immunity.

judges,
public

| Immunity  of
¢ attorneys, and

is preserved.

| officers of Commonwealth -

Notice must be given’
‘within one (1) \'/'ée'r'ef-
' when clalm accrued

Va St § 8 01-195. 6.

Claim u fIIEd
“Director f “the'-
Division | of _RESk_

management or - the

Attorney General. -
MU'st""cdﬁta'fn' nature.
;of clalm, - tim
: place, name of agencyf
'at._fau|t

f fmng
not:ce
Va_ St §301 195 70

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, 5.C.

. Maintenance:
w;th'
. created by

time and'-

. Work

- Comimonwealth employee s
- immune if
{follows statute or established

act  ministerial
rules), but not discretionary
{use of judgment).

Messina v. Burden, 321 S.E.2d
657 {Va. 1984).

-+ Claims allowed include:

Failure to
correct hazardous roadway
conditions within reasonable
time.

Hazards
design,
construction, and maintenance
problems (e.g., poor signing,
low shoulders),

General  Hazards:

Zones:

{involving motor vehicles).

Operations: Hazards created by
general operations and work

'zone activity that do not
+ involve motorists.

:':-_- Operating Motor Vehicle: s i

ministerial act,
Heider v. Clemons, 400 S.E.2d

190 (Va. 1991).

Page 37

% Hazardous
Sk “E construction and work zones
‘Must’ sue wnthm 18

'months .
-.(3) the

_'mdependent
i_se]ectlon

;ZoutSIde scope of employm

Boiley v. Lewis, 2012 WL 9735223 (va. Cir.

“Ct. 2012) Messma _' -Burden, 321 s E. 2d 657‘_

;"Excephons to waiver of 1mmun|ty are I|sted )

in-Va. St § 8.01% 1953

_ (1) Tax assessment; _ o
"(2)}ud|r:|al Proceedlng, and S
.(3} Executmn of Court Ordel- e

Claims against Commonwealth for medncal:
_neglzgence sub;ect to Chapter 21 1 (Va St § :
“8. 01—581 1 et seq.). : :

:Recovery in medlcal maipractrce shaII not_

exceed the [|mlts lmposed by Va St § 8 01-

1953,

'lmmumty walved on[y for mm.lstenal acts _
_'(obedlence to authorlty W|thout regard toor”
‘the exercise of his or her own Judgment} but:
'not for d:scretmnary acts, whlch have ’che'g
-"foifowmg charactenst:cs :

mdtvadua

ntentlona] acts

:ntenttonal

(Va 1984)

tort “or. actlons'.

Immunity is waived
up to $100,000 or the
amount of the State’s
insurance coverage,

- whichever is greater,

. ! : .:. X I ‘V H
:_(1) an authonzed mdtwdua or agency was_. exclusive of interest

and costs.
Va. 5t. § 8.01-195.3,
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Actions and Claims
Against State.
ROW.A. § 4.92.090,
seq. (1963).

Whether
governmentat

acting

et

in
or

proprietary capacity, State
and its employees liable

for torts the same
private person.

R.CW.A. §4.92.090.

Cne of the
waivers of

as

broadest
sovereign
immunity in the country.

"Verified
Claim form.” must be-

_persons, .

-until

Notlce of
filed with Washington
Office - of Risk
Management prior. to
the expiration of the

“statute of limitations
“for the claim’ (running
.of - .- Statute." " of

Limitations - - not

_affected) RCWA §'_
'492 100 :

:Must descrlbe tlme,.

place, ' conduct - and.
circumstances - of
injury, .names . of all

fwntnesses and re[evant .
-amount- - of
_damages, . and address

_'ofcla:mant

Suit cannot be f:Eed
60 - days _after
standard  tort - claim
form filed. RCWA §
452,110,

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, 5.C.

There is no immunity and State
is liable if:

{1) police high speed chase;

(2} discharge of raw sewage
into river: and

(3) operating motor vehicle.
Rahman v. State, 1246 P.3d 182

{(Wash. 2011}, overturned due
to legistative action.

No immunity for discretionary
activities, unless the
government could show that a
“policy decision.”
King v. City of Seattle, 525 P.2d
228 {(Wash. 1974},

Page 38

-operational level. .

No liability can be imposed 'again_st State__for
"dlscretlonary acts” of State.

-Evangelical United Brethren Church of Adna_
v. State, 407 P.2d 440 {Wash. 1965). -

Gmdellnes used. - “to determme |f act
"d[scretlonary e
(1) involve basuc government pollcy,-

' program, or object:ve, :
(2) is act essenttai to reahzatlon of that

pollcy, program or ob;ectlve, and
(3) does act lnvoivejudgment?

Policy- makmg is 1mmune

Evangelical Church ofAdna v, State, 407 P. zd_

440 (Wash 1965)

Discretionary. decmons must; be made at-a
_rat_h_er _than_ an

“truly: . executive Ievel"

Mason- v. Bitton, . 534 P2d 1360 (Wash.
1975) i

No caps or
limitations.
State liable for

damages arising out
of tortuous conduct,
whether acting in
governmental or
proprietary capacity,
to same extent as if it
were a private person
or corporation.

R.C.W.A. § 4.92.090.
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", State entities and officials are
. absolutely immune from policy-
“* making acts and have qualified
_ immunity for discretionary acts
that do not violate clearly

Governmental Tort Claims established rights and laws.

Act.

W. Va. Code § 29-12-1 10 §
29-12-1 (1957).

Article VI, § 35 of the West
Virginia Constitution
provides immunity to
State. “The State of West
Virginia shall never be -
made defendant in any
court of law or equity.”

CUN il lel Discretionory  acts  that  do
‘Claim must be brought  violate clearly established faws
'jagarnst State.. Withm_: which occur outside of the
-:tWO years after ‘cause: public official’s scope of
_Of act:on arose _ - employment strip the official of
W Va Code 5 29 12;\_: his or her qualified immunity,
3} G(a) 70W5T but the State entity retains its
S immunity.

i omissions occur within the

“- scope of the official’s

- employment, both the State

* entity and the official lose their
immunity.

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, 5.C. Page 39

“Courtshave carved out - exceptions
'_absolute grant of |mmun|ty mc!udmg smts‘

2 If the official’s offending acts or -

-'_Where po[rcy IS S|Ient on whethe
“its. lnsurer tan cEalm the beneflt of lmmunlty, :
'-_the rmmumty of the State is determ:ned by
:'_the quahfled |mmun|ty of a: pub]lc executlve ;
;_oﬁ"mai Whose acts or-omissions glve rise to
the-case. Parkulo v V:rgm.va Bd of Prob
'& Paroie, 483 S E 2d 507 (W Va 1995)

to

iState s hablllty |nsurance coverage Umv of
W. Virginia Bd.: ‘of Trustees.ex rel..W. Virginia.
-'Unrv u Gmf, 516 S E. Zd 741 (W, Va 1998)

-_The
_:Management has control’ over all msurance'_
covering -~ State™ property,

Board f RISk and Insurance

activn:_les_ and_

responsmrhtles

purchasmg adequate |nsurance coverage
e W, Va Code§29 12—5(a o

ate and

. State authorized to

~ Management

Each’ potrcy msur:ng the State st prowde’.- purchase

that. the insurer is barred and estopped from -
. re]ysng upon the constltut:onai |mmun|ty of:'
_the State of West Vargmla agamst clalms or
'surts : : . : RO

:The State

: protected from : swts by'
' -+ Limited by insurance

. COvEerage

purchase liability
- insurance  covering
- State “property,
activities and

responsibilities.” W,

" Va. Code § 29-12-5

State Board of Risk
and [nsurance
must
insurance

which “shall provide

* that the insurer shall

be barred and

“: estopped from relying

upon immunity.”

purchased
by State Board of Risk
and Insurance
Management.

State ex rel. W.Va.
Dept. of Tronsp.,
Highways Division v.
Madden, 453 S.E.2d

" (W. Va. 1994).
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Claims Against
Governmental Bodies,
Officers and Employees.
Wis, Stat. §§ 893.80-.83

(1987).

Qualified immunity for acts

done in exercise of
legislative, quasi-
legislative,  judicial or
guasi-judicial  functions.

(i.e., discretion).

Written  notice - of
claim must be served
within 120.days. -

Wis. -

893.80(1d}{a). . - (for

municipal. entities and-
“employees); Wis. Stat. :
§.893.82(3}- (for the;
' and ~is
' employees) o

State

St &

The State and its employees
may be sued for “an act
growing out of or committed in
the course of the discharge of
the officer's, employeeg’s or
agent's duties.”

Wis. Stat. § 893.82(3).
With respect to claims against

governmental entities, “so far
as governmental responsibility

for torts is concerned, the rule -

is liability - the exception is
immunity.”

' Holytz v. City of Milwaukee, 17

Wis.2d 26, 39, 115 N.W.2d 618

& (1962).

WORK PRODUCT OF MATTRIESEN, WICKERT & LEHRER, 5.C.
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‘way.

Three exceptions to immunity:
{1) Known 'danger exception: Situation so
dangerous that it is clear the police officer or

State employee required to act in certain

way; . _
(2). - Ministerial - duty - exception: - State
employee- required by law to act in specific
{e.g, 'Wis. Stat. §  346.03  says
emergency vehicles given certain privileges
when Iight and siren on); and T

(3) W:I[qu and wanton acts..

Lodi v, Progresswe, 646 NWZd 314 (Wls
12002),

" State emp!oyee 15 !:able for performance of-

ministerial, “.not:discretionary - duties.”

and - imperative, ~involving - merely. ' the
performance of a specific task when the law

‘imposes,  prescribes and defines’ the time,
‘mode and occasion for its performance with

such  certainty - that . nothmg remams for

: Judgment or discretion.”

Pries - v. McMrHon, 784 NWZd 648 (WIS
2010}).

550,000 for claims
against municipal
entities and their
employees; no
punitive damages
allowed.

Wis. Stat. § 893.80(3).

5250,000 for claims
against the State and
its employees; no
punitive damages
allowed.

_ Wis, Stat. § 893.82(6).

“ministerial only when it Is"absolute, certam' $250,000

limit for
negligent aoperation of
any municipal (except
vehicles not required
to be registered
[650,000] per §
345.05{1)(bm}).

Wis, Stat, § 345.05.
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Wyoming Governmental
Claims Act (WGCA).

Wyo. Stat. §§ 1-39-101 to
121 (1979).

Except as provided in the
WGCA, a governmental
entity (fe., state or local
government  body) s
granted immunity from
liability for any tort.

Wyo, Stat. § 1-39-104.

'years .

Wyo Stat. § 1—39 113 :
_-Compllance T WIth'
Notice- of . Claim -

'-reqwrement no- longer"'
“has.to be alleged in.

comp!amt

Brown S Cﬁty f__
Casper, 248 P. 3d 1136
{Wyo! 2011)
‘Suit--must be flled:
within ‘one (1) year of.
written : Notice of-'
“Claim:: JURNSEE

‘Wyo. Stat.§ 1-39-114

: : Claims allowed for:
: presented.w:th tw0 {2}' .
- I (1) Operating motor vehicle:

Wyo. Stat. § 1-39-105.

{2} Operating building or park:
Whyo. Stat. § 1-39-106.

{3) Airport: Wyo. Stat. § 1-39- -
‘listed at: W 5.1:39:120:

'(1) defect in plan or des:gn of brldge, cu]vert
_hlghway, road -street, 5|dewa]k or parkmg
-]ot S R AR . .

{2 )fallure to construct or reconstruct brldge,. :

107

(4} Operating public utilities
(gas, electric, water, etc)) and
ground transportation: Wyo.

- Stat. § 1-39-108.

(5} Operating hospital:
Stat. § 1-39-1089.

(6) Torts of police: Wyo. Stat. § .
1-39-112.

Wyo,

"categor:es w
'_propnetary functlons and'dlscretlonary or'j'
“ministerial acts prevnously used by the courts ;
_ G State can purchase
'Exc!usmns from the walver of E:ablllty are :
s " which case limits are
"~ extended to match

such :

to determme lmmumty or I|ab1hty

cuIvert, etc and

(3) mamtenance, mcludmg malntenance to_
compensate for- weather cond;tlons, of any_
:brldge, c_ulvert etc i '

Personal Injury:

© $250,000 Per Person;

$500,000
Occurrence

Per

liability insurance in

limits of policy.

. Wyo. Stat. § 1-39-118.

Property Damage:
Claim must be less
than $500.

Wyo. Stat.
118(f).

§ 1-39-

WORK PRODUCT OF MATTHIESEN, WICKERT & LEHRER, 5.C.
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SB 36 -ASINTRODUCED

2019 SESSION

19-1014
08/04
SENATE BILL 36
AN ACT creating a cause of action for certain constitutional deprivations of right.

SPONSQORS:; Sen. French, Dist 7

COMMITTEE:  Judiciary

ANALYSIS

This bill creates a cause of action for certain constitutional deprivations of right.

Explanation: Matter added to current law appears in bold italics,

Matter removed from current law appears [iabrackets-and struekthroush]

Matter which is either (a) all new or (b) repealed and reenacted appears in regular type.



Lo e o e kL =

—_—
[ R e

SB 36 - AS INTRODUCED

19-1014
08/04
STATE OF NEW HAMPSHIRE
In the Year of Our Lord Two Thousand Nineteen
AN ACT creating a cause of action for certain constitutional deprivations of right.

Be it Enacted by the Senate and House of Representatives in General Court convened:

1 New Section; State Liability. Amend RSA 354-B by inserting after section 6 the following
new section:

3564-B:7 Liability of State or Public Entities. Any state or public entity acting under color of
New Hampshire law which subjects or causes to be subjected any citizen of New Hampshire or other
person within the jurisdiction thereof to the depr:vation of any rights, privileges, or immunities
secured by the new Hampshire constitution shall be liable for any actual damages to the injured
party. Any such action shall be filed in the superior court where appropriate venue exists@ federal
distriet court.{ Any claim under this section brought in federal district court shall be a supplemental
claim to a federal claim. This lawsuit shall be brought no later than 3 years after the violation.
Reasonable attorneys' fees and costs shall be awarded to a person who prevails in any action or
proceeding seeking to enforce this section.

2 Effective Date. This act shall take effect upon its passage.
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