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COMMITTEE: Energy and Natural Resources

ANATLYSIS

This bill makes extensive changes to the comprehensive shoreland protection act.

Explanation: Matter added to current law appears in bold italics.

Matter removed from current law appears lin-brackets-and struekihrough:]

Maftter which is either (a) all new or (b) repealed and reenacted appears in regular type.
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11-0810
06/10
STATE OF NEW HAMPSHIRE

In the Year of Qur Lord Two Thousand Eleven
AN ACT reforming the comprehensive shoreland protection act.

Be it Enacted by the Senate and House of Representatives in General Court convened:

1 Comprehensive Shoreland Protection; Minimum Standards Required. Amend RSA 483-B:2, IX
to read as follows:
IX. Control building sites, placement of structures, and land uses that may potentially
damage the public walers.
2 Minimum Standards Required. Amend RSA 483-B:2, XV to read as follows:
XV. Anticipate and respond to the impacts of development in shoreland areas to the extent
they may poteniially damage the public waters.
3 Definitions. Amend RSA 483-B:4, VII-b to read as follows:
VII-b. “Impervious surface” means any modified surface that cannot effectively absorb or
infiltrate water. Examples of impervious surfaces include, but are not limited to, roofs, and unless
designed to effectively absorb or infiltrate water, decks, patlos, and paved, gravel or crushed stone

driveways, parking areas, and walkways [exless-designed-te
4 Definitions. Amend RSA 483-B:4, X-b to read as follows:

X-b. “Natural ground cover” means any herbaceous plant or any woody seedling or shrub

generally less than 3 feet in height.

ers:] Natural ground cover shall

not include lawns, landscaped areas, gardens, invasive species as listed by the department of
agriculture, markets, and food in accordance with RSA 430:53, III, exotic species as designated by
rule of the department of environmental services in accordance with RSA 487:24, VII, imported
organic or stone mulches, or other artificial materials.

5 Definitions. Amend RSA 483-B:4, XII and XIII to read as follows:

XII. “Person” means a corporation, company, association, society, firm, partnership or joint
stock company, as well as [an-individual;)] a state, and any political subdivision of a state or any
agency or instrumentality thereof.

XIII. “Primary building line” means a setback for primary structures of [atJeast] 50 feet
from the reference line.

6 Definitions. Amend RSA 483-B:4, XV to read as follows:

XV. “Protected shoreland” means, for natural, fresh water bodies without artificial
impoundments, for artificially impounded fresh water bodies, except private garden waler
features and ponds, and for coastal waters and rivers, all land located within 250 feet of the

reference line of public waters.
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7 Definitions. Amend RSA 483-B:4, XVIII to read as follows:

XVIII. “Removal or removed” means girdled, felled, (&led,-ex] cut, sawed, pruned, pushed
over, buried, burned, or any other activity conducted to the extent that it otherwise [destruetively
aliers-oraltered] kills the vegetation.

8 Definitions. Amend RSA 483-B:4, XVIII-c to read as follows:

XVill-c. “Replace in kind” means the substitution of a new structure for an existing legal

structure, whether in total or in part, with no change within 50 feet of the reference line in [size;

dimensions;] setback or area of the footprint, [interior—square—footage,—and-loeation;] with the

exception of changes resulting in an increase in the setback to public waters.
9 Definitions. Amend RSA 483-B:4, XX-a to read as follows:
XX-a. “Shoreland frontage” means the [average—6

es] actual shoreland frontage

along the water front.
10 Definitions. Amend RSA 483-B:4, XXII to read as follows:
XXII. “Structure” means anything constructed or erected for the support, shelter or enclosure of
persons, animals, goods, or property of any kind, with a fixed permanent location on or in the ground,

exclusive of fences.
11 Definitions. Amend RSA 483-B:4, XXIV-b to read as follows:
XXIV-b. “Unaltered state” means [native] vegetation allowed to grow without cutting, limbing,
tnmmmg, pruning, mowing, or other similar activities except as needed [te-maintain-the-health-of-the

nent] for plant health, normal maintenance,

and renewal.
12 Enforcement by Commissioner; Duties; Woodland Buffer. Amend RSA 483-B:5, II to read as

follows:

II. The commissioner or his or her designee may, [for-ecause;l by virtue of a permit issued
under this chapter enter upon [any] subject land or parcel at any reasonable time with prior
permission of the owner to perform oversight and enforcement duties provided for in this chapter
limited to the conditions of the permit. Such permission shall expire when the project is
complete or the permit has expired, whichever comes first.

13 Permit Required; Exemption. Amend RSA 483-B:5-b, I to read as follows:

I.(a) No person shall commence construction, excavation, or filling activities within the
protected shoreland without obtaining a permit from the department to ensure compliance with this
chapter. For projects which have no impact on water quality and which follow department
rules, the department shall establish a permit by notification. Such prajects shall include:

(1) Construction or other activity that adds less than 1,000 square feet of

impervious area within a protected shoreland area.
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(2) Excavation of 1,000 cubic feet or less within a protected shoreland area
that does not cause a significant change in runoff protection.

(3) Filling of 1,000 cubic feet or less with material that does not cause a
significant change in runoff proteétion.

(4) Any activities defined by rules of the department as de minimis.

(b) The permit application fee shall be $100 plus $.10 per square foot of area affected by
the proposed activities and shall be deposited in the wetlands and shorelands review fund
established under RSA 482-A:3, II1. Such fees shall be capped as follows:

(1) For projects that qualify for permit by notification under RSA 483-B:17, X, $100
for restoration of water quality improvement projects and $250 for all other permit by notification
projects.

(2) For projects of [0-8;999] 1,001 - 9.999 square feet, $750.

(8) For projects of 10,000-24,999 square feet, $1,875.

(4) For projects of 25,000 square feet or more, $3,750.

If the application is denied, the application fee shall be refunded to the applicant
within 30 days of such denial.
14 Permit Required; Exemption. Amend RSA 483-B:5-b, V(a) through (c) to read as follows:

V.(a) Within [30] 15 days of receipt of an application for a permit or [#56] 30 days of receipt of
an application for a permit that will require a [varianee-of the-minimum-standard-o-RaA-483-5:9
or-a] waiver of the minimum standards of RSA 483-B:9, the department shall request any additional
information reasonably required to complete its evaluation of the application, and provide the
applicant with any written technical comments the department deems necessary. Any request for
additional information shall specify that the applicant submit such information as soon as
practicable and notify the applicant that if all of the requested information is not received within [66]
180 days of the request, the department shall deny the application.

(b) When the department requests additional information pursuant to subparagraph (a),
the department shall, within [30] 15 days of the department’s receipt of the information:

(1) Approve the applicationl-ia-whele-erin-part;] and issue a permit; or

(2) Deny the application, and issue written findings in support of the denial; or

(3) Extend the time for rendering a decision on the application for good cause and
with the written agreement of the applicant.

(¢) Where no request for additional information is made, the department shall, within
[30] 15 days of receipt of the application for a permit or [¥5] 30 days of receipt of an application for a

a] waiver of the

permit that will require a [variane
minimum standards of RSA 483-B:9[:],
[()] approve or deny the application/- i ; : i
(2) Deny-tho-application;-and-issue] with written findings in support of the [denial-or
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thowritten-agroomoent-of the-applicant] decision.
15 Minimum Shoreland Protection Standards. Amend RSA 483-B:9, II(d) to read as follows:
(d} No fertilizer, except limestone or organic fertilizer, shall be applied to vegetation

or soils located within 25 feet of the reference line of any public water. Low phosphate, slow release
nitrogen fertilizer [e¥] limestone, or organic fertilizer, may be used on areas beyond 25 feet from
the reference line.
16 Minimum Shoreland Protection Standards. Amend RSA 483-B:9, V(a) through (b)(2)(A)(iii) to
read as follows:
(a) Maintenance of a Waterfront Buffer.

(1) The waterfront buffer shall be those protected shorelands within 50 feet of the
reference line. The purpose of this buffer shall be to protect the quality of public waters while
allowing homeowner discretion with regard to water access, safety, viewscape maintenance, and lot
design.

(2) Within the waterfront buffer all of the following prohibitions and limitations shall
apply:

(A) No chemicals, including pesticides or herbicides of any kind shall be applied
to ground, turf, or established vegetation except if applied by horticultural professionals or as
allowed under special permit issued by the division of pesticide control under rules adopted by the
pesticide control board under RSA 541-A, or fertilizers of any kind except those specified in RSA 483-
B:9, II(d) unless such application is necessary to protect the waterfront buffer, and provided
such materials do not enter the protected waterway.

(B) Rocks and stumps and their root systems shall be left intact in the ground
unless removal is specifically approved by the department, pursuant to RSA 482-A or RSA 483-B:11,
II or unless rocks are removed to improve runoff control or the planting in the waterfront
buffer, and stumps thal are removed are replaced with pervious surfaces, new trees, or
other vegetation.

(C) No natural ground cover shall be removed except as necessary for a foot path
to water as provided under RSA 483-B:9, V(a)2)(D)IG4i)] (ix), for normal maintenance, to
protect the waterfront buffer, cutting those portions that have grown over 3 feet in height for the
purpose of providing a view, fo provide access to natural areas or shoreline, or as specifically
approved by the department, pursuant to RSA 482-A or RSA 483-B.

(D) Starting from the northerly or easterly boundary of the property, and
working along the shoreline, the waterfront buffer shall be divided into 50 by 50 foot segments
excluding structures, beaches, and rock and ledge areas. Within each segment a minimum
combined tree [amd], sapling, shrub, and groundcover score of at least 50 points shall be

maintained. If for any reason there is insufficient area for a full segment, the number of points
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required to be maintained in that partial segment shall be proportional to that required of a full
segment. The landowner may meet the total point requirement over the entire frontage of
the lot by distributing the score in the most practical way so that the total poinis achieved
are equal to or greater than the total compiled by using the 50 by 50 fool segments.

(i) Tree and sapling {diameters] calipers shall be measured [at—4-—1/2-feet
abeve-the-greund) in accordance with nursery industry standards and are scored as follows:
Diameter Score
[+-ineh-to-6-inches 1
greater-than-6-inehes-to-13-inches b
greaterthan-12-inches16)
1to3inches-1
3to8inches-5
6 to 12 inches — 10
12 to 24 inchés - 20
24 to 36 inches - 30
Greater than 36 inches - 50

(ii) Shrubs and groundcover planis shall be scored as follows:
One-gallon to 2-gallon shrub - 1/2 of a poini
Three-gallon to 4-gallon shrub - one point
Ground cover planted in the form of sod or mat - one point for every 50 square feet
Sod or mat ground cover - no more than 15 poinis in each full segment
Shrub groundcover - no more than 20 points in each full segment

[6id)] (iii) Dead, diseased, or unsafe trees or saplings shall not be included in
scoring.

[GiD)] (iv) If the total tree and sapling score in any 50 foot by 50 foot segment
exceeds 50 points, then trees and saplings may be removed. as long as the sum of the scores for the
remaining trees and saplings in that segment does not total less than 50 points. Trees and saplings
may be removed from partial segments provided that the sum of the scores for the remaining trees
and saplings in that partial segment is equal to or greater than the proportional peint requirement.

‘ [é%)] (v) The department may approve applications pursuant to RSA 482-A
or RSA 483-B that include the planting of [native] trees and saplings as necessary o at least
maintain either the existing combined tree and sapling score or the minimum score required. [The
department-chall net-approve-any] No application [that-weuld] shall result in a combined tree and
sapling score less than the minimum score required where the segment initially meets the minimum

score or would result in any reduction of the combined tree and sapling score where the segment does

not initially meet the minimum score, unless the applicant is increasing the combined tree and .

sapling score in other segments of the protected shoreland.
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[63] (vi) Owners of lots and holders of easements on lots that were legally
developed prior to July 1, 2008 may maintain but not enlarge cleared areas, including but not limited
to existing lawns, gardens, landscaped areas, beaches, and rights-of-way for public utilities,
public transportation, and public access, and may repair existing utility structures within the
waterfront buffer. Conversion to or planting of cleared areas with [mative] non-invasive species of
ground cover, shrubs, saplings, and trees is encouraged but shall not be required unless it is
necessary to meet the requirements of subparagraph (g)(2) or (gX3), or RSA 483-B:11, II.

[4)] (vii) Normal trimming, pruning, and thinning of branches to the extent
necessary to maintain the health of the [plant-beingtrimmed;] planied area as well to protect
structures, maintain clearances, and provide views is permitted, [as—allowed-by—rules—of—the

artmen A R-BIne-g Eua s ) £ Ty Ve ) o1 = Al - sty o H o

bottom 1/2-of the treesorsaplings) provided such activity does not endanger the health of the
plant.

[(+D)] (viii) When necessary for the completion of construction activities
permitted in accordance with RSA 483-B:6, a temporary 12 foot wide access path shall be allowed.
On those properties accessible only by water, this access path may be maintained provided it is
stabilized with a surface that will infiltrate stormwater. On other properties the access path shall be
completely restored and replanted with native vegetation upon completion of construction except as
allowed under subparagraph (viii),

[6Ai)] (ix) A permanent 6-foot wide foot path [te-previde] as well as access
to any beaches, structures, existing open areas, and the water body, configured in a manner that will
not concentrate storm water runoff or contribute to erosion, [is] are allowed.

(b) Maintenance of a Natural Woodland Buffer.

(1) A natural woodland buffer shall be maintained within 150 feet of the reference
line. The first 50 feet of this buffer is designated the waterfront buffer and is subject to the
additional requirements of subparagraph (a). The purpose of the natural woodland buffer shall be to
protect the quality of public waters by minimizing erosion, preventing siltation and turbidity,
stabilizing soils, preventing excess nutrient and chemical pollution, maintaining natural water
temperatures, maintaining a healthy tree canopy and understory, preserving fish and wildlife
habitat, and respecting the overall natural condition of the protected shoreland.

(2) Within the natural woodland buffer of a given lot:

(A){i) To the extent that it is already in a natural, unlandscaped state, for
lots with [ene-half] one acre or less of land within the natural woodland buffer, the vegetation within
at least [25] 20 percent of the area [eutside] including the waterfront buffer and exclusive of
impervious surfaces shall be maintained in an unaltered state unless vegetation, including
shrubs and trees in the landscaped areas, exceeds the 20 percent requirement. Owners of

lots legally developed or landscaped prior to July 1, 2008 that do not comply with this standard are
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encouraged to, but shall not be required to, increase the percentage of area maintained in an
unaltered state. The percentage of area maintained in an unaltered state on nonconforming lots not
being developed shall not be decreased.

(ii) To the extent that it is already in a natural, unlandscaped siate,
for lots with greater than [ene-half] one acre but less than 2 acres of land within the natural
woodland buffer, the vegetation within at least [50] 30 percent of the area [eutside) including the
waterfront buffer[;] and exclusive of impervious surfaces, shall be maintained in an unaltered state
unless vegetation, including shrubs and trees in the landscaped areas, exceeds the 30
percent requirement. Owners of lots legally developed or landscaped prior to July 1, 2008 that do
not comply with this standard are encouraged to, but shall not be required to, increase the
percentage of area maintained in an unaltered state. The percentage of area maintained in an
unaltered state on nonconforming lots not being redeveloped shall not be decreased.

(iii) To the extent that it is already in a natural, unlandscaped state,
for lots with greater than 2 acres of land within the natural woodland buffer, the
vegetation within at least 50 percent of the area, including the waterfront buffer and
exclusive of impervious surfaces, shall be maintained in an unaltered state unless
vegetation, including shrubs and trees in the landscaped areas, exceeds the 50 percent
requirement. Owners of lots legally developed prior to July 1, 2008 that do not comply with
this standard may increase the percentage of area maintained in an unaltered state. The
percentage of area maintained in an unaltered state on nonconforming lots not being
redeveloped shall not be decreased.

17 Minimum Lots and Residential Development. Amend RSA 483-B:9, V(e)(3) to read as follows:

(3) No lot having frontage on public waters, shall be created with less than [186] 50
feet of shoreland frontage.

18 Minimum Lots and Non-Residential Development. Amend RSA 483-B:9, V(£)(2) to read as
follows:

{2) No lot having frontage on public water shall be created with less than [156] 50
feet of shoreland frontage.

19 Impervious Surfaces. Amend RSA 483-B:9, V(g)(1)-(3) to read as follows:

(1) [Subjeet—to—subparagraph—<2);] No more than 30 percent of the area of a lot
located within the protected shoreland shall be composed of impervious surfaces unless a
stormwater management system designed and certified by a professional engineer that will
not concentrate stormwater runoff or contribute to erosion is implemented.

(2) If the impervious surface area will exceed 20 percent, a stormwater management
system shall be implemented and maintained which is designed to infiltrate increased stormwater
from development occurring after the effective date of this paragraph in accordance with rules
established by the department under RSA 485-A:17.




O 00 =3 O N W e B e

[ ST /- B ' T v~ S o R - B ' B o B o T D - T = T - T e R o R o B o T o' T o S o B o B e B o =
—JO‘)CJTI-P-CDNI—‘O@(XJQG‘QU\#WNHOCO(DQG}OIEWNHO

SB 154-FN - AS INTRODUCED
-Page 8 -

20 Waivers. Amend RSA 483-B:9, V(i) to read as follows;
(i) The commissioner shall have the authority to grant [variances] waivers from the
minimum standards of this section. Such authority shall be exercised [subject-to-the-eriteria-which

b)} if the
commissioner deems that strict compliance with the minimum standards of this section
will provide no material benefit to the public and have no material adverse effect on the
environment or the natural resources of the state. Waivers shall be granted lo
accommodate the reasonable needs of persons with disabilities.

21 Nonconforming Lots of Record. Amend RSA 483-B:10, I to read as follows:

1. Except when otherwise prohibited by law, present and successive owners of an individual
undeveloped lot may construct a single family residential dwelling and appurtenant accessory
structures on it, notwithstanding the provisions of this chapter. Conditions may be imposed which,
in the opinion of the commissioner, more nearly meet the intent of this chapter, while still
accommodating the applicant’s rights.

22 New Paragraph; Nonconforming Lots of Record; Merger. Amend RSA 483-B:11 by inserting
after paragraph II the following new paragraph:

II. Consistent with RSA 674:39-a, a municipality shall not merge adjacent nonconforming
lots in common ownership without the consent of the owner.

23 Nonconforming Structures. RSA 483-B:11 is repealed and reenacted to read as follows:
483-B:11 Nonconforming Structures.

I. Except as otherwise prohibited by law or applicable municipal ordinance, nenconforming
structures located within the protected shoreland may be repaired, replaced in kind, reconstructed in
place, altered, or expanded. Repair, replacement-in kind, or reconstruction in place may alter or
remodel the interior design or existing foundation of the nonconforming structure, but shall result in no
expansion or relocation of the existing footprint within the waterfront buffer. Alteration or expansion
of a nonconforming structure may expand the existing footprint within the waterfront buffer, provided
the structure is not extended closer to the reference line and the proposal or property is made more
nearly conforming than the existing structure or the existing conditions of the property.

II. For the purposes of this section, a proposal that is “more nearly conforming” means alteration
of the location or size of the existing footprints, or redevelopment of the existing conditions of the
property, such that the structures or the property are brought into greater conformity with the design
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standards of this chapter. Methods for achieving greater conformity include, without limitation,
reducing the overall square footage of structural footprints, enhancing stormwater management,
adding infiltration areas and landscaping, upgrading wastewater treatment, improving traffic
management, or other enhancements that improve wildlife habitat or resource protection.

III. An expansion that increases the sewerage load to an onsite septic system, or changes or
expands the use of a septic system, shall require a subsurface approval issued by the department.

IV. Under paragraph I, and except as otherwise prohibited by law or applicable municipal
ordinance, primary nonconforming structures may be entirely demolished and reconstructed, with
continued encroachment into the waterfront buffer, provided the replacement structure is located
farther back from the reference line than the preexisting nonconforming structure.

24 Rehearings and Appeals. Amend RSA 483-B:14 to read as follows:

483-B:14 Rehearings and Appeals. Where the requirements of this chapter amend the existing
statutory authority of the department or other agencies relative to certain established regulatory
programs and shall be enforced under these established regulatory programs, the existing
procedures governing contested cases and hearings and appeals regarding these requirements ghall
apply. Where requirements of this chapter are new and do not amend existing statutory authority
relative to any established regulatory programs, the procedures set forth in RSA 541-A:31 for
contested cases shall apply. The landowner, however, shall have a right to appeal any
disagreement with the department to the shoreland advisory committee established under
RSA 483-B:21, at least 1/2 the members of which shall be shoreland owners.

25 Rulemaking. Amend RSA 483-B:17, IV to read as follows:

IV. Procedures and criteria for the sizel;] and placementl,—and—eonstruction] of small
accessory structures such as storage sheds and gazebos, which are consistent with the intent of this
chapter, between the reference line and the primary building line.

26 Penalties. Amend RSA 483-B:18, II and III to read as follows:

II. Any person who knowingly violates this chapter and any person who purchases land
affected by a violation of this chapter who knew or hati reason to know of the violation shall be liable
for remediation or restoration of the land affected.

III. Persons intentionally violating the provisions of this chapter and damaging the
public waterway who, after notification by the department, fail to make a good faith effort
at remediation and restoration shall be subject to the following: _

(@) Upon petition of the attorney general or of the municipality in which the violation
occurred, the superior court may levy upon any person knowingly violating this chapter a civil penalty
in an amount not to exceed [$20,000] $5,000 for [each-day-of} each continuing violation. The superior
court shall have jurisdiction to restrain a continuing violation of this chapter, and to require remediation.

[b)}—Any--person—whe—knewingly-—vielates—anyprovision—of-this—chapter—or—any-rule
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[te)] (b) The commissioner, after notice and hearing pursuant to RSA 541-A, shall
impose an administrative fine of up to $5,000 for each offense upon any person who knowingly

violates this chapter. Rehearings and appeals relating to such fines shall be governed by RSA 541.
Imposition of an administrative fine under this section shall not preclude the imposition of further
civil or criminal penalties under this chapter.

Kd)] (c) Notwithstanding the $5,000 fine limit in subparagraph (c), the administrative
fine for each repeat violation of this chapter may be multiplied by a factor of 2 for every previous
violation Rnowingly committed by the person or entity.

27 Permit Application Fees; Effective Date. Amend 2008, 5:28, II to read as follows:
1. Paragraph I of section 27 of this act shall take effect July 1, {2011] 2016.
28 Repeal. The following are repealed:
I. RSA 483-B:6, I{c) relative to permits for installation of septic systems.
II. RSA 483-B:9, V(c)(1), relative to subdivision of land within the protected shoreland.
ITII. RSA 483-B:9. V(gX3), relative to impervious surfaces.
29 Effective Date. This act shall take effect 60 days after its passage.
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11-0810
02/02/11

SB 154-FN - FISCAL NOTE

AN ACT reforming the comprehensive shoreland protection act.

FISCAL IMPACT:
Due to time constraints, the Office of Legislative Budget Assistant is unable to provide a fiscal

note for this bill at this time. When completed, the fiscal note will be forwarded to th;a Senate
Clerk's Office.
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2011 SESSION

11-0810

06/10
SENATE BILL 154-FN
AN ACT reforming and renaming the comprehensive shoreland protection act.
SPONSORS: Sen. Bradley, Dist 3; Sen. Boutin, Dist 16; Sen. Carson, Dist 14; Sen. De Blois,

Dist 18; Sen. Forsythe, Dist 4; Sen. Gallus, Dist 1; Sen. Groen, Dist 6; Sen. Stiles,
Dist 24; Sen. White, Dist 9; Rep. B. Patten, Carr 4; Rep. Ahlgren, Carr 4;
Rep. Umberger, Carr 1; Rep. Chandler, Carr 1; Rep. Bettencourt, Rock 4

COMMITTEE: Energy and Natural Resources

ANALYSIS

This bill makes extensive changes to the comprehensive shoreland protection act.

Explanation: Matter added to current law appears in bold italics.
Matter removed from current law appears [in-brackets-and-struckthrough-)
Matter which is either (a) all new or (b) repealed and reenacted appears in regular type.
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11-0810
06/10
STATE QF NEW HAMPSHIRE
In the Year of Our Lord Two Thousand Eleven
AN ACT reforming and renaming the comprehensive shoreland protection act.

Be it Enacted by the Senate and House of Representatives in General Court convened:

1 Shoreland Water Quality Protection Act, Amend the chapter heading of RSA 483-B to read as
follows:
CHAPTER 483-B
[COMRREHENSIVE] SHORELAND WATER QUALITY PROTECTION ACT
2 Shoreland Water Quality Protection; Minimum Standards Required. Amend RSA 483-B:2, [X
to read as follows:

IX. Control building sites, placement of structures, and land uses that may potentially

damage the public waters.
3 Minimum Standards Required. Amend RSA 483-B:2, XV to read as follows:

XV. Anticipate and respond to the impacts of development in shoreland areas to the extent
they may potentially damage the public waters.

4 Definitions. Amend RSA 483-B:4, VII-b to read as follows:

VIl-b. “Impervicus surface” means any modified surface that cannot effectively absorb or
infiltrate water. Examples of impervious surfaces include, but are not limited to, roofs, and unless
designed to effectively absorb or infiltrate water, decks, patios, and paved, gravel, or crushed
stone driveways, parking areas, and walkways [unless-designed—to—effectivelyabsorb-er-infiltrate
water]

VIl-c. “Horticultural professional” means any arborist, landscape architect, or
gardening consultant whose function is that of providing services relative to horticulture.

5 Definitions. Amend RSA 483-B:4, X-b to read as follows:

X-b. “Natural ground cover” means any herbaceous plant or any woody seedling or shrub

not include lawns, landscaped areas, gardens, invasive species as listed by the department of

agriculture, markets, and food in accordance with RSA 430:53, IlI, exotic species as designated by
rule of the department of environmental services in accordance with RSA 487:24, VI1I, imported
organic or stone mulches, or other artificial materials.
6 Definitions. Amend RSA 483-B:4, XIII to read as follows:
XIII. “Primary building line” means a setback for primary structures of [atteast] 50 feet
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from the reference line.
7 Definitions. Amend RSA 483-B:4, XV to read as follows:

XV. “Protected shoreland” means, for natural, fresh water bodies without artificial
impoundments, for artificially impounded fresh water bodies, except private garden water
features and ponds of less than 10 acres, and for coastal waters and rivers, all land located
within 250 feet of the reference line of public waters,

8§ Definitions. Amend RSA 483-B:4, XVIII to read as follows:

XVIIL. “Removal or removed” means girdled, felled, [killed—or] cut, sawed, pruned, pushed
over, buried, burned, or any other activity conducted to the extent that it otherwise [destruetively
alters-er-altered] kills the vegetation.

9 Definitions. Amend RSA 483-B:4, XV1II-c to read as follows:

XVIll-c. “Replace in kind” means the substitution of a new structure for an existing legal

structure, whether in total or in part[—w&h—&&eh&ngeﬂ—sa%—&meﬂs}ens—feeﬁp%m%-m%eﬂ&#sq%&m

10 Definitions. Amend RSA 483-B:4, XX-a to read as follows:
XX.a. “Shoreland frontage means the [average—ef-the—distances—ofthe—aetualnatural

] actual shoreland frontage

along the water front measured at the reference line.

11 Definitions. Amend RSA 483-B:4, XXII to read as follows:

XXII. “Structure” means anything constructed or erected for the support, shelter or
enclosure of persons, animals, goods, or property of any kind, with a fixed permanent location on or
in the ground, exclusive of fences.

12 Definitions. Amend RSA 483-B:4, XXIV-b to read as follows:

XXIV-b. “Unaltered state” means [netive] vegetation allowed to grow without cutting,

limbing, trimming, pruning, mowing, or other similar activities except as needed [to-maintainthe

nt] for plant health,

normal maintenance, and renewal.

13 Enforcement by Commissioner; Duties; Woodland Buffer. Amend RSA 483-B:5, 11 to read as

follows:

1. The commissioner or his or her designee may, for cause, enter upon any subject land or
parcel at any reasonable time after written notification and with prior permission of the
owner to perform oversight and enforcement duties provided for in this chapter.

14 Permit Required; Exemption. Amend RSA 483-B:5-b, I to read as follows:

I.(a) No person shall commence construction, excavation, or filling activities within the

protected shoreland without obtaining a permit from the department to ensure compliance with this

chapter. For projects which have no impact on water quality and which follow department
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rules, the applicant shall qualify for a permit by notification. The owner may proceed with
the proposed project immediately upon receipt of writien notice from the depariment that a
complete and appropriate notification has been received by Lthe department. A notification
shall be complete and appropriate provided it meets or exceeds all of the minimum
standards under RSA 483-B:3, includes a notification form signed by the owner of property,
the name and address of the property owner, the address of the site on which the work will
occur, the name of the jurisdictional waterbody, the tax map and lot number on which the
proposed work will occur, plans elearly and accurately depicting the work to be completed
relative to the reference line of the jurisdictional waterbody, photographs of the area to be
impacted, and identification of those project criteria listed below that would qualify the
project for a permit by notification. Such project criteria shall include:

(1) Construction, excavation, and filing, or other activity that impacts less
than 1,500 square feet and adds ne more than 300 square feet of impervious area within a
protected shoreland area.

(2) Construction, excavation, and filling, directly related to stormwater
management improvements and erosion control projects or environmental restoration or
enhancement projects.

(3) Maintenance, repairs, and improvements of public utilities, public roads,
and public access facilities.

(4) Any similar activities defined as qualified for a permit by notification by
rules of the department.

(b) The permit application fee shall be $100 plus $.10 per square foot of area affected by
the proposed activities and shall be deposited in the wetlands and shorelands review fund
established under RSA 482-A:3, 11I. Such fees shall be capped as follows:

(1) For projects that qualify for permit by notification under RSA 483-B:17, X, $100
for restoration of water quality improvement projects and $250 for all other permit by notification
projects.

(2) For projects of 0-9,999 square fe‘et, that do not qualify for a permil by
notification, $750.

(3) For projects of 10,000-24,999 square feet, $1,875.

(4) For projects of 25,000 square feet or mare, $3,750.

(c) If the application is denied after relying on the recommendations of the
department, the application fee shall be refunded to the applicant within 30 days of such
denial.

15 New Paragraph; Permit Required; Exemption. Amend RSA 483-B:5-b by inserting after
paragraph I'V-a the following new paragraph:

IV-b. No permits issued by the department pursuant to this chapter that involve private,



[=-TE = B » IS B o2 B L " o

21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

SB 154-FN - AS AMENDED BY THE SENATE
- Page 4 -
non-federal undertakings shall require coordination with or clearance by the New Hampshire
division of historical resources.
16 Permit Required; Exemption. Amend RSA 483-B:5-b, V to read as follows:

V.(a) Within 30 days of receipt of an application for a permit or [#5] 30 days of receipt of an
application for a permit that will require a [variance-of-the-minimum-standard of RSA-483-B:0 V¢
a} waiver of the minimum standards of RSA 483-B:9, the department shall request any additional
information reasonably required to complete its evaluation of the application, and provide the
applicant with any written technical comments the department deems necessary. Any request for
additional information shall specify that the applicant submit such information as soon as
practicable and notify the applicant that if all of the requested information is not received within
(60] 120 days of the request, the department shall deny the application.

(b) When the department requests additional information pursuant to subparagraph (a),
the department shall, within [30] 20 days of the department's receipt of the information:
(1) Approve the application[—a-whele-or-inpart;] and issue a permit; or
(2) Deny the application, and issue written findings in support of the denial; or
(3) Extend the time for rendering a decision on the application for good cause and
with the written agreement of the applicant.

(¢) Where no request for additional information is made, the department shall, within

30 days of receipt of the application for a permit or [#6] 30 days of receipt of an application for a
permit that will require a [varianee-of the-minimum-standard-of RSA-483-B:0 Ver-a] waiver of the
minimum standards of RSA 483-B:9[],

[} approve or deny the application{-in-whole-or-in-part—and-issue-a-permiti-or

(2} Deny the-application—and-issue] with written findings in support of the [deniak

with-the-written-agreement of-the-appheant} decision.

(d) Within 5 business days of receipt of a permit by notification filing the
department shall issue a written notice to the property owner or agent stating that the
notification has either been accepted or rejected.

[€)] (e)(1) The time limits prescribed by this paragraph shall supersede any time limits
provided in any other provision of law. If the department fails to act within the applicable time
frame established in subparagraphs (b) and (c), the applicant may ask the department to issue the
permit by submitting a written request. If the applicant has previously agreed to accept
communications from the department by electronic means, a request submitted electronically by the
applicant shall constitute a written request.

(2) Within 14 days of the date of receipt of a written request from the applicant to

issue the permit, the department shall:
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(A) Approve the application, in whole or in part, and issue a permit; or
(B} Deny the application and issue written findings in support of the denial.

(3) If the department does not issue either a permit or a written denial within the
14-day period, the applicant shall be deemed to have a permit by default and may proceed with the
project as presented in the application. The authorization provided by this subparagraph shall not
relieve the applicant of complying with all requirements applicable to the project, including but not
limited to requirements established in or under this chapter and RSA 485-A relating to water
guality.

(4) Upon receipt of a written request from an applicant, the department shall issue
written confirmation that the applicant has a permit by default pursuant to subparagraph (d)(3),
which authorizes the applicant to proceed with the project as presented in the application and
requires the work to comply with all requirements applicable to the project, including but not limited
to requirements established in or under this chapter and RSA 485-A relating to water quality.

[{e)] (f) All applications filed in accordance with the rules adopted by the department
under RSA 483-B:17 and which meet the minimum standards of this chapter shall be approved and
a permit shall be issued.

(B] (g) The department may extend the time for rendering a decision under
subparagraphs (b}3) and (c)(3), without the applicant’s agreement, on an application from an
applicant who previously has been determined, after the exhaustion of available appellate remedies,
to have failed to comply with this chapter or any rule adopted or permit or approval issued under
this chapter, or to have misrepresented any material fact made in connection with any activity
regulated or prohibited by this chapter, pursuant to an action initiated under RSA 483-B:18. The
length of such an extension shall be no longer than reasonably necessary to complete the review of
the application, and shall not exceed 30 days unless the applicant agrees to a longer extension. The
department shall notify the applicant of the length of the extension.

[¢e)] (h) The department may suspend review of an application for a proposed project on
a property with respect to which the department has commenced an enforcement action against the
applicant for any violation of this chapter, RSA 482-A, RSA 485-A:17, or RSA 485-A:29-44, or of any
rule adopted or permit or approval issued pursuant to this chapter, RSA 482-A, RSA 485-A:17, or
RSA 485-A:29-44. Any such suspension shall expire upon conclusion of the enforcement action and
completion of any remedial actions the department may require to address the violation; provided,
however, that the department may resume its review of the application sooner if doing so will
facilitate resolution of the violation. The department shall resume its review of the application at
the point the review was suspended, except that the department may extend any of the time lLimits
under this paragraph and its rules up to a total of 30 days for all such extensions. For purposes of
this subparagraph, “enforcement action” means an action initiated under RSA 482-A:13, RSA 482-
A:14, RSA 482-A:14-b, RSA 483-B:18, RSA 485-A:22, RSA 485-A:42, or RSA 485-A:43.
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17 Minimum Shoreland Protection Standards. Amend RSA 483-B:9, 11(d) to read as follows:
(@) No fertilizer, except limestone, shall be applied to vegetation or soils located within
25 feet of the reference line of any public water. Beyond 25 feet, limestone or any fertilizer
containing low phosphate[;] and slow release nitrogen [fertilizer—or-timestone;] may be used |on
areas-beyond-25-feet-from the-refereneetine].
18 Minimum Shoreland Protection Standards. RSA 483-B:9, V(a) through V(b)(2)(A)(1) is
repealed and reenacted to read as follows:
(a) Maintenance of a Waterfront Buffer.

(1) The waterfront buffer shall be those protected shorelands within 50 feet of the
reference line. The purpose of this buffer shall be to protect the quality of public waters while
allowing homeowner discretion with regard to water access, safety, viewscape maintenance, and lot
design.

(2) Within the waterfront buffer all of the following prohibitions and limitations shall
apply:

(A) No chemicals, including pesticides or herbicides of any kind shall be applied
to ground, turf, or established vegetation except if applied by horticultural professionals who have a
pesticide application license issued by the department of agriculture or as allowed under special
permit issued by the division of pesticide control under rules adopted by the pesticide control board
under RSA 541-A, or fertilizers of any kind except those specified in RSA 483-B:9, T1(d).

(B) Rocks and stumps and their root systems shall be left intact in the ground
unless removal is specifically approved by the department, pursuant to RSA 482-A or RSA 483-B:11,
II or unless rocks are removed to improve runoff control or the planting in the waterfront bufter, and
stumps that are removed are replaced with pervious surfaces, new trees, or other woody vegetation.

(C) No natural ground cover shall be removed except as necessary for a foot path
to water and access ways as provided under RSA 483-B:9, V(a)(2X(D)(ix), for normal maintenance, to
protect the waterfront buffer, cutting those portions that have grown over 3 feet in height for the
purpose of providing a view, to provide access to natural areas or shoreline, or as specifically
approved by the department, pursuant to RSA 482-A or RSA 483-B.

(D) Starting from the northerly or easterly boundary of the property, and
working along the shoreline, the waterfront buffer shall be divided into 50 by 50 foot segments,
Owners of land within the waterfront buffer shall measure, calculate, and maintain the tree, sapling,
shrub, and groundcover point score in each of these segments in accordance with the methods and
standards described in subparagraphs (i) through (ix).

(i) Tree and sapling diameters shall be measured at 4 1/2 feet above the
ground for existing trees and saplings, or by caliper at a height consistent with established nursery
industry standards when nursery stock is to be used, and are scored as follows:

Diameter or Caliper Score
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1to 3 inches -1
3to 6 inches — 5
6 to 12 inches —10
12 to 24 inches -15
Greater than 24 inches- 25

(i1} Shrubs and groundcover plants shall be scored as follows:
Four square feet of shrub area — 1 point.

Ground cover planted in the form of sod or mat -- one point for every 50 square feet.
Shrub and groundcover shall not count for more than 25 points in each full segment.

(iii) Dead, diseased, or unsafe trees or saplings shall not be included in
SCOTINE.

(iv) 1If the total tree and sapling score in any 50 foot by 50 foot segment
exceeds 50 points, then trees, saplings, shrubs, and groundcover (vegetation) may be removed as long
as the sum of the scores for the remaining trees and saplings in that segment does not total less than
50 points. If for any reason there is insufficient area for a full segment, or the segment contains
areas incapable of supporting trees and saplings, such as areas of rock, ledge, or beaches, the point
score requirement for the remaining vegetation in that partial segment shall be reduced
proportionally to that required of a full segment. Vegetation shall not be removed from any segment
which fails to meet the minimum point score for that segment. Owners are encouraged to take
efforts to plan the maintenance of their waterfront buffer areas including the planting of additional
non-invasive vegetation to increase point scores within segments, thus providing sufficient points to
allow the future removal of vegetation as may become necessary while still meeting the requirements
of this paragraph.

(v} The department shalil approve applications pursuant to RSA 482-A or
RSA 483-B that include the planting of trees, saplings, shrubs, and groundcover as necessary to at
least maintain either the existing point score or the minimum score required. The department shall
not approve any application that would result in a combined vegetation score of less than the
minimum score required where the segment initially meets the minimum score or would result in
any reduction of the point score where the segment does not initially meet the minimum score.

(vi) Owners of lots and holders of easements on lots that were legally
developed prior to July 1, 2008 may maintain but not enlarge cleared areas, including but not limited
to existing lawns, gardens, landscaped areas, beaches, and rights-of-way for public utilities, public
transportation, and public access, and may repair existing utility structures within the waterfront
buffer. Conversion to or planting of cleared areas with non-invasive species of ground cover, shrubs,
saplings, and trees is encouraged but shall not be required unless it is necessary to meet the
requirements of subparagraph (g)(2) or (g)(3), or RSA 483-B:11, Ti.

(vii} Normal trimming, pruning, and thinning of branches to the extent
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necessary to maintain the health of the planted area as well to protect structures, maintain
clearances, and provide views is permitted provided such activity does not endanger the health of the
plant.

(viil) When necessary for the completion of construction activities permitted
in accordance with RSA 483-B:6, a temporary 12 foot wide access path shall be allowed. On those
properties accessible only by water, this access path may be maintained provided it is stabilized with
a surface that will infiltrate stormwater. On other properties the access path shall be completely
restored and replanted with vegetation upon completion of construction except as allowed under
subparagraph (ix).

(ix) A permanent 6-foot wide foot path as well as access to any docks,
beaches, structures, existing open areas, and the water body, configured in a manner that will not
concentrate storm water runoff or contribute to erosion, are allowed.

{b) Maintenance of a Natural Woodland Buffer.

(1) A natural woodland buffer shall be maintained within 150 feet of the reference
line. The first 50 feet of this buffer is designated the waterfront buffer and is subject to the
additional requirements of subparagraph (a). The purpose of the natural woodland buffer shall be to
protect the quality of public waters by minimizing erosion, preventing siltation and turbidity,
stabilizing soils, preventing excess nutrient and chemical pollution, maintaining natural water
temperatures, maintaining a healthy tree canopy and understory, preserving fish and wildlife
habitat, and respecting the overall natural condition of the protected shoreland.

(2) Within the natural woodland buffer of a given lot the vegetation, except lawn,
within at least 25 percent of the area outside the waterfront buffer shall be maintained unaltered or
improved with additional vegetation. Owners of lots legally developed or landscaped prior to July 1,
2008 that do not comply with this standard are encouraged to, but shall not be required to, increase
the percentage of area to be maintained in an unaltered state. The percentage of area maintained in
an unaltered state on nonconforming lots shall not be decreased.

19 Impervious Surfaces. Amend RSA 483-B:9, V(g) to read as follows:
(g) lmpervious surfaces.

(1) [Subjeet—to-subparagraph~(2);] No more than 30 percent of the area of a lot
located within the protected shoreland shall be composed of impervious surfaces, unless a
stormwater management system designed and certified by a professional engineer that will
not concentrate stormwater runoff or contribute to erosion is implemented.

(2) If the impervious surface area will exceed 20 percent, but is less than 30
percent, a stormwater management system shall be implemented and maintained which is designed
to infiltrate increased stormwater from development occhrring after the effective date of this

paragraph in accordance with rules established by the department under RSA 485-A:17.
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(3) If the impervious surface area will exceed [28] 30 percent and the [natural] tree,
[and] sapling [eovex], shrub, and groundcover in the waterfront buffer does not meet the [50-point
minimum| point score requirement of RSA 483-B:9, V(a)(2)(D) in any segment, then such segment
shall be planted, as determined by rule of the department, with [native] trees, saplings, shrubs, or
[natural-ground-—eover] groundcover in sufficient quantity, type, and location either to meet the
minimum score or to provide at least an equivalent level of protection as provided by the minimum

score and shall be maintained in accordance with RSA 483-B:9, V(a).

20 Waivers. Amend RSA 483-B:9, V(i) to read as follows; _

(1) The commissioner shall have the authority to grant [varianees] waivers from the
minimum standards of this section. Such authority shall be exercised [subjeet-to-the-eriteria-which
i i j | if the

commissioner deems that strict compliance with the minimum standards of this section

will provide no material benefit to the public and have no material adverse effect on the
environment or the natural resources of the state. Waivers shall also be granted to
accommodate the reasonable needs of persons with disabilities.

21 Nonconforming Lots of Record. Amend RSA 483-B:10, I to read as follows:

I. Except when otherwise prohibited by law, present and successive owners of an individual
undeveloped lot may construct a single family residential dwelling and eppurtenant accessory
structures on it, notwithstanding the provisions of this chapter. Conditions may be imposed which,
in the opinion of the commissioner, more nearly meet the intent of this chapter, while still
4accomm0dating the applicant’s rights.

22 New Paragraph; Nonconforming Lots of Record; Merger. Amend RSA 483-B:10 by inserting
after paragraph I1 the following new paragraph:

111. Consistent with RSA 674:3%-a, a municipality shall not merge adjacent nonconforming
lots in common owne;‘ship without the consent of the owner.

23 Nonconforming Structures. RSA 483-B:11 is repealed and reenacted to read as follows:
483-B:11 Nonconforming Structures.

1. Except as otherwise prohibited by law or applicable municipal ordinance, nonconforming
structures located within the protected shoreland may be repaired, replaced in kind, reconstructed in
place, altered, or expanded. Repair, replacement-in kind, or reconstruction in place may alter or
remodel the interior design or existing foundation of the nonconforming structure, but shall result in
no expansion or relocation of the existing footprint within the waterfront buffer. However, alteration
or expansion of a nonconforming structure may expand the existing footprint within the waterfront
buffer, provided the structure is not extended closer to the reference line and the proposal or
property is made more nearly conforming than the existing structure or the existing conditions of the
property.

II. For the purposes of this section, a proposal that is “more nearly conforming” means
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alteration of the location or size of the existing footprints, or redevelopment of the existing conditions
of the property, such that the structures or the property are brought into greater conformity with the
design standards of this chapter. Methods for achieving greater conformity include, without
limitation, reducing the overall square footage of structural footprints, enhancing stormwater
management, adding infiltration areas and landscaping, upgrading wastewater treatment,
improving traffic management, or other enhancements that improve wildlife habitat or resource
protection.

I1I. An expansion that increases the sewerage load to an onsite septic system, or changes or
expands the use of a septic system, shall require a subsurface approval issued by the department.

1V. Under paragraph I, and except as otherwise prohibited by law or applicable municipal
ordinance, primary nonconforming structures may be entirely demolished and reconstructed, with
continued encroachment into the waterfront buffer, provided the replacement structure is located
farther back from the reference line than the preexisting nonconforming structure.

24 Rulemaking. Amend RSA 483-B:17, IV to read as follows:

IV. Procedures and criteria for the size[;] and placement[—and—eonstrustion| of small
accessory structures such as storage sheds and gazebos, which are consistent with the intent of this
chapter, between the reference line and the primary building line.

25 Penalties. RSA 483-B:18, 111 is repealed and reenacted to read as follows:

[11. Persons violating the provisions of this chapter and damaging the public waterway who,
after notification by the department. fail to make a good faith effort at remediation and restoration
shall be subject to the following:

(a) Upon petition of the attorney general or of the municipality in which the violation
occurred, the superior court may levy upon any person violating this chapter a civil penalty in an
amount not to exceed $5,000 for each continuing violation. The superior court shall have jurisdiction
to restrain a continuing violation of this chapter, and to require remediation.

(b) The commissioner, after notice and hearing pursuant to RSA 541-A, may impose an
administrative fine of up to 35,000 for each offense upon any person who viclates this chapter.
Rehearings and appeals relating to such fines shall be governed by RSA 541, Imposition of an
administrative fine under this section shall not preclude the imposition of further civil penalties
under this chapter.

{c) Notwithstanding the $5,000 fine limit in subparagraph (b), the administrative fine for
each repeat violation of this chapter may be multiplied by a factor of 2 for every previous viclation
committed by the person or entity.

26 New Paragraph; Shoreland Advisory Committee. Amend RSA 483-B:21 by inserting after
paragraph VII the following new paragraph: |

VIII. Any permit applications denied under any section of this chapter shall be reported to

the shoreland advisory committee by the department.
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27 Permit Application Fees; Effective Date. Amend 2008, 5:28, [I to read as follows:
1. Paragraph I of section 27 of this act shall take effect July 1, [201}] 2016.

28 Definitions. Amend RSA 483-B:4, XVII(a) to read as follows:

(a) For all lakes, ponds, and artificial impoundments greater than 10 acres in size, the
surface elevation as listed in the Consolidated List of Water Bodies subject to the [Comprehensive]
shoreland water quality protection act as maintained by the department.

29 Shoreland Advisory Committee. Amend the introductory paragraph of RSA 483-B:21 to read
as follows:

There is established a shoreland advisory committee. All members shall be New Hampshire
residents representing diverse geographic areas of the state. The primary focus of this committee 1s
to address residential shorefront owner input and perspective relating to shoreland development
regulated under the [eemprehensive] shoreland water quality protection act under this chapter and
the regulation of shoreline structures under RSA 482-A,

30 Approval to Increase a Load on a Sewage System. Amend RSA 485-A:38, 11-a(c) to read as
follows: '

{¢) When applicable, the proposed expansion, relocation, or replacement complies with
the requirements of the |eemprehensive] shoreland water guality protection act, RSA 483-B.

31 Repeal. RSA 483-B:9, V(c)(1), relative to subdiviston of land within the protected shoreland,
is repealed.

32 Effective Date.

I. Section 27 of this act shall take effect June 30, 2011.
II. The remainder of this act shall take effect 60 days after its passage.
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SB 154-FN - FISCAL NOTE
AN ACT reforming and renaming the comprehensive shoreland protection act.

FISCAL IMPACT:
Due to time constraints, the Office of Legislative Budget Assistant is unable to provide a fiscal
note for this bill at this time. When completed, the fiscal note will be forwarded to the Senate
Clerk's Office.
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SENATE BILL 154-FN
AN ACT reforming and renaming the comprehensive shoreland protection act and

repealing New Hampshire's regional greenhouse gas initiative cap and trade
program for controlling carbon dioxide emissions.

SPONSORS: Sen. Bradley, Dist 3; Sen. Boutin, Dist 16; Sen. Carson, Dist 14; Sen. De Blois,
st 18; Sen. Forsythe, Dist 4; Sen. Gallus, Dist 1; Sen. Groen, Dist 6; Sen. Stiles,
Dist 24; Sen. White, Dist 9; Rep. B. Patten, Carr 4; Rep. Ahlgren, Carr 4;
Rep. Umberger, Carr 1; Rep. Chandler, Carr 1; Rep. Bettencourt, Rock 4

COMMITTEE: Energy and Natural Resources

AMENDED ANALYSIS
This bill makes extensive changes to the comprehensive shoreland protection act.

This bill repeals New Hampshire’s regional greenhouse gas initiative cap and trade program for
controlling carbon dioxide emissions. This bill also clarifies how the moneys in the greenhouse gas
emissions reduction fund may be used.

Explanation: Matter added to current law appears in bold italics.

Matter removed from current law appears [in-brackets-and-struckthrough-|

Matter which is either (a) all new or (b) repealed and reenacted appears in regular type.
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11-0810
06/10
STATE OF NEW HAMPSHIRE
In the Year of Our Lord Two Thousand Eleven
AN ACT reforming and renaming the comprehensive shoreland protection act and

repealing New Hampshire's regional greenhouse gas initiative cap and trade
program for controlling carbon dioxide emissions.

Be it Enacted by the Senate and House of Representatives in General Court convened:

1 Shoreland Water Quality Protection Act. Amend the chapter heading of RSA 483-B to read as
follows:
CHAPTER 483-B
[COMBREHENSIE] SHORELAND WATER QUALITY PROTECTION ACT
2 Shoreland Water Quality Protection; Minimum Standards Required. Amend RSA 483-8:2, IX
to read as follows:

IX. Control building sites, placement of structures, and land uses that may potentially

damage the public waters.
3 Minimum Standards Required. Amend RSA 483-B:2, XV to read as follows:

XV. Anticipate and respond to the impacts of development in shoreland areas fo the extent
they may potentially damage the public waters.

4 Definitions. Amend RSA 483-B:4, VII-b to read as follows:

VII-b. “Impervious surface” means any modified surface that cannot effectively absorb or
infiltrate water. Examples of impervious surfaces include, but are not limited to, roofs, and unless
designed to effectively absorb or infiltrate water, decks, patios, and paved, gravel, or crushed
stone driveways, parking areas, and walkways [unless-designedtoeffeetively absorb-orinfiltrate
water],

Vil-c. “Horticultural professional” means any arborist, landscape architect, or
gardening consultant whose function is that of providing services relative to horticulture.

5 Definitions. Amend RSA 483-B:4, X-b to read as follows:

X-b. “Natural ground cover” means any herbaceous plant or any woody seedling or shrub

not include lawns, landscaped areas, gardens, invasive species as listed by the department of

agriculture, markets, and food in accordance with RSA 430:53, 111, exotic species as designated by

rule of the department of environmental services in accordance with RSA 487:24, VII, imported



[= T B s

©e o =1

10

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

SB 154-FN - FINAL VERSION
- Page 2 -
organic or stone mulches, or other artificial materials.
6 Definitions. Amend RSA 483-B:4, X111 to read as follows:

XIII. “Primary building line” means a setback for primary structures of [at-least] 50 fect
from the reference line.

7 Definitions. Amend RSA 483-B:4, XV to read as follows:

XV. “Protected shoreland” means, for natural, fresh water bodies without artificial
impoundments, for artificially impounded fresh water bodies, except private garden water
features and ponds of less than 10 acres, and for coastal waters and rivers, all land located
within 250 feet of the reference line of public waters.

8 Definitions. Amend RSA 483-B:4, XVIII to read as follows:

XVIII. “Removal or removed” means girdled, felled, [killed—o#] cut, sawed, pruned, pushed
over, buried, burned, or any other activity conducted to the extent that it otherwise [destructively
alters-or-altered] kills the vegetation.

9 Definitions. Amend RSA 483-B:4, XVIll-c to read as follows:

XVI1H-c. “Replace in kind” means the substitution of a new structure for an existing legal

10 Definitions. Amend RSA 483-B:4, XX-a to read as follows:

XX-a. “Shoreland frontage” means the [average—of—the-distances—ofthe—aetualnatural
sherelinefootage-and-a—straight-line-drawn-between-property-tines] actual shoreland frontage

along the water front measured at the reference line.

11 Definitions. Amend ESA 483-B:4, XXII to read as follows:

XXII. “Structure” means anything constructed or erected for the support, shelter or
enclosure of persons, animals, goods, or property of any kind, with a fixed permanent location on or
in the ground, exclusive of fences.

12 Definitions. Amend RSA 483-B:4, XXIV-b to read as follows:

XXIV-b. “Unaltered state” means [mative] vegetation allowed to grow without cutting,
limbing, trimming, pruning, mowing, or other similar activities except as needed [te—maintain-the
health-of-the—plant—being trimmed,—as—allowed—by rules—of the—department] for plant health,
normal maintenance, and renewal.

13 Enforcement by Commissioner; Duties; Woodland Buffer. Amend RSA 483-B:5, Il to read as
follows:

II. The commissioner or his or her designee may, for cause, enter upon any subject land or
parcel at any reasonable time after written notification to perform oversight and enforcement
duties provided for in this chapter.

14 Permit Required; Exemption. Amend RSA 483-B:5-b, I to read as follows:
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I.(a) No person shall commence construction, excavation, or filling activities within the
protected shoreland without obtaining a permit from the department to ensure compliance with this
chapter. Projects which have ne impact on water quality and which follow depariment
rules shall qualify for a permit by notification. The owner may proceed with the proposed
project immediately upon receipt of written notice from the department that a complete
and accepted notification has been received by the department. A notification shall be
complete and accepted provided it meets or exceeds a¢ll of the minimum standards under
RSA 483-B:9, includes a notification form signed by the owner of property, the name and
address of the property owner, the address of the site on which the work will occur, the
name of the jurisdictional waterbody, the tax map and lot number on which the proposed
work will occur, plans clearly and accurately depicting the work to be completed relative
to the reference line of the jurisdictional waterbody, photographs of the area to be
impacted, and identification of those project criteria listed below that would qualify the
project for a permit by notification. Such project criteria shall include:

(1) Construction, excavation, and filing, or other activity that impacts less
than 1,500 square feet and adds no more than 900 square feet of impervious area within a
protected shoreland area.

(2) Construction, excavation, and filling, directly related to stormwater
management improvements and erosion control projects or environmental restoration or
enhancement prajects.

(3) Maintenance, repairs, and improvements of public utilities, public roads,
and public access facilities.

(4) Any similar activities defined as qualified for a permit by notification by
rules of the department.

(b) The permit application fee shall be $100 plus $.10 per square foot of area affected by
the proposed activities and shall be deposited in the wetlands and shorelands review fund
established under RSA 482-A:3, 11, Such fees shall be capped as follows:

(1) For projects that qualify for permit by notification under this paragraph or
RSA 483-B:17, X, $100 for restoration of water quality improvement projects and $250 for all other
permit by notification projects.

{2) For projects of 0-9,999 square feet, that do not qualify for a permit by
notification, $750.

(3) For projects of 10,000-24,999 square feet, $1,875.

(4) For projects of 25,000 square feet or more, $3,750.

(¢} If the application is denied after relying on the recommendations of the
department, the application fee shall be refunded to the applicant within 30 days of such

denial.
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15 New Paragraph; Permit Required; Exemption. Amend RSA 483-B:5-b by inserting after
paragraph IV-a the following new paragraph:

IV-b. No permits issued by the department pursuant to this chapter that involve private,
non-federal undertakings shall require coordination with or clearance by the New Hampshire
division of historical resources.

16 Permit Required; Exemption. Amend RSA 483-B:5-b, V to read as follows:
V.(a) Within 30 days of receipt of an apphcatlon for a permit or [%8] 30 days of receipt of an

application for a permit that will require a [
a] waiver of the minimum standards of RSA 483-B:9, the department shall request any additional
information reasonably required to complete its evaluation of the application, and provide the
applicant with any written technical comments the department deems necessary. Any request for
additional information shall specify that the applicant submit such information as soon as
practicable and notify the applicant that if all of the requested information is not received within
[68] 120 days of the request, the department shall deny the application.
(b) When the department requests additional information pursuant to subparagraph (a),
the department shall, within [30] 20 days of the department’s receipt of the information:
(1) Approve the application{4a-whele-erinpart;] and issue a permit; or
(2) Deny the application, and issue written findings in support of the denial; or
(3) Extend the time for rendering a decision on the application for good cause and
with the written agreement of the applicant,
(¢ Where no request for additional information is made, the department shall, within

30 days of receipt of the application for a permit or [#5] 30 days of receipt of an application for a

permit that will require a [va
minimum standards of RSA 483-B:9}:],

[(B)] approve or deny the application|[—a-whele-orin-part-and-igsue g permit-or

@) -Penytheapplication—and-issue] with written findings in support of the [deniak:

with-the weitton-agreement-of-the-applicant] decision.

(d) Within 5 business days of receipt of a permit by notification filing, the
department shall issue a written notice to the property owner or agent stating that the
notification has either been accepted or rejected. If the department does not respond
within the 5-day period, the property owner or agent may submit to the department a
written request for a response. A request submitied electronically by the applicant shall
constitute a written request provided that the applicant has previously agreed to accep!
electronic communication. If the department fails to respond to the written request within

an additional 5 davs the property owner or agent shall be deemed to have a permit by
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notification and may proceed with the project as presented in the notification filing. The
authorization provided by this subparagraph shall not relieve the applicant of complying
with all requirements applicable to the project, including but not limited to requirements
established in or under this chapter and RSA 485-A relative to weater quality.

€] fe)(1) The time limits prescribed by this paragraph shall supersede any time limits
provided in any other provision of law. If the department fails to act within the applicable time
frame established in subparagraphs (b) and (c), the applicant may ask the department to issue the
permit by submitting a written request. If the applicant has previously agreed to accept
communications from the department by electronic means, a request submaitted electronically by the
applicant shall constitute a written request.

(2) Within 14 days of the date of receipt of a written request from the applicant to
issue the permit, the department shall:

{A) Approve the application, in whole or in part, and issue a permit; or
{B) Deny the application and issue written findings in support of the denial.

(3) If the department does not issue either a permit or a written denial within the
14-day period, the applicant shall be deemed to have a permit by default and may proceed with the
project as presented in the application. The authorization provided by this subparagraph shall not
relieve the applicant of complying with all requirements applicable to the project, including but not
limited to requirements established in or under this chapter and RSA 485-A relating to water
quality.

(4) Upon receipt of a written request from an applicant, the department shall issue
written confirmation that the applicant has a permit by default pursuant to subparagraph [{d}]
{e)(3), which authorizes the applicant to proceed with the project as presented in the application and
requires the work to comply with all requirements applicable to the project, including but not limited
to requirements established in or under this chapter and RSA 485-A relating to water quality.

[¢e3] (f) All applications filed in accordance with the rules adopted by the department
under RSA 483-B:17 and which meet the minimum standards of this chapter shall be approved and
a permit shall be issued.

(] (g) The department may extend the time for rendering a decision under
subparagraphs (b)(3) and (c)(3), without the applicant’s agreement, on an application from an
applicant who previously has been determined, after the exhaustion of available appellate remedies,
to have failed to comply with this chapter or any rule adopted or permit or approval issued under
this chapter, or to have misrepresented any material fact made in connection with any activity
regulated or prohibited by this chapter, pursuant to an action initiated under RSA 483-B:18. The
length of such an extension shall be no longer than reasonably necessary to complete the review of
the application, and shall not exceed 30 days unless the applicant agrees to a longer extension. The

department shall notify the applicant of the length of the extension.
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[} (R) The department may suspend review of an application for a proposed project on
a property with respect to which the department has commenced an enforcement action against the
applicant for any violation of this chapter, RSA 482-A, RSA 485-A:17, or RSA 485-A:29-44, or of any
rule adopted or permit or approval issued pursuant to this chapter, RSA 482-A, RSA 485-A:17, or
RSA 485-A:29-44. Any such suspension shall expire upon conclusion of the enforcement action and
completion of any remedial actions the department may require to address the violation; provided,
however, that the department may resume its review of the application sooner if doing so will
facilitate resolution of the violation. The department shall resume its review of the application at
the point the review was suspended, except that the department may extend any of the time limits
under this paragraph and its rules up to a total of 30 days for all such extensions. For purposes of
this subparagraph, “enforcement action” means an action initiated under RSA 482-A:13, RSA 482-
A:14, RSA 482-A:14-b, RSA 483-B:18, RSA 485-A:22, RSA 485-A:42, or RSA 485-A:43.

17 Minimum Shoreland Protection Standards. Amend RSA 483-B:9, 11(d) to read as follows:

(d) No fertilizer, except limestone, shall be applied to vegetation or soils located within

25 feet of the reference line of any public water. Beyond 25 feel, [low—phosphate—slow—release
nitrogen—fertilizer or limestone;] slow or controlled release fertilizer, as defined by rules
adopted by department, may be used [on-areas-beyond-25-feet-from-the referenee-line|.
18 Minimum Shoreland Protection Standards. RSA 483-B:9, V(a) through V(b}2)(A)(1i) is
repealed and reenacted to read as follows:
(a) Maintenance of a Waterfront Buffer.

(1) The waterfront buffer shall be those protected shorelands within 50 feet of the
reference line. The purpose of this buffer shall be to protect the quality of public waters while
allowing homeowner discretion with regard to water access, safety, viewscape maintenance, and lot
design.

(2) Within the waterfront buffer all of the following prohibitions and limitations shall
apply:

(A) No chemicals, including pesticides or herbicides of any kind, shall be applied
to ground, turf, or established vegetation except if applied by horticultural professionals who have a
pesticide application license issued by the department of agriculture or as allowed under special
permit issued by the division of pesticide control under rules adopted by the pesticide control board
under RSA 541-A, or fertilizers of any kind except those specified in RSA 483-B:9, 11(d).

(B) Rocks and stumps and their root systems shall be left intact in the ground
unless removal is specifically approved by the department, pursuant to RSA 482-A or RSA 483-B:11,
IT or unless rocks are removed to improve runoff control or the planting in the waterfront buffer, and
stumps that are removed are replaced with pervious surfaces, new trees. or other woody vegetation.

(C) No natural ground cover shall be removed except as necessary for a foot path

to water and access ways as provided under RSA 483-B:9, V(x)(2X1D), (viii) and (ix), for normal
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maintenance, to protect the waterfront buffer, cutting those portions that have grown over 3 feet in
height for the purpose of providing a view, to provide access to natural areas or shoreline, or as
specifically approved by the department, pursuant to RSA 482-A or RSA 483-B.

(D) Starting from the northerly or easterly boundary of the property, and
working along the shoreline, the waterfront buffer shall be divided into 50 by 50 foot segments.
Owners of land within the waterfront buffer shall measure, calculate, and maintain the tree, sapling,
shrub, and groundcover point score in each of these segments in accordance with the methods and
standards described in subparagraphs (i) through (ix).

(1) Tree and sapling diameters shall be measured at 4 1/2 feet above the
ground for existing trees and saplings, or by caliper at a height consistent with established nursery
industry standards when nursery stock is to be used, and are scored as follows:

Diameter or Caliper Score
1to 3 inches -1

3to 6inches —5

6 to 12 inches—10

12 to 24 inches —15
Greater than 24 inches- 25

(ii) Shrubs and groundcover plants shall be scored as follows:
Four square feet of shrub area - 1 point.

Ground cover planted in the form of sod or mat — one point for every 50 square feet.
Shrub and groundcover shall not count for more than 25 points in each full segment.

(i) Dead, diseased, or unsafe trees or saplings shall not be included in
sCOring.

(iv) If the total tree and sapling score in any b0 foot by 50 foot segment
exceeds 50 points, then trees, saplings, and shrubs over 3 feet in height may be removed as long as
the sum of the scores for the remaining trees and saplings in that segment does not total less than
50 points. If for any reason there is insufficient area for a full segment, or the segment contains
areas incapable of supporting trees and saplings, such as areas of rock, ledge, or beaches, the point
score requirement for the remaining vegetation in that partial segment shall be reduced
proportionally to that required of a full segment. Vegetation shall not be removed from any segment
which fails to meet the minimum peint score for that segment. Owners are encouraged to take
efforts to plan the maintenance of their waterfront buffer areas including the planting of additional
non-invasive vegetation to increase point scores within segments, thus providing sufficient points to
allow the future removal of vegetation as may become necessary while still meeting the requirements
of this paragraph.

(v} The department shall approve applications pursuant to RSA 482-A or

RSA 483-B that include the planting of trees, saplings, shrubs, and groundcover as necessary to at



W Ooe =1 &t s W~

L) QI G L W e W W N N NNN NN RN NN e e e e e e e e e
I ST 2 T N i N - S = N+ = RS B = - R~ SR N R - IR T < <R e GRS B = R = T s~ =

SB 154-FN - FINAL VERSION
-Page 8 -
least maintain either the existing point score or the minimum score required. The department shall
not approve any application that would result in a combined vegetation score of less than the
minimum score required where the segment initially meets the minimum score or would result in
any reduction of the point score where the segment does not initially meet the minimum score.

(vi) Owners of lots and holders of easements on lots that were legally
developed prior to July 1, 2008 may maintain but not enlarge cleared areas, including but not limited
to existing lawns, gardens, landscaped areas, beaches, and rights-of-way for public utilities, public
transportation, and public access, and may repair existing utility structures within the waterfront
buffer. Conversion to or planting of cleared areas with non-invasive species of ground cover, shrubs,
saplings, and trees is encouraged but shall not be required unless it is necessary to meet the
requirements of subparagraph (g)(2) or (g)(3), or RSA 483-B:11, 11,

{vii) Normal trimming, pruning, and thinning of branches to the extent
necessary to maintain the health of the planted area as well to protect structures, maintain
clearances, and provide views is permitted provided such activity does not endanger the health of the
plant.

(viii) When necessary for the completion of construction activities permitted
in accordance with RSA 483-B:6, a temporary 12-foot wide access path shall be allowed. On those
properties accessible only by water, this access path may be maintained provided it is stabilized with
a surface that will infiltrate stormwater. On other properties the access path shall be completely
restored and replanted with vegetation upon completion of construction except as allowed under
subparagraph (ix).

(ix} A permanent 6-foot wide foot path as well as access to any docks,
beaches, structures, existing open areas, and the water body, configured in a manner that will not
concentrate storm water runoff or contribute to erosion, are allowed.

(b) Maintenance of a Natural Woodland Buffer.

(1) A natural woodland buffer shall be maintained within 150 feet of the reference
line. The first 50 feet of this buffer is designated the waterfront buffer and is subject to the
additional requirements of subparagraph (a). The purpose of the natural woodland buffer shall be to
protect the quality of public waters by minimizing erosion, preventing siltation and turbidity,
stabilizing soils, preventing excess nutrient and chemical pollution, maintaining natural water
temperatures, maintaining a healthy tree canopy and understory, preserving fish and wildlife
habitat, and respecting the overall natural condition of the protected shoreland. |

(2) Within the natural wooedland buffer of a given lot the vegetation, except lawn,
within at least 25 percent of the area outside the waterfront buffer shall be maintained unaltered or
improved with additional vegetation. Owners of lots legally developed or landscaped prior to July 1,
2008 that do not comply with this standard are encouraged to, but shall not be required to, increase

the percentage of area to be maintained in an unaltered state. The percentage of area maintained in
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an unaltered state on nonconforming lots shall not be decreased.
18 Impervious Surfaces. Amend RSA 483-B:9, V(g) to read as follows:
(g) lmpervious surfaces.

(1) [Subjeet—to-subparagraph—2);] No more than 30 percent of the area of a lot
located within the protected shoreland shall be composed of impervious surfaces, unless a
stormwaler management system designed and certified by a professional engineer that will
not concentrate stormwaler runoff or contribute to erosion is implemented.

(2) If the impervious surface area will exceed 20 percent, but is less than 30
percent, a stormwater management system shall be implemented and maintained which is designed
to infiltrate increased stormwater from development occurring after the effective date of this
paragraph in accordance with rules established by the department under RSA 485-A:17.

(3) If the impervious surface area will exceed [20] 20 percent and the [natural] tree,
[and] sapling [eever], shrub, and groundcover in the waterfront buffer does not meet the [66-peint
mimimum]| point score requirement of RSA 483-B:8, V(a}(2MD) in any segment, then such segment
shall be planted, as determined by rule of the department, with [sative] trees, saplings, shrubs, or
[ratural-ground—eover] groundcover in sufficient guantity, type, and location either to meet the
minimum score or to provide at least an equivalent level of protection as provided by the minimum
score and shall be maintained in accordance with RSA 483-B:9, V(a).

20 Waivers. Amend RSA 483-B:9, V(1) to read as follows;
(i) The commissioner shall have the authority to grant [varianees] waivers from the
minimum standards of this section. Such authority shall be exercised [subjeet—+to-the-ertteria-whieh

govern-the-grant—of-a—variance by s zoningboard-ofadjustment—under—RSA-674:33 bY| if the

commissioner deems that strict compliance with the minimum standards of this section
will provide no material benefit to the public and have no material adverse effect on the
environment or the natural resources of the state. Waivers shall also be granted to
accommodate the reasonable needs of persens with disabilities.

21 Nonconforming Lots of Record. Amend RSA 483-B:10, [ to read as follows:

1. Except when otherwise prohibited by law, present and successive owners of an individual
undeveloped lot may construct a single family residential dwelling and appurtenant accessory
structures on it, notwithstanding the provisions of this chapter. Conditions may be imposed which,
in the opinion of the commissioner, more nearly meet the intent of this chapter, while still
accommodating the applicant’s rights.

22 New Paragraph; Nonconforming Lots of Record; Merger. Amend RSA 483-B:10 by inserting
after paragraph I the following new paragraph:

111. Consistent with RSA 674:39-a, a municipality shall not merge adjacent nonconforming
lots in common ownership without the consent of the owner.

23 Nonconforming Structures. RSA 483-B:11 is repealed and reenacted to read as follows:
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483-B:11 Nonconforming Structures.

I. Except as otherwise prohibited by law or applicable municipal ordinance, nonconforming
structures located within the protected shoreland may be repaired, replaced in kind, reconstructed in
place, altered, or expanded. Repair, replacement-in kind, or reconstruction in place may alter or
remodel the interior design or existing foundation of the nonconforming structure, but shall result in
no expansion or relocation of the existing footprint within the waterfront buffer. However, alteration
or expansion of a nonconforming structure may expand the existing footprint within the waterfront
buffer, provided the structure is not extended closer to the reference line and the proposal or
property is made more nearly conforming than the existing structure or the existing conditions of the
property.

II. For the purposes of this section, a proposal that is “more nearly conforming” means
alteration of the location or size of the existing footprints, or redevelopment of the existing conditions
of the property, such that the structures or the property are brought into greater conformity with the
design standards of this chapter. Methods for achieving greater conformity include, without
limitation, reducing the overall square footage of structural footprints, enhancing stormwater
management, adding infiltration areas and landscaping, upgrading wastewater treatment,
improving traffic management, or other enhancements that improve wildlife habitat or resource
protection.

IT1I. An expansion that increases the sewerage load to an onsite septic system, or changes or
expands the use of a septic system, shall require a subsurface approval issued by the department.

IV. Under paragraph I, and except as otherwise prohibited by law or applicable municipal
ordinance, primary nonconforming structures may be entirely demolished and reconstructed, with
continued encroachment into the waterfront buffer, provided the replacement structure 1s located
farther back from the reference line than the preexisting nonconforming structure.

24 Rulemaking. Amend RSA 483-B:17, IV to read as follows:

IV. Procedures and criteria for the size[;] and placement[-—and—eenstruction] of small
accessory structures such as storage sheds and gazebos, which are consistent with the intent of this
chapter, between the reference line and the primary building line.

25 Penalties. RSA 483-B:18, 111 is repealed and reenacted to read as follows:

I11. Persons violating the provisions of this chapter and damaging the public waterway who,
after notification by the department, fail to make a good faith effort at remediation and resteration
shall be subject to the following:

(a) Upon petition of the attorney general or of the municipality in which the violation
occurred, the superior court may levy upon any person violating this chapter a civil penalty in an
amount not to exceed $5,000 for each continuing viclation. The superior court shall have jurisdiction
to restrain a continuing vielation of this chapter, and to require remediation.

(b} The commissioner, after notice and hearing pursuant to RSA 541-A, may impose an
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administrative fine of up to $5,000 for each offense upon any person who violates this chapter.
Rehearings and appeals relating to such fines shall be governed by RSA 541. Imposition of an
administrative fine under this section shall not preclude the imposition of further civil penalties
under this chapter.

{c) Notwithstanding the $5,000 fine limit in subparagraph (b}, the administrative fine for
each repeat violation of this chapter may be multiplied by a factor of 2 for every previous violation
committed by the person or entity.

26 New Paragraph; Shoreland Advisory Committee. Amend RSA 483-B:21 by inserting after
paragraph VII the following new paragraph:

VIII. Any permit applications denied under any section of this chapter shall be reported to
the shoreland advisory committee by the department.

27 Permit Application Fees; Effective Date. Amend 2008, 5:28, II to read as follows:

II. Section 27 of this act shall take effect July 1, [2011] 2016.

28 Definitions. Amend BSA 483-B:4, XVII(a) to read as follows:

(a) For all lakes, ponds, and artificial impoundments greater than 10 acres in size, the
surface elevation as listed in the Consolidated List of Water Bodies subject to the [Gomprehensive]
shoreland water quality protection act as maintained by the department.

29 Shoreland Advisory Committee. Amend the introductory paragraph of RSA 483-B:21 to read
as follows:

There is established a shoreland advisory committee. All members shall be New Hampshire
residents representing diverse geographic areas of the state. The primary focus of this committee is
to address residential shorefront owner input and perspective relating to shoreland development
regulated under the [eemprehensive| shoreland water guality protection act under this chapter and
the regulation of shoreline structures under RSA 482-A.

30 Approval to Increase a Load on a Sewage System. Amend RSA 485-A:38, Il-a(c) to read as
follows: _

{c) When applicable, the proposed expansion, relocation, or replacement complies with
the requirements of the [comprehensive] shoreland water guality protection act, RSA 483-B.

31 Repeal. RSA 483-B:9, V(c)(1), relative to subdivision of land within the protected shoreland,
is repealed.

32 Powers and Duties of Commissioner; Reference Deleted. Amend RSA 125-0:6, | to read as
follows:

1. Develop a trading and banking program to provide appropriate compliance flexibility in
meeting the emission caps established under RSA 125-0:3, 111 |and—alowanee—requirements—of
RSA 125.0:21-and-RSA325-0:22], and to encourage earlier and greater emissions reductions and
the development of new emission control technologies in order to maximize the cost-effectiveness

with which the environmental benefits of this chapter are achieved.
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33 Rulemaking Authority. Amend RSA 125-0:8 to read as follows:
125-0:8 Rulemaking Authority.
[Il] The commissioner shall adopt rules under RSA 541-A, commencing no later than
180 days after the effective date of this section, relative to:
[é3] I. The establishment of trading and banking programs as authorized by RSA 125-
04, 1.

[(e)] II. The establishment of a method for allocating allowances and other emissions

reduction units or mechanisms as authorized by RSA 125-0:3, Il and III.
()] IHI. Emissions [and-allewanee] monitoring, [traeking;] recordkeeping, reporting, and

other such actions as may be necessary to verify compliance with this chapter.

34 Compliance Dates. Amend RSA 125-0:9 to read as follows:

125-0:9 Compliance Dates. The owner or cperator of each affected source shall comply with the
provisions of this chapter, excluding the subdivision on mercury emissions, RSA 125-0:11 through
125-0:18, [and
December 31, 2006.

35 Non-Severability. Amend RSA 125-0:10 to read as follows:

125-0:10 Non-Severability. No provision of [RSA—125-O:1throush-RSA125-0:18-0f] this
chapter shall be implemented in a manner inconsistent with the integrated, multi-pollutant strategy
[erRSA125-O:1-through-RSA125-0:18] of this chapter, and to this end, the provisions of [RSA325-
O-through-RSA-125-0:18-of] this chapter are not severable.

36 Compliance. The repeal of the regional greenhouse gas initiative program on January 1,

2012 under this act shall not affect each affected CO2 source’s obligation to satisfy the program’s
requirements for the compliance period ending December 31, 2011, including those contained in
adopted rules. All means of enforcement shall remain in place for these requirements, including the
provisions of RSA 125-0:7 and any permit issued or modified by the department of environmental

services in accordance with RSA 125-0:22, 1V,
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37 Use of Funds. Notwithstanding the provisions of RSA 125-0:23, all moneys in the
greenhouse gas emissions reduction fund as of July 1, 2011, and all subsequent moneys deposited
into the fund, shall be allocated by the commission as an additional source of funding to electric
distribution companies for CORE energy efficiency programs that are funded by system benefits
charges.

38 Repeal. The following are repealed:

I. RSA 6:12, I(b}272), relative to moneys deposited in the greenhouse gas emissions
reduction fund.
11. RSA 125-0:3, 11I(d), relative to carbon dioxide cap.
[1I. RSA 125-0:19 through 125-0:28, relative to the regional greenhouse gas initiative.
39 Effective Date.
[. Section 27 of this act shall take effect June 30, 2011.
I1. Sections 32-35 and paragraphs 1l and I11 of section 38 shall take effect January 1, 2012,
IIT. Paragraph I of section 38 of this act shall take effect January 1, 2013.

IV. The remainder of this act shall take effect upon its passage.
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LBAO
11-0810
Amended 05/10/11

SB 154-FN - FISCAL NOTE

AN ACT reforming and renaming the comprehensive shoreland protection act and
repealing New Hampshire's regional greenhouse gas initiative cap and trade
program for controlling carbon dioxide emissions. '

FISCAL IMPACT:

The Department of Environmental Services states this bill, as amended by the House

{Amendment #2011-1578h), will have no fiscal impact on state, county and local expenditures

and revenue,

METHODOLOGY:
The Department of Environmental Services states this bill makes changes to the shoreland
protection statute. The Department states the bill as amended will have no measurable fiscal
impact on revenue and expenditures as all application fees would continue at current levels and
there would be no new permitting processes or exemptions that would affect the number of
applications files. The Department notes there i1s a provision to refund application fees for
projects denied under certain specific circumstances. The Department indicates it has
historically denied fewer than 2 percent of all applications received and only a small percentage
of those denials would qualify for a refund. Therefore the Department states if there is any

fiscal impact it would be negligible.



LBAO

11-0810
Amended 06/27/11
SB 154 FISCAL NOTE
AN ACT reforming and renaming the comprehensive shoreland protection act and

repealing New Hampshire’s regional greenhouse gas initiative cap and trade
program for controlling carbon dioxide emissions.

FISCAL IMPACT:
The Public Utilities Commission and Department of Environmental Services staté this bill, as
amended by the House (Amendment #2011-2006h), will decrease state restricted revenues

and expenditures by approximately $6,728,835 in FY 2012 and by $13,457,669 in FY 2013 and

each year thereafter, and will decrease state expenditures by approximately $6,750 in FY 2012
and by $13,500 in FY 2013 and each year thereafter. This bill may decrease county and local

revenues and expenditures in FY 2012 and each year thereafter.

METHODOLOGY:
The Department of Environmental Services states this bill makes changes to the shoreland
protection statute. The Department states this bill as amended will have no measureable fiscal
impact on state, county, and local revenue and expenditures. The Department notes there is a
provision to refund application fees for projects dented under certain specific circumstances;
however, the Department has historically denied fewer than 2 percent of all applications and

only a small percentage of those denials would qualify for a refund.

The Public Utilities Commission and Department of Environmental Services state this bill
repeals the Greenhouse Gas Emissions Reduction Fund (GHGERF} and the Regional
Greenhouse Gas Initiative (RGGI) cap and trade program for contrelling carbon dioxide
emissions. The Commission and the Department state GHGERF is funded by the sale of NH
RGGI allowances and is distributed as grants to fund energy efficiency projects for citizens,
nonprofits, businesses, and governmental entities. The Commission states RGGI allowances
have been trading at or close to the auction floor price for the last two quarters, with some
allowances going unsold. The Commission and Department assume only 75 percent of
allowances will sell in FY 2012; therefore, if RGG] is repealed state restricted revenues to the
GHGERF would be reduced by approximately $6,728,835 in FY 2012 (3,560,230 New
Hampshire allowances for half of FY 2012 = * $1.89 floor price of allowances). State restricted
expenditures of GHGERF grants for energy efficiency projects would also be reduced by
$6,728,835. In FY 2013 through FY 2015 the Commission and Department assume all
allowances would sell at the auction floor price; therefore, if RGGI is repealed state restricted

revenues to the GHGERT would be reduced by approximately $13,457,669 in FY 2013 and each



year thereafter (7,120,460 New Hampshire allowances for FY 2013 through FY 2015* $1.89
floor price of allowances). Additionally, the Commission states this hill requires all monies in
the GHGERF as of July 1, 2011 (estimated by the Commission to be approximately $6,500,000)
and any subsequent monies deposited into the fund be allocated by the Commission to electric
distribution companies for CORE energy efficiency programs. To the extent state, county, and
local entities would apply for and receive GHGERF grants for energy efficiency projects, state,
county, and local restricted revenues will be reduced by an indeterminable amount in FY 2012

and each year thereafter.

The Commission and Department assume RGGI will stay in effect throughout the other New
England states where generators would continue to purchase RGGI allowances and incorporate
that cost into their dispatch bids on the wholesale market. PSNH is the only utility in New
Hampshire with a generation facility required to purchase RGGI allowances. 1f RGGI were
repealed the direct cost for PSNH to purchase these allowances will be reduced. PSNH has
indicated its compliance obligation is 4 million tons, of which it will receive 1.5 million free
allowances, At $1.89 per allowance, this will be $4,725,000 per year (4,000,000 — 1,500,000 =
2,500,000 * $1.89), or $0.0009 per kilowatt hour of default service load in calendar year 2012
and each year thereafter ($4,725,000/ 5,400,000,000 kilowatt hours). The Commission and
Department estimate state expenditures may decrease by approximately $6,750 in FY 2012 and
$13,500 in FY 2013 through FY 2015 (number of default service kilowatt hours purchased by
the state annually = 15,000,000 * $0.0009), based on information from the Department of
Administrative Services. Additionally, to the extent county and local governments are default
PSNH customers, county and local expenditures may decrease in FY 2012 and each year
thereafter. Because the Commission and Department do not know the kilowatt hours of default
PSNH service purchased by county and local governments, the exact fiscal impact cannot be

determined at this time.
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Sen. Bradley, Dist. 3
March 9, 2011
2011-0725s

06/09

Amendment to SB 154-FN

Amend the title of the bill by replacing it with the following:

AN ACT reforming and renaming the comprehensive shoreland protection act.

Amend the bill by replacing all after the enacting clause with the following:

1 Shoreland Water Quality Protection Act. Amend the chapter heading of RSA 483-B to read as
follows: )
CHAPTER 483-B
[COMPREHENSIVE] SHORELAND WATER QUALITY PROTECTION ACT
2 Shoreland Water Quality Protection; Minimum Standards Required. Amend RSA 483-B:2, iX
to read as follows:

IX. Control building sites, placement of structures, and land uses that may potentially

damage the public waters. B
3 Minimum Standards Required. Amend RSA 483-B:2, XV to read as follows:

XV. Anticipate and respond to the impacts of development in shoreland areas to the extent
they may potentially damage the public waters.

4 Definitions. Amend RSA 483-B:4, VII-b to read as follows:

VII-b. “Impervious surface” means any modified surface that cannot effectively absorb or
infiltrate water. Examples of impervious surfaces include, but are not limited to, roofs, and unless
designed to effectively absorb or infiltrate water, decks, patios, and paved, gravel, or crushed
stone driveways, parking areas, and walkways [unless—designed toeffectively abserborinfiltrate
water] ‘

VI-c. “Horticultural professional” means any arborist, landscape architect, or
gardening consultant whose function is that of providing services relative to horticulture.

5 Definitions. Amend RSA 483-B:4, X-b to read as follows:

X-b. “Natural ground cover” means any herbaceous plant or any woody seedling or shrub

rs;] Natural ground cover shall

not include lawns, landscaped areas, gardens, invasive species as listed by the department of
agriculture, markets, and food in accordance with RSA 430:53, III, exotic species as designated by

rule of the department of environmental services in accordance with RSA 487:24, VII, imported
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organic or stone mulches, or other artificial materials.
6 Definitions. Amend RSA 483-B:4, XIII to read as follows:

XIII. “Primary building line” means a setback for primary structures of [atdeast] 50 feet
from the reference line.

7 Definitions. Amend RSA 483-B:4, XV to read as follows:

XV. “Protected shoreland” means, for natural, fresh water bodies without artificial
impoundments, for artificially impounded fresh water bodies, except private garden water
features and ponds of less than 10 acres, and for coastal waters and rivers, all land located
within 250 feet of the reference line of public waters.

8 Definitions. Amend RSA 483-B:4, XVIII to read as follows:

XVIII, “Removal or removed” means girdled, felled, [killed—o¥] cut, sawed, pruned, pushed
over, buried, burned, or any other activity conducted to the extent that it otherwise [destruetively
alters-gr-altered] kills the vegetation,

% Definitions. Amend RSA 483-B:4, XVIII-c to-read as follows:

XVIIl-c. “Replace in kind” means the substitution of a new structure for an existing legal

structure, whether in total or in part]|

waters].
10 Definitions. Amend RSA 483-B:4, XX-a to read as follows:
XX-a. “Shoreland frontage means the [average—of-the—distances—ofthe—actual-natural

ines] actual shoreland frontage

along the water front measured at the reference line.
11 Definitions. Amend RSA 483-B:4, XXII to read as follows:

XXII. “Structure” means anything constructed or erected for the support, shelter or

enclosure of persons, animals, goods, or property of any kind, with a fixed permanent location on or
in the ground, exclusive of fences. -
12 Definitions. Amend RSA 483-B:4, XXIV-b to read as follows:
XXIV-b. “Unaltered state” means [native] vegetation allowed to grow without cutting,
limbing, trimming, pruning, mowing, or other similar activities except as needed [to-maintain-the

nt] for plant health,

normal maintenance, and renewal.

13 Enforcement by Commissioner; Duties; Woodland Buffer. Amend RSA 483-B:5, II to read as

follows:

II. The commissioner or his or her designee may, for cause, enter upon any subject land or
parcel at any reasonable time after written notification and with prior permission of the
owner to perform oversight and enforcement duties provided for in this chapter.

14 Permit Required; Exemption. Amend RSA 483-B:5-b, I to read as follows:
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I.(a) No person shall commence construction, excavation, or filling activities within the
protected shoreland without obtaining a permit from the department to ensure compliance with this
chapter. For projects which have no impact on water quality and which follow department
rules, the applicant shall qualify for a permit by notification. The owner may proceed with
the proposed project immediately upon receipt of written notice from the department that a
complete and appropriate notification has been received by the department. A notification
shall be complete and appropriate provided it meets or exceeds all of the minimum
standards under RSA 483-B:9, includes a notification form signed by the owner of property,
the name and address of the property owner, the address of the site on which the work will
occur, the name of the jurisdictional waterbody, the tax map and lot number on which the
proposed work will occur, plans clearly and accurately depicting the work to be completed
relative to the reference line of the jurisdictional waterbody, photographs of the area to be
impacted, and identification of those project criteria listed below that would qualify the
project for a permit by notification. Such project criteria shall include:

(1) Construction, excavation, and filing, or other activity that impacts less
than 1,500 square feet and adds no more than 900 square feet of impervious area within a
protected shoreland area.

(2) Construction, excavation, and filling, directly related to stormwater
management improvementis and erosion conirol projects or environmental restoration or
enhancement projects.

(3) Maintenance, repairs, and improvements of public utilities, public roads,
and public access facilities.

(4) Any additional activities defined as qualified for a permit by notification
by rules of the departmendt. :

(b) The permit application fee shall be $100 plus $.10 per square foot of areal affected by
the proposed activities and shall be deposited .in the wetlands and shorelands review fund
established under RSA 482-A:3, I1I. Such fees shall be capped as follows:

(1) For projects that gualify for permit by notification under RSA 483-B:17, X, $100
for restoration of water quality improvement projects and $250 for all other permit by notification
projects.

(2) For projects of 0-9,999 square feet, that do not gualify for a permit by
notification, $750.

(3) For projects of 10,000-24,999 square feet, $1,875. ‘

(4) For projects of 25,000 square feet or more, $3,750.

‘(c) If the application is denied after relying on the recommendations of the
department, the application fee shall be refunded to the applicant within 30 days of such

denial.
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15 New Paragraph; Permit Required; Exemption. Amend RSA 483-B:5-b by inserting after
paragraph IV-a the following new paragraph:

IV-b. No permits issued by the departme'r‘lt pursuant to this chapter that involve private,
non-federal undertakings shall require coordination with or clearance by the New Hampshire
division of historical resources.

16 Permit Required; Exemption. Amend RSA 483-B:5-b, V to read as follows:
V.(a) Within 30 days of receipt of an application for a permit or [#5] 30 days of receipt of an

application for a permit that will require a [varis

a] waiver of the minimum standards of RSA 483-B:9, the department shall request any additional
information reasonably required to complete its evaluation of the application, and provide the
applicant with any written technical comments the department deems necessary. Any request for
additional information shall specify that the applicant submit such information as soon as
practicable and notify the applicant that if all of the requested information is not recéived within
[66] 120 days of the request, the department shall deny the application.
(b) When the department requests adciitional information pursuant to subparagraph (a),
the department shall, within [86] 20 days of the department’s receipt of the information:
(1) Approve the application[4a-whele-erinpeart;] and issue a permit; or .
(2) Deny the application, and issue written findings in support of the denial; or
(3) Extend the time for rendering a decision on the application for good cause and
with the written agreement of the applicant.
(¢) Where no request for additional irﬁ'ormation 18 made, the department shall, within

30 days of receipt of the application for a permit or [¥8] 30 days of receipt of an application for a

permit that will require a [vari a] waiver of the

minimum standards of RSA 483-B:9[:],

{(B] approve or deny the application[-in-whele erin-part-andissue-a-permitior
€2)~—Deﬂy-ﬁhe—aﬁphea¢ﬂeﬁ—&nd—xeaﬂe] with written findings in support of the [denial;

with-the-written-agreement-of the applicant] decision.

{d) Within 5 business days of receipt of a permit by notification filing the
department shall issue a written notice to the property owner or agent stating that the
notification has either been accepted or rejected.

[€] (e)(1) The time limits prescribed 5y this paragraph shall supersede any time limits
provided in any other provision of law. If the department fails to act within the applicable time
frame established in subparagraphs (b) and (c), the applicant may ask the department to issue the
permit by submitting a written request. If the applicant has previously agreed to accept

communications from the department by electronic means, a request submitted electronically by the
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applicant shall constitute a written request.

(2) Within 14 days of the date of receipt of a written request from the applicant to
issue the permit, the department shall: )

(A) Approve the application, in whole or in part, and issue a permit; or
(B) Deny the application and issue written findings in support of the denial.

(3) If the department does not issue either a permit or a written denial within the
14-day period, the applicant shall be deemed to have a permit by default and may proceed with the
project as presented in the application. The authorization provided by this subparagraph shall not
relieve the applicant of complying with all requirements applicable to the project, inclulding but not
limited to requirements established in or under this chapter and RSA 485-A relating to water
quality.

(4) Upon receipt of a written request from an applicant, the department shall issue
written confirmation that the applicant has a permit by default pursuant to subparagraph (d)(3),
which authorizes the applicant to proceed with the project as presented in the application and
requires the work to comply with all requirements applicable to the project, including but not limited
to requirements established in or under this chapter and RSA 485-A relating to water quality.

[¢e3] (f) All applications filed in accordance with the rules adopted by the department
under RSA 483-B:17 and which meet the minimum standards of this chapter shall be approved and
a permit shall be issued.

[B] (g¢) The department may extend the time for rendering a decision under
subparagraphs (b)(3) and (c)(3), without the applicant’s agreement, on an application from an
applicant who previously has been determined, after the exhaustion of available appellate remedies,
to have failed to comply with this chapter or any rule adopted or permit or approval issued under
this chapter, or to have misrepresented any material fact made in connection with any activity
regulated or prohibited by this chapter, pursuant to an action initiated under RSA 483-B:18. The
length of such an extension shall be no longer than reasonably necessary to complete the review of
the application, and shall not exceed 30 days unless the applicant agrees to a longer extension. The
department shall notify the applicant of the length of the extension.

[()) (h) The department may suspend review of an application for a proposed project on
a property with respect to which the department has commenced an enforcement action against the
applicant for any violation of this chapter, RSA 482-A, RSA 485-A:17, or RSA 485-A:29-44, or of any
rule adopted or permit or approval issued pursuant to this chapter, RSA 482-A, RSA 485-A:17, or
RSA 485-A:29-44. Any such suspension shall expire upon conclusion of the enforcement action and
completion of any remedial actions the department may require to address the violation; provided,
however, that the department may resume its review of the application sooner if doing so will
facilitate resolution of the violation. The department shall resume its review of the application at

the point the review was suspended, except that the department may extend any of the time limits




W 0 =~ M v bk W N

[ S T 7 S % B 7 B - S T B o' TN o/ B o< BN X BN = N N o> T - N o N o T o R v R N e S B e B e B o B o con Y o e
g 6 S R WON = O W o S0 U AW N O Ww e 3 Ot R WY -~ O

Amendment to SB 154-FN
-Page 6 -
under this paragraph and its rules up to a total of 30 days for all such extensions. For purposes of
this subparagraph, “enforcement action” means an action initiated under RSA 482-A:13, RSA 482-
A:14, RSA 482-A:14-b, RSA 483-B:18, RSA 485-A:22, RSA 485-A:42, or RSA 485-A:43.
17 Minimum Shoreland Protection Standards. Amend RSA 483-B:9, II(d) to read as follows:
(d) No fertilizer, except limestone, shall be applied to vegetation or soils located within
25 feet of the reference line of any public water. Beyond 25 feet, limestone or any fertilizer
containing low phosphate[;] and slow release nitrogen [fertilizer-er-limestone;] may be used [on
areasbeyond-26-feet-from thereference line].
18 Minimum Shoreland Protection Standards. RSA 483-B:9, V(a) through V(b)(2}A)({1) is
repealed and reenacted to read as follows:
(a) Maintenance of a Waterfront Buffer.

(1) The waterfront buffer shall be those protected shorelands within 50 feet of the
reference line. The purpose of this buffer shall be to protect the quality of public waters while
allowing homeowner discretion with regard to water access, safety, viewscape maintenance, and lot
design.

{2) Within the waterfront buffer all of the following prohibitions and limitations shall
apply:

(A) No chemicals, including pesticides or herbicides of any kind shall be applied
to ground, turf, or established vegetation except if applied by horticultural professionals who have a
pesticide application license issued by the department of agriculture or as allowed under special
permit issued by the division of pesticide control under rules adopted by the pesticide control board
under RSA 541-A, or fertilizers of any kind except those specified in RSA 483-B:9, 1I(d).

(B) Rocks and stumps and their root systems shall be left intact in the ground
unless removal is specifically approved by the department, pursuant to RSA 482-A or RSA 483-B:11,
II or unless rocks are removed to improve runoff control or the planting in the waterfront buffer, and
stumps that are removed are replaced with pervious surfaces, new trees, or other woody vegetation.

(C) No natural ground cover shall be removed except as necessary for a foot path
to water and access ways as provided under RSA 483-B:9, V(a)(2)(D)(ix), for normal maintenance, to
protect the waterfront buffer, cutting those portions that have grown over 3 feet in height for the
purpose of providing a view, to provide access to natural areas or shoreline, or as specifically
approved by the department, pursuant to RSA 482-A or RSA 483-B.

(D) Starting from the northerly or easterly boundary of the property, and
working along the shoreline, the waterfront buffer shall be divided into 50 by 50 foot segments.
Owners of land within the waterfront buffer shall measure, calculate, and maintain the tree, sapling,
shrub, and groundcover point score in each of these segments in accordance with the methods and
standards described in subparagraphs (i) through (ix).

(1) Tree and sapling diameters shall be measured at 4 1/2 feet above the
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ground for existing trees and saplings, or by caliper at a height consistent with established nursery
industry standards when nursery stock is to be used, and are scored as follows:
Diameter or Caliper Score
1to 3 inches—1
3 to 6 inches—5
6 to 12 inches ~10
12 to 24 inches —15
Greater than 24 inches- 25

(ii) Shrubs and groundcover plants shall be scored as follows:
Four square feet of shrub area ~ 1 point.

Ground cover planted in the form of sod or mat — one point for every 50 square feet.
Shrub and groundcover shall not count for more than 25 points in each full segment.

(iii) Dead, diseased, or unsafe trees or saplings shall not be included in
scoring.

(iv) If the total tree and sapling score in any 50 foot by 50 foot segment
exceeds 50 points, then trees, saplings, shrubs, and-groundcover (vegetation) may be removed as long
as the sum of the scores for the remaining trees and saplings in that segment does not total less than
50 points. If for any reason there is insufficient area for a full segment, or the segment contains
areas incapable of supporting trees and saplings, such as areas of rock, ledge, or beaches, the point
score requirement for the remaining vegetation in that partial segment shall be reduced
proportionally to that required of a full segment. Vegetation shall not be removed from any segment
which fails to meet the minimum point score for that segment. Owners are encouraged to take
efforts to plan the maintenance of their waterfront buffer areas including the planting of additional
non-invasive vegetation to increase point scores within segments, thus providing sufficient points to
allow the future removal of vegetation as may become necessary while still meeting the requirements
of this paragraph.

(v) The department shall approve applications pursuant to RSA 482-A or
RSA 483-B that include the planting of trees, saplings, shrubs, and groundcover as necessary to at
least maintain either the existing point score or the minimum score required. The department shall
not approve any application that would result in a combined vegetation score of less than the
minimum score required where the segment initially meets the minimum score or would result in
any reduction of the point score where the segment does not initially meet the minimum score.

(vi) Owners of lots and holders of easements on lots that were legally
developed prior to July 1, 2008 may maintain but not enlarge cleared areas, including but not limited
to existing lawns, gardens, landscaped areas, beaches, and rights-of-way for public utilities, public
transportation, and public access, and may repair existing utility structures within the waterfront

buffer. Conversion to or planting of cleared areas with non-invasive species of ground cover, shrubs,
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saplings, and trees is encouraged but shall not be required unless it is necessary to meet the
requirements of subparagraph (g)(2) or (g)(3), or RSA 483-B:11, II.

(vil) Normal trimming, pruning, and thinning of branches to the extent
necessary to maintain the health of the planted area as well to protect structures, maintain
clearances, and provide views is permitted provided such activity does not endanger the health of the
plant,

(viii) When necessary for the completion of construction activities permitted
in accordance with RSA 483-B:6, a temporary 12 foot wide access path shall be allowed. On those
properties accessible only by water, this access path may be maintained provided it is stabilized with
a surface that will infiltrate stormwater. On other properties the access path shall be completely
restored and replanted with vegetation upon completion of construction except as allowed under
gsubparagraph (ix).

(ix) A permanent 6-foot wide foot path as well as access to any docks,
beaches, structures, existing open areas, and the water body, configured in a manner that will not
concentrate storm water runoff or contribute to erosion, are allowed.

(b) Maintenance of a Natural Woodland Buffer.

(1) A natural woodland buffer shall be maintained within 150 feet of the reference
line. The first 50 feet of this buffer is designated the waterfront buffer and is subject to the
additional requirements of subparagraph (a). The purpose of the natural woodland buffer shall be to
protect the quality of public waters by minimizing erosion, preventing siltation and turbidity,
stabilizing soils, preventing excess nutrient and chemical pollution, maintaining natural water
temperatures, maintaining a healthy tree cancpy and understory, preserving fish and wildlife
habitat, and respecting the overall natural condition of the protected shoreland.

(2) Within the natural woodland buffer of a given lot the vegetation, except lawn,
within at least 25 percent of the area outside the waterfront buffer shall be maintained unaltered or
improved with additional vegetation. Owners of lots legally developed or landscaped prior to duly 1,
2008 that do not comply with this standard are encouraged to, but shall not be required to, increase
the percentage of area to be maintained in an unaltered state. The percentage of area maintained in
an unaltered state on nonconforming lots shall not be decreased.

19 Impervious Surfaces. Amend RSA 483-B:9, V(g) to read as follows:
(g) Impervious surfaces,

(1) [Subject-to-subparegraph<2);] No more than 30 percent of the area of a lot
located within the protected shoreland shall be composed of impervious surfaces, unless a
stormwater management system designed and certified by a professional engineer that will
not concentrate stormwater runoff or contribute to erosion is implemented.

(2) If the impervious surface area will exceed 20 percent, a stormwater management

system shall be implemented and maintained which is designed to infiltrate increased stormwater




e 0 =3 O o W N e

G Lo W W W W W 0 NN N RN NN N NN N e e = e e e e e e
B o I B S I - T S R e B = B N = T~ L " SO ~'C R S R = B = B + - B N = B T - R =

Amendment to SB 154-FN
-Page 9 -

from development occurring after the effective date of this paragraph in accordance with rules
established by the department under RSA 485-A:17.
(3) If the impervious surface area will exceed [20] 30 percent and the [ratursl] tree,
[end] sapling [eevex], shrub, and groundcover in the waterfront buffer does not meet the [50-point
mimimum] point score requirement of RSA 483-B:9, V(a)(2X(D) in any segment, then such segment
shall be planted, as determined by rule of the department, with [native] trees, saplings, shrubs, or
[ratural-ground-eover] groundcover in sufficient quantity, type, and location either to meet the
minimum score or to provide at least an equivalent level of protection as provided by the minimum
score and shall be maintained in accordance with RSA 483-B:9, V(a).
20 Waivers. Amend RSA 483-B:9, V(i) to read as follows;
(i) The commissioner shall have the authority to grant [vasianees] waivers from the
minimum standards of this section. Such authority shall be exercised [subjeet-to-the-eriteria—which

e—prant—of-a—varianee-by-a voning-board-of adjustment—under RSA 67433 1b)] if the

commissioner deems that strict compliance with the minimum standards of this section
will provide no material benefit to the public and have no material adverse effect on the
environment or the natural resources of the state. Waivers shall also be granted to
accommaodate the reasonable needs of persons-with disabilities.

21 Nonconforming Lots of Record. Amend RSA 483-B:10, I to read as follows:

[. Except when otherwise prohibited by law, present and successive owners of an individual
undeveloped lot may construct a single family residential dwelling and appurtenant accessory
structures on it, notwithstanding the provisions of this chapter. Conditions may be imposed which,
in the opinion of the commissioner, more nearly meet the intent of this chapter, while still
accommodating the applicant’s rights.

22 New Paragraph; Nonconforming Lots of Record; Merger. Amend RSA 483-B:10 by inserting
after paragraph II the following new paragraph:

ITI. Consistent with RSA 674:39-a, a municipality shall not merge adjacent nonconforming
lots in common ownership without the consent of the owner.

23 Nonconforming Structures. RSA 483-B:11 is repealed and reenacted to read as follows:
483-B:11 Nonconforming Structures,

I. Except as otherwise prohibited by law cor applicable municipal ordinance, nonconforming
structures located within the protected shoreland may be repaired, replaced in kind, reconstructed in
place, altered, or expanded. Repair, replacement-in kind, or reconstruction in place may alter or
remodel the interior design or existing foundation of the nonconforming structure, but shall result in
no expansion or relocation of the existing footprint within the waterfront buffer. However, alteration
or expansion of a nonconforming structure may expand the existing footprint within the waterfront
buffer, provided the structure is not extended closer to the reference line and the proposal or

property is made more nearly conforming than the existing structure or the existing conditions of the
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property.

II. For the purposes of this section, a proposal that is “more nearly conforming” means
alteration of the location or size of the existing footprints, or redevelopment of the existing conditions
of the property, such that the structures or the property are brought into greater conformity with the
design standards of this chapter. Methods for achieving greater conformity include, without
limitation, reducing the overall square footage of structural footprints, enhancing stormwater
management, adding infiltration areas and landscaping, upgrading wastewater treatment,
improving traffic management, or other enhancements that improve wildlife habitat or resource
protection.

ITII. An expansion that increases the sewerage load to an onsite septic system, or changes or
expands the use of a septic system, shall require a subsurface approval issued by the department.

IV. Under paragraph I, and except as oth-érwise prohibited by law or applicable municipal
ordinance, primary nonconforming structures may be entirely demolished and reconstructed, with
continued encroachment into the waterfront buffer, provided the replacement structure is located
farther back from the reference line than the preexisting nonconforming structure.

24 Rulemaking. Amend RSA 483-B:17, IV to read as follows:

IV. Procedures and criteria for the size[;] and placement[—and-eonstruetien] of small
acecessory structures such as storage sheds and gailebos, which are consistent with the intent of this
chapter, between the reference line and the primary building line.

25 Penalties. RSA 483-B:18, I1I is repealed and reenacted to read as follows:

III. Persons violating the provisions of this chapter and damaging the public waterway who,
after notification by the department, fail to make a good faith effort at remediation and restoration
shall be subject to the following:

(a) Upon petition of the attorney genéi‘al or of the municipality in which the violation
occurred, the superior court may levy upon any person violating this chapter a civil penalty in an
amount not to exceed $5,000 for each continuing violation. The superior court shall have jurisdiction
to restrain a continuing violation of this chapter, and to require remediation.

(b) The commissioner, after notice and hearing pursuant to RSA 541-A, may impose an
administrative fine of up to $5,000 for each offense upon any persen who violates this chapter.
Rehearings and appeals relating to such fines sﬁall be governed by RSA 541. Imposition of an
administrative fine under this section shall not preclude the imposition of further civil penalties
under this chapter.

(¢) Notwithstanding the $5,000 fine limit in subparagraph (b), the administrative fine for
each repeat violation of this chapter may be multiplied by a factor of 2 for every previous violation
committed by the person or entity.

26 New Paragraph; Shoreland Advisory Com}nittee. Amend RSA 483-B:21 by inserting after
paragraph VII the following new paragraph:
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VIII. Any permit applications denied under any section of this chapter shall be reported to
the shoreland advisory committee by the department.
27 Permit Application Fees; Effective Date. Amend 2008, 5:28, 11 to read as follows:
II. Paragraph I of section 27 of this act shall take effect July 1, [2611] 2016.

28 Definitions. Amend RSA 483-B:4, XVII(a) to read as follows:

(a) For all lakes, ponds, and artificial impoundments greater than 10 acres in size, the
surface elevation as listed in the Consolidated List of Water Bodies subject to the [Comprehensive]
shoreland water quality protection act as maintained by the department.

29 Shoreland Advisory Committee. Amend the introductory paragraph of RSA 483-B:21 to read
as follows:

There is established a shoreland advisory committee. All members shall be New Hampshire
residents representing diverse geographic areas of the state. The primary focus of this committee is
to address residential shorefront owner input and perspective relating to shoreland development
regulated under the [esmprehensive] shoreland water quality protection act under this chapter and
the regulation of shoreline structures under RSA 482-A.

30 Approval to Increase a Load on a Sewage System. Amend RSA 485-A:38, II-a(c) to read as
follows:

() When applicable, the proposed expansion, relocation, or replacement complies with
the requirements of the [eemprehensive] shoreland water quality protection act, RSA 483-B.

31 Repeal. RSA 483-B:9, V(c)(1), relative to subdivision of land within the protected shoreland,
is repealed.

32 Effective Date.

I. Section 27 of this act shall take effect June 30, 2011.
II. The remainder of this act shall take effect 60 days after its passage.
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Amendment to SB 154-FN

Amend the title of the bill by replacing it with the following:

AN ACT reforming and renaming the comprehensive shoreland protection act.

Amend the bill by replacing all after the enacting clause with the following:

1 Shoreland Water Quality Protection Act. Amend the chapter heading of RSA 483-B to read as
follows:
CHAPTER 483-B
[COMPREHENSIVE] SHORELAND WATER QUALITY PROTECTION ACT
2 Shoreland Water Quality Protection; Minimum Standards Required. Amend RSA 483-B:2, IX
to read as follows:

IX. Control building sites, placement of structures, and land uses that may potentially

damage the public waters. .
3 Minimum Standards Required. Amend RSA 483-B:2, XV to read as follows:

XV. Anticipate and respond to the impacts of development in shoreland areas to the extent
they may potentially damage the public waters.

4 Definitions. Amend RSA 483-B:4, VII-b to read as follows:

VII-b. “Impervious surface” means any modified surface that cannot effectively absorb or
infiltrate water. Examples of impervious surfaces include, but are not limited to, roofs, and unless
designed to effectively absorb or infiltrate water, decks, patios, and paved, gravel, or crushed
stone driveways, parking areas, and walkways [unless—desigred—teo i
water]

VII-e. “Horticultural professional” means any arborist, landscape architect, or
gardening consultant whose function is that of providing services relative to horticulture.
5 Definitions. Amend RSA 483-B:4, X-b to read as follows:
X.b. “Natural ground cover” means any herbaceous plant or any woody seedling or shrub

generally less than 3 feet in height.

not include lawns, landsecaped areas, gardens, invasive species as listed by the department of
agriculture, markets, and food in accordance with RSA 430:53, III, exotic species as designated by
rule of the department of environmental services in accordance with RSA 487:24, VII, imported
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organic or stone mulches, or other artificial materials.
6 Definitions. Amend RSA 483-B:4, XIII to read as follows:

XIII. “Primary building line” means a setback for primary structures of [atleast] 50 feet
from the reference line. '

7 Definitions. Amend RSA 483-B:4, XV to read as follows:

XV. “Protected shoreland” means, for natural, fresh water bodies without artificial
impoundments, for artificially impounded fresh water bodies, except private garden water
features and ponds of less than 10 acres, and for coastal waters and rivers, all land located
within 250 feet of the reference line of public waters.

8 Definitions. Amend RSA 483-B:4, XVIII to read as follows:

XVIII. “Removal or removed” means girdled, felled, [killed;—or] cut, sawed, pruned, pushed
over, buried, burned, or any other activity conducted to the extent that it otherwise [destruetively
alters-or-altered] kills the vegetation.

9 Definitions. Amend RSA 483-B:4, XVIII-c to read as follows:

XVIll-c. “Replace in kind” means the substitution of a new structure for an existing legal

structure, whether in total or in partj;—w -6 i i iné i i

XX-a. “Shoreland frontage” means the [average e

ines] actual shoreland frontage

along the water front measured at the reference line.
11 Definitions. Amend RSA 483-B:4, XXII to read as follows:
XXII. “Structure” means anything constructed or erected for the support, shelter or

enclosure of persons, animals, goods, or property of any kind, with a fixed permanent location on or
in the ground, exclusive of fences.
12 Definitions. Amend RSA 483-B:4, XXIV-b to read as follows:
XXIV-b. “Unaltered state” means [native] vegetation allowed to grow without cutting,
limbing, trimming, pruning, mowing, or other similar activities except as needed [to—-maintain-the
ing—trimmed,—asalowed by—rulos—of the—departmes t] for plant health,
normal maintenance, and renewal.

13 Enforcement by Commissioner; Duties; Woodland Buffer. Amend RSA 483-B:5, II to read as

follows:

II. The commissioner or his or her designee may, for cause, enter upon any subject land or
parcel at any reasonable time after written notification and with prior permission of the
owner to perform oversight and enforcement duties provided for in this chapter.

14 Permit Required; Exemption. Amend RSA 483-B:5-b, I to read as follows:
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I.(a) No person shall commence construction, excavation, or filling activities within the
protected shoreland without obtaining a permit from the department to ensure compliance with this
chapter. For projects which have no impact on water quality and which follow department
rules, the applicant shall qualify for a permit by notification. The owner may proceed with
the proposed project immediately upon receipt of written notice from the department that a
complete and appropriate notification has been received by the department. A notification
shall be complete and appropriate provided it meets or exceeds all of the minimum
standards under RSA 483-B:9, includes a notification form signed by the owner of property,
the name and address of the property owner, the address of the site on which the work will
occur, the name of the jurisdictional waterbody, the tax map and lot number on which the
proposed work will oceur, plans clearly and accurately depicting the work to be completed
relative to the reference line of the jurisdictioﬁal waterbody, photographs of the area to be
impacted, and identification of those project criteria listed below that would qualify the
project for a permit by notification. Such project criteria shall include:

(1) Construction, excavation, and filing, or other activity that impacts less
than 1,500 square feet and adds no more than 900 square feet of impervious area within a
protected shoreland area.

(2} Construction, excavation, ‘and filling, directly related to stormuwater
management improvemenis and erosion control projects or environmental restoration or
enhancement projects.

(8) Maintenance, repairs, and improvements of public utilities, public roads,
and public access facilities.

(4) Any similar activities defined as qualified for a permit by notification by
rules of the department. i

(b) The permit application fee shall be $100 plus $.10 per square foot of area affected by
the proposed activities and shall be deposited in the wetlands and shorelands review fund
established under RSA 482-A:3, ITII. Such fees shall be capped as follows:

(1) For projects that qualify for permit by notification under RSA 483.B:17, X, $100
for restoration of water quality improvement projects and $250 for all other permit by notification
projects. .

(2) For projects of 0-9,999 square feet, that do not qualify for- a permit by
notification, $750.

(3) For projects of 10,000-24,999 square feet, $1,875.

(4) For projects of 25,000 square feet or more, $3,750.

(c) If the application is denied after relying on the recommendations of the

department, the application fee shall be refuﬁded to the applicant within 30 days of such
denial.
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15 New Paragraph; Permit Required; Exemption. Amend RSA 483-B:5-b by inserting after
paragraph IV-a the following new paragraph:

IV.b. No permits issued by the department pursuant to this chapter that involve private,
non-federal undertakings shall require coordination with or clearance by the New Hampshire
division of historical resources.

16 Permit Required; Exemption. Amend RSA 483-B:5-b, V to read as follows:
V.(a) Within 30 days of receipt of an application for a permlt or [75] 30 days of receipt of an

application for a permit that will require a [va=i
a] waiver of the minimum standards of RSA 483-B:9, the department shall request any additional
information reasonably required to complete its evaluation of the application, and provide the
applicant with any written technical comments the department deems necessary. Any request for
additional information shall specify that the applicant submit such information as scon as
practicable and notify the applicant that if all of the requested information is not recéived within
[80] 120 days of the request, the department shall deny the application.
(b) When the department requests additional information pursuant to subparagraph (a),
the department shall, within [30] 20 days of the department’s receipt of the information:
(1) Approve the application[in-whele-ex-in-part;] and issue a permit; or
(2) Deny the apph'catioﬁ, and issue written findings in support of the denial; or
(3) Extend the time for rendering a decision on the application for good cause and
with the written agreement of the applicant.
(c) Where no request for additional information is made, the department shall, within
30 days of receipt of the application for a permit or [75] 3¢ days of receipt of an application for a

permit that will require a [varianee

minimum standards of RSA 483-B:9{3],
{1)] approve or deny the apphcatwn[—m—whe}e-em—paﬂmaadqs&lea-pefmﬂ—ef
{2)Deny-the-application,-and-issue] with written findings in support of the [denial;

s} waiver of the

(d) Within 5 business days of receipt of a permit by notification filing the

department shall issue a written notice to the property owner or agent stating that the
notification has either been accepted or rejected.

)] (e)(1) The time limits prescribed by this paragraph shall supersede any time limits
provided in any other provision of law. If the department fails to act within the applicable time
frame established in subparagraphs (b) and (c), the applicant may ask the department to issue the
permit by submitiing a written request. If the applicant has previously agreed to accept

communications from the department by electronic means, a request submitted electronically by the
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applicant shall constitute a written request.

(2) Within 14 days of the date of receipt of a written request from the applicant to
issue the permit, the department shall:

(A) Approve the application, in whole or in part, and issue a permit; or
(B) Deny the application and issue written findings in support of the denial.

(3) If the department does not issue either a permit or a written denial within the
14-day period, the applicant shall be deemed to have a permit by default and may proceed with the
project as presented in the application. The authorization provided by this subparagraph shall not
relieve the applicant of complying with all requirements applicable to the project, including but not
limited to requirements established in or under this chapter and RSA 485-A relating to water
quality.

(4) Upon receipt of a written request from an applicant, the department shall issue
written confirmation that the applicant has a permit by default pursuant to subparagraph (d)(3),
which authorizes the applicant to proceed with the project as presented in the application and
requires the work to comply with all requirements applicable to the project, including but not limited
to requirements established in or under this chapter and RSA 485-A relating to water quality.

€] () All applications filed in accordance with the rules adopted by the department
under RSA 483-B:17 and which meet the minimum standards of this chapter shall be approved and
a permit shall be issued.

[€®] (g) The department may extend the time for rendering a decision under
subparagraphs (b)(3) and (c)(3), without the applicant’s agreement, on an application from an
applicant who previously has been determined, after the exhaustion of available appellate remedies,
to have failed to comply with this chapter or any rule adopted or permit or approval issued under
this chapter, or to have misrepresented any material fact made in connection with any activity
regulated or prohibited by this chapter, pursuant to an action initiated under RSA 483-B:18. The
length of such an extension shall be no longer than reasonably necessary to complete the review of
the application, and shall not exceed 30 days unless the applicant agrees to a longer extension. The
department shall notify the applicant of the length of the extension.

[(®] (h) The department may suspend review of an application for a proposed project on
a property with respect to which the department has commenced an enforcement action against the
applicant for any violation of this chapter, RSA 482-A, RSA 485-A:17, or RSA 485-A:29-44, or of any
rule adopted or permit or approval issued pursuant to this chapter, RSA 482-A, RSA 485-A:17, or
RSA 485-A:29-44. Any such suspension shall expire upon conclusion of the enforcement action and
completion of any remedial actions the department may require to address the viclation; provided,
however, that the department may resume its review of the application sooner if doing so will
facilitate resolution of the violation. The department shall resume its review of the application at

the point the review was suspended, except that the department may extend any of the time limits



@ 0 =1 A U s W N -

W W G W W W W L A NN NN NN NN R R R e e e e e e
@ 3 B W N = O @ 00 =1 ;MO e W N= O e -], G W N E O

Amendment to SB 154-FN
-Page 6 -
under this paragraph and its rules up to a total of 30 days for all such extensions. For purposes of
this subparagraph, “enforcement action” means an action initiated under RSA 482-A:13, RSA 482-
A:14, RSA 482-A:14-b, RSA 483-B:18, RSA 485-A:22, RSA 485-A:42, or RSA 485-A:43.
17 Minimum Shoreland Protection Standards. Amend RSA 483-B:9, II(d) to read as follows:
(d) No fertilizer, except limestone, shall be applied to vegetafion or soils located within
25 feet of the reference line of any public water. Beyond 25 feet, limestone or any fertilizer
containing low phosphatef;] and slow release nifrogen [fertilizer-or-limestone;] may be used {on
areas-beyond-25-feet-from-the-reference line].
18 Minimum Shoreland Protection Standards. RSA 483-B:9, V(a) through V(b){(2)(A)(i1) is
repealed and reenacted to read as follows:
(a) Maintenance of a Waterfront Buffer.

(1) The waterfront buffer shall be those protected shorelands within 50 feet of the
reference line. The purpose of this buffer shall be to protect the quality of public waters while
allowing homeowner discretion with regard to water access, safety, viewscape maintenance, and lot
design.

(2) Within the waterfront buffer all of the following prohibitions and limitations shall
apply: )

(A) No chemicals, including pesticides or herbicides of any kind shall be applied
to ground, turf, or established vegetation except if ‘épp]ied by horticultural professionals who have a
pesticide application license issued by the department of agriculture or as allowed under special
permit issued by the division of pesticide control under rules adopted by the pesticide control board
under RSA 541-A, or fertilizers of any kind except those specified in RSA 483-B:9, 1I(d).

(B) Rocks and stumps and their root systems shall be left intact in the ground
unless removal is specifically approved by the department, pursuant to RSA 482-A or RSA 483-B:11,
II or unless rocks a.re removed to improve runoff cc;ﬁtrol or the planting in the waterfront buffer, and
stumps that are removed are replaced with pervious surfaces, new trees, or cther woody vegetation.

(C) No natural ground cover shall be removed except as necessary for a foot path
to water and access ways as provided under RSA 483-B:9, V(a)(2)}(D){(ix), for normal maintenance, to
protect the waterfront buffer, cutting those portions that have grown over 3 feet in height for the
purpose of providing a view, to provide access to natural areas or shoreline, or as specifically
approved by the department, pursuant to RSA 482-“A or RSA 483-B.

(D) Starting from the northerly or easterly boundary of the property, and
working along the shoreline, the waterfront buffer shall be divided into 50 by 50 foot segments.
Owners of land within the wateriront buffer shall measure, calculate, and maintain the tree, sapling,
shrub, and groundcover point score in each of these segments in accordance with the methods and
standards described in subparagraphs (i) through (ix).

(i) Tree and sapling djanl-éters shall be measured at 4 1/2 feet above the



© 00 0 ;e W N e

L L W W W W N NN NN N NN N OB e e e e e 2 e
1 R AW O W g3 T W N = O W@ ;W W N = O

Amendment to SB 154-FN
-Page 7 -
ground for existing trees and saplings, or by caliper at a height consistent with established nursery
industry standards when nursery stock is to be used, and are scored as follows:
Diameter or Caliper Score
1to 3 inches~1
3to6inches—5
6 to 12 inches —10
12 to 24 inches —-15
Greater than 24 inches- 25
(ii) Shrubs and groundcover plants shall be scored as follows:

- Four square feet of shrub area - 1 point.

Ground cover planted in the form of sod or mat — one point for every 50 square feet.
Shrub and groundcover shall not count for more than 25 points in each full segment.

(iii) Dead, diseased, or unsafe trees or saplings shall not be included in
scoring.

{iv) I the total tree and sapling score in any 50 foot by 50 foot segment
exceeds 50 points, then trees, saplings, shrubs, and groundcover (vegetation) may be removed as long
as the sum of the scores for the remaining trees and saplings in that segment does not total less than
50 points. If for any reason there is insufficient area for a full segment, or the segment contains
areas incapable of supporting trees and saplings, such as areas of rock, ledge, or beaches, the point
score requirement for the remaining vegetation in that partial segment shall be reduced
proportionally to that required of a full segment. Vegetation shall not be removed from any segment
which fails to meet the minimum point score for that segment. Owners are encouraged to take
efforts to plan the maintenance of their waterfront buffer areas including the planting of additional
non-invasive vegetation to increase point scores within segments, thus providing sufficient points to
allow the future removal of vegetation as may become necessary while still meeting the requirements
of this paragraph.

{(v) The department shall approve applications pursuant to RSA 482-A or
RSA 483-B that include the planting of trees, saplings, shrubs, and groundcover as necessary to at
least maintain either the existing point score or the minimum score required. The department shall
not approve any application that would result in a combined vegetation score of less than the
minimum score required where the segment initially meets the minimum score or would result in
any reduction of the point score where the segment does not initially meet the minimum score.

(vi) Owners of lots and holders of easements on lots that were lepally
developed prior to July 1, 2008 may maintain but .not enlarge cleared areas, including but not limited
to existing lawns, gardens, landscaped areas, beaches, and rights-of-way for public utilities, public
transportation, and public access, and may repair existing utility structures within the waterfront

buffer. Conversion to or planting of cleared areas with non-invasive species of ground cover, shrubs,
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saplings, and trees is encouraged but shall not be required unless it is necessary to meet the
requirements of subparagraph (g)(2) or (g)(3), or RSA 483-B:11, II.

(vii) Normal trimming, pruning, and thinning of branches to the extent
necessary to maintain the health of the planted area as well to protect structures, maintain
clearances, and provide views is permitted provided such activity does not endanger the health of the
plant.

(viii) When necessary for the completion of construction activities permitted
in accordance with RSA 483-B:6, a temporary 12 foot wide access path shall be allowed. On those
properties accessible only by water, this access path may be maintained provided it is stabilized with
a surface that will infiltrate stormwater. On other properties the access path shall be completely
restored and replanted with vegetation upon completion of construction except as allowed under
subparagraph (ix).

(ix) A permanent 6-foot wide foot path as well as access to any docks,
beaches, structures, existing open areas, and the water body, configured in a manner that will not
concentrate storm water runoff or contribute to erosion, are allowed.

(b) Maintenance of a Natural Woodland Buffer.

(1) A natural woodland buffer shall be maintained within 150 feet of the reference
line. The first 50 feet of this buffer is designated the waterfront buffer and is subject to the
additional requirements of subparagraph (a). The purpose of the natural woodland buffer shall be to
protect the quality of public waters by minimizing erosion, preventing siltation and turbidity,
stabilizing soils, preventing excess nutrient and chemical pollution, maintaining natural water
temperatures, maintaining a healthy tree canopy and understory, preserving fish and wildlife
habitat, and respecting the overall natural condition of the protected shoreland.

(2) Within the natural woodland buffer of a given lot the vegetation, except lawn,
within at least 25 percent of the area outside the waterfront buffer shall be maintained unaltered or
improved with additional vegetation. Owners of lots legally developed or landscaped prior to July 1,
2008 that do not comply with this standard are encouraged to, but shall not be required to, increase
the percentage of area to be maintained in an unaltered state. The percentage of area maintained in
an unaltered state on nonconforming lots shall not be decreased.

19 Impervious Surfaces. Amend RSA 483-B:9, V{(g) to read as follows: .
(g) Impervious surfaces.

(1) [Subjeet—to-subparagraph(2);] No more than 30 percent of the area of a lot
located within the protected shoreland shall be composed of impervious surfaces, unless a
stormwater management system designed and certified by a professional engineer that will
not concentrate stormwater runoff or contribute to erosion is implemented.

(2) If the impervious surface area will exceed 20 percent, a stormwater management

system shall be implemented and maintained which is designed to infiltrate increased stormwater
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from development occurring after the effective date of this paragraph in accordance with rules
established by the department under RSA 485-A:17.
(3) If the impervious surface area will exceed [20] 30 percent and the [matural] tree,
[end] sapling [eever], shrub, and groundcover in the waterfront buffer does not meet the [60-peint
minimum] point score requirement of RSA 483-B:9, V(a)(2X(D) in any segment, then such segment
shall be planted, as determined by rule of the department, with [native] trees, saplings, shrubs, or
[ratural-greund-eever] groundcover in sufficient quantity, type, and location either to meet the
minimum score or to provide at least an equivalerit level of protection as provided by the minimum
score and shall be maintained in accordance with RSA 483-B:9, V(a).
20 Waivers. Amend RSA 483-B:9, V(i) to read as follows;
(i) The commissioner shall have the authority to grant [verianees] waivers from the
minimum standards of this section. Such authority shall be exercised [subjeet-to-the-criterinwhich
sovern-the—grant-of avariance_by s sening board of adjustment—under RSA 674:33_14)] if the

commissioner deems that strict compliance ibvith the minimum standards of this section

will pmvide no maiterial benefit to the public and have no material adverse effect on the
environment or the natural resources of the state. Waivers shall also be granted to
accommodate the reasonable needs of persons with disabilities.

21 Nonconforming Lots of Record. Amend RSA 483-B:10, I to read as follows:

I. Except when otherwise prohibited by law, present and successive owners of an individual
undeveloped lot may construct a single family regidential dwelling and appurtenant accessory
structures on it, notwithstanding the provisions of this chapter. Conditions may be imposed which,
in the opinion of the commissioner, more nearly meet the intent of this chapter, while still
accommodating the applicant’s rights. .

22 New Paragraph; Nonconforming Lots of Record; Merger. Amend RSA 483-B:10 by inserting
after paragraph II the following new paragraph:

III. Consistent with RSA 674:39-a, a municipality shall not merge adjacent nonconforming
lots in common ownership without the consent of the owner.

23 Nonconforming Structures. RSA 483-B:11 is repealed and reenacted to read as follows:
483-B:11 Nonconforming Structures.

I. Except as otherwise prohibited by law or applicable municipal ordinance, nonconforming
structures located within the protected shoreland may be repaired, replaced in kind, reconstructed in
place, altered, or expanded. Repair, replacement-in kind, or reconstruction in place may alter or
remodel the interior design or existing foundation of the nonconforming structure, but shall result in
no expansion or relocation of the existing footprint within the waterfront buffer. However, alteration
or expansion of a nonconforming structure may expand the existing footprint within the waterfront
buffer, provided the structure is not extended closer to the reference line and the proposal or

property is made more nearly conforming than the existing structure or the existing conditions of the
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property.

II. For the purposes of this section, a proposal that is “more nearly conforming” means
alteration of the location or size of the existing footprints, or redevelopment of the existing conditions
of the property, such that the structures or the property are brought into greater conformity with the
design standards of this chapter. Methods for achieving greater conformity include, without
limitation, reducing the overall square footage of structural footprints, enhancing stormwater
management, adding infiltration areas and landscaping, upgrading wastewater treatment,
improving traffic management, or other enhancements that improve wildlife habitat or resource
protection.

' III. An expansion that increases the sewerage load to an onsite septic system, or changes or
expands the use of a septic system, shall require a subsurface approval issued by the department.

IV. Under paragraph I, and except as otherwise prohibited by law or applicable municipal
ordinance, primary nonconforming structures may be entirely demolished and reconstructed, with
continued encroachment into the waterfront buffer, provided the replacement structure is located
farther back from the reference line than the preexisting nonconforming structure.

24 Rulemaking. Amend RSA 483-B:17, IV to read as follows:

IV. Procedures and criteria for the size[;] and placement[—end—eonstruetion] of small
accessory structures such as storage sheds and gazebos, which are consistent with the intent of this
chapter, between the reference line and the primary building line,

25 Penalties. RSA 483-B:18, III is repealed and reenacted to read as follows:

ITII. Persons violating the provisions of this chapter and damaging the public waterway who,
after notification by the department, fail to make a good faith effort at remediation and restoration
shall be subject to the following:

(a) Upon petition of the attorney general or of the municipality in which the violation
occwrred, the superior court may levy upon any person violating this chapter a civil penalty in an
amount not to exceed $5,000 for each continuing viclation. The superior court shall have jurisdiction
to restrain a continuing violation of this chapter, and to require remediation.

(b) The commissioner, after notice and hearing pursuant to RSA 541-A, may impose an
administrative fine of up to $5,000 for each offense upon any person who violates this chapter.
Rehearings and appeals relating to such fines shall be governed by RSA 541. Imposition of an
administrative fine under this section shall not preclude the imposition of further civil penalties
under this chapter. )

{c) Notwithstanding the $5,000 fine limit in subparagraph (b), the administrative fine for
each repeat violation of this chapter may be multiplied by a factor of 2 for every previous violation
committed by the person or entity.

26 New Paragraph; Shoreland Advisory Committee. Amend RSA 483-B:21 by inserting after
paragraph VII the following new paragraph: |
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VIII. Any permit applications denied under any section of this chapter shall be reported to
the shoreland advisory committee by the department.

27 Permit Application Fees; Effective Date. Afhend 2008, 5:28, II to read as follows:

1I. Paragraph I of section 27 of this act shall take effect July 1, [2611] 2016.

28 Definitions. Amend RSA 483-B:4, XVII(a) to read as follows:

(a) For all lakes, ponds, and artificial impoundments greater than 10 acres in size, the
surface elevation as listed in the Consolidated List of Water Bodies subject to the [Cemprehensive]
shoreland water quality protection act as maintained by the department.

29 Shoreland Advisory Committee. Amend the introductory paragraph of RSA 483-B:21 to read
as follows:

There is established a shoreland advisory committee. All members shall be New Hampshire
residents representing diverse geographic areas of the state. The primary focus of this committee is
to address residential shorefront owner input and perspective relating to shoreland development
regulated under the [eomprehensive] shoreland water quality protection act under this chapter and
the regulation of shoreline structures under RSA 462-A.

30 Approval to Increase a Load on a Sewage System. Amend RSA 485-A:38, II-a(c) to read as
follows:

(c) When applicable, the proposed expansion, relocation, or replacement complies with
the requirements of the [eomprehensive] shoreland water guality protection act, RSA 483-B.

31 Repeal. RSA 483-B:9, V(c)(1), relative to subdivision of land within the protected shoreland,
is repealed. “

32 Effective Date.

I. Section 27 of this act shall take effect June 30, 2011.
II. The remainder of this act shall take effect 60 days after its passage.
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Hearing Report

TO: Members of the Senate
FROM: Richard Parsons, Legislative Aide

RE: Hearing report on SB 154-FN — reforming the
comprehensive shoreland protection act.

HEARING DATE: February 17, 2011

MEMBERS OF THE COMMITTEE PRESENT: Senators Odell, Gallus,
Bradley, Lambert, Merrill

MEMBERS OF THE COMMITTEE ABSENT: No one

Sponsor(s): Sen. Bradley, Dist 3; Sen. Boutin, Dist 16; Sen. Carson, Dist
14; Sen. De Blois, Dist 18; Sen. Forsythe, Dist 4; Sen. Gallus,
Dist 1; Sen. Groen, Dist 6; Sen. Stiles, Dist 24; Sen. White,
Dist 9; Rep. B. Patten, Carr 4; Rep. Ahlgren, Carr 4; Rep.
Umberger, Carr 1; Rep. Chandler, Carr 1; Rep. Bettencourt,
Rock 4

What the bill does: This bill makes extensive changes to the
comprehensive shoreland protection act.

Who supports the bill: Sen. Carson, Dist. 14; Sen. Boutin, Dist. 16; Gary
Abbott, Assoc. General Contractors; Ken Rhodes, CL.D Consulting Engineers,
NHAGC: Ari Pollack, Home Builders Association of NH; Joe Skiffington,
Skiffington Homes; Rep. Betsey Patten, Carr. 4; Ed Dupont, The Dupont
Group; Jared Teutsch, NH Lakes Association; Sen. Stiles, Dist. 24; Rene
Pelletier, DES; Sen. De Blois, Dist. 18; Sen. Groen, Dist. 6; Sen. White, Dist.
9; Paul Goodwin, NH Shorefront Association; Paul Montrone, NH Shoreline
Coalition; Larry Sunderland; Paul Nickerson, NH Audubon; Peter Rice, NH
Shoreline and Property Rights Guardians; Lou Gargiolo; Wayne Montgomery;
Mark Flanders; John Ramsey, Planet Green; Tom Christensen, NH Shoreline
Coalition

Who opposes the bill: Nancy Johnson, NH Planners Association; Amy
Manzelli, NH Rivers Council; Chris Albert, NH Assoc. Natural Resource
Scientist; Isabel Parke, Lamprey River Nominating Committee; Michele
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Tremblay, NH Rivers Council; Peter  Stanley, NHARPC; Chris Devine,
Squam Lakes Association; Gerald Miller; Wendell Berry, LMAC;

Neutral position: Russ Wilder, ACEC; Joel Harrington, TNC; Tom
Thomson; David Cumer, resident of Henniker, supports the bill with an
amendment.

Summary of testimony received:
Senator Jeb Bradley, District 3 — prime sponsor
e Hearing opened at 10:07am
o This bill is an attempt to be a clarification and in some senses a
simplification of the Shoreland Protection Act.

e Strives to meet 3 goals but do it in a way that people understand what

has been written.
1. Protect water quality
2. Protect the shoreland environment
3. Maintain traditional property rights
e Key Points:
o The act should not be criminalizing behavior to the extent 1t
does.
=  $20,000 fine a day is changed.
o It is appropriate that there be proper notification when there
will be inspection.
o Expand upon permit by notification for 1,000 square feet and
make an allowance for de minimis activity
*  Small projects create huge compliance costs.
o Make more rational tree provisions
» Allow for large trees as well as shrubs
o Allowance for more waivers as long as there would not be an
adverse effects on the environment.
» This creates flexibality.
o Provide that the shoreland advisory council will now hear
appeal rights.
» Another provision is the intertwinement of shoreland permits and
Department of historic resource permits
o The way the two permits mesh it creates a title problem for
people that don’t have the paperwork requirement from the
Department of Historical Resources.

General testimony received for SB 20, SB 38, SB124-FN, and SB 154-FN
during the hearing for SB 20.

Gary Abbott, Vice President of Assoc. General Contractors of NH

o We know there are problems with the Shoreland Protection Act.

* In support of fixing the SPA because the association
recognizes there are problems.
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o We checked off support
for all of the shoreland bills.

o Our organization voted and even supported a repeal and have
the whole thing come back because we know it doesn’t work for
commercial.

* ]t has an impact on the economy, construction and how
much work is out there.

» Question from Senator Odell: How do you know about the magnitude
of the problems? Who figures that all out in relation to the Shoreland
Protection Act?

o Poised the question to members of the association.

»* The association 18 made up of general contractors,
subcontractors, attorneys, consultants.

s Attorneys talked about cases were they couldn’t get
projects through.

e Consultants talked about projects that didn't go
further because the costs were running too high to
try to get a permit.

o It wasn't anecdotal, there were specific

examples given by members.
Jim Gove, Gove Environmental Services, Inc.
e In support
e SB20
o As a consultant had to deal with the redevelopment portion
quite a lot.

* Projects all over the state in places like Manchester,

Concord, Claremont.
e Places that have existing development and want to
do a little more.

o One question is when does this requirement get triggered?
o Right now, the trigger is 50,000 square feet

» McDonald’s alone would be over 50,000 square feet.

» That 1s a built-in trigger
o Finding that when we come in for redevelopment projects the

Department has been very good about granting waivers.

« However, it is another step and another process when we
have already met the water quality requirements through
the AoT.

s Why put us through a shoreland waiver process
that basically does the same thing.
e SB 38:
o It would be great to go into automatic extensions.
o In this economy, clients have trouble getting financing and
things done with the bank and they have to have extensions.

= The problem is there is still a long process on how to get

an extension.
o It will save money in the long run for businesses.
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¢ Shoreland bills:

o Have about 150 projects that have something to do with
wetlands, and shoreland every year.

» In the past year, maybe 20 projects about violations of
shoreland act.

* (Can be difficult for homeowners to understand all the
aspects of what they can and can'’t do.

* There should be part were de minimis activity is allowed

e Question from Senator Odell: SB38: Asking for a 5-year extension
beyond the first 5 years. That extension would be parallel to the
extension offered by other DES permits. Correct?

o Correct.
o The way it is setup you can extend up to 5 years, but often you
need to be date specific,
o The beauty i1s even if you think you need 3 years you can get the
automatic 5 years extension to help a lot.
Ken Rhodes, CLD Consulting Engineers, NHAGC
e SB 20 and 38;
* In support
o Support because the basic concept of the linkage of the AoT
review gives a lot of protection for redevelopment projects in the
arena of shoreland protection.
o The department has been good about making a reasoned
evaluation of how things are going, but it still does add time.

» Sometimes when the project is in the beginning stages,
the applicant, and particularly when they have to explain
to financing organizations, the level of doubt can lead to a
project being altered or not going forward as sometimes
these are risk averse.

e Question from Senator Odell: When mentioned PSNH and other
buildings in Manchester along the Merrimack River. The Department
eventually gives the waiver for such facilities?

o They do.

* The only caveat is that at times there comes the
opportunity for a local conservation commission to get
involved and comment and give another point to bring
more questions.

* Example of project in the Lakes Region near exit 20.

s The person wanted to put in parking spots in the
upland side.
e Those six parking places created an additional
permit.
o Question from Senator Gallus: In a project of that nature what
are the additional costs for those minor changes?

* Doing the form, supporting the technical requests can add
an extra day or two of time.

» Continued Lakes Region example
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» Went to the planning board
which had a member of the conservation commission on
the board that recommended it go to the conservation

commission.
s The cost could have been higher after that
commission.

¢  You can’t really put a price tag on the level of
uncertainty that can occur project to project.

Isabel Parke, Lamprey River Watershed Association, Lamprey River
Nominating Committee

In opposition
Concerned that these bills will in some way affect the nominating
process of the Lamprey River.

o 13 towns along the river that wanted the river to be nominated.
Water quality and quantity belongs to us all.

o Modifying the buffers shouldn’t happen without a lot of scientific

data.

Make sure the provisions are not weakened through these bills.
Comment from Senator Merrill: By way of disclosure, Senator Merrill
is a co-sponsor the legislation to designate the Lamprey to the rivers
program.

The following is testimony received specifically during the hearing for SB 124-

FN.

Ari Pollack, Home Builders Association of NH

In support
Offers necessary reforms and improvements to the existing act.
The association believes the CSPA is a worthwhile program and has no
interest in repealing the program,.
This bill specifically deals with items of review time periods for
applications.
o Two categories:
o How long the Department has to receive and review and make
initial determination for an application.
o If additional information is requested from the applicant how
long the Department has once that submission is made.
»  Would bring both time periods down.
Clarifies the concept of redevelopment.
o Lack of clarity in the rules and law as to what can be
redeveloped.
o Provide home owners and builders more predictability.
A more workable act is a better act and more enforceable act.
The present practice of DES is to put as a condition of approval
reference to the division of historical resources.
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o It is not a mandate, but there is clearly a
reference to the clearing process, which frankly is usually
reserved to federal practices.

» (CSPA is a New Hampshire Act, not a federal process.
* Dragging the division of historical resources creates
ambiguity into the process.

o Looking forward to language that would clarify for private, non-federal
projects the reference to the division of historical resources not be part
of the permit language and should not be present in the conditions of
approval language.

Cindy Balcius, NH Association of Natural Resource Scientists

e Cannot support as written

e There are several locations we think this bill goes contrary to the
purpose and intent of the act.

* Believe 154 is still the vehicle to get things done.

Joel Harrington

e Large shoreland owner in the state

e Context to the act:

o The SPA was established 1n 1991,

o Governor Gregg led the leadership for the SPA because a
number of lakes were experiencing algae blooms, silt and
sedimentation, invasive aquatic weeds and septic discharge
188ues.

» Many lakes were closed during the time.
o What communities were doing 1s having a ptece meal approach
to changing water quality
= Developers were going 1n and seeing that each town had
their own ordinances when it came to shoreland
protection.

o It created a statewide guideline to help the towns

o Carl Johnson did a big overhaul 10 years later

¢ Support the direction of SB 154

» These waters are held in trust by the state for the people of the state.

e It is the state that has jurisdiction and control over these large water
bodies so this guidance 1s important.

o Don’t want our water bodies becoming impaired so much so that
the guidance and direction that the state is trying to go in don't
come under the direction of the federal government under the
state’s 303-D water quality list.

=  Would produce costly alternatives.

e Critical to the CSPA is a significant amount of the efforts has been
voluntary. '

e Have seen the amendment and believe it is a good start.

o Concerned about permit by notification for a 1,000 square feet.

o Important to define what we mean by water quality degradation

Isabel Parke
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Question that small projects have large costs.

o There are a lot of small projects and those are the projects that
are going to contaminate the lakes and it is important to realize
the role that small projects play in contamination.

Waiving of permits is a problem because the question 18 who 1s going to
review the applications to see who is having a harmful effect on the
water.

Time it takes to review applications.

o Given that there probably are going to be cut in staff maybe that
should be reconsidered because it may not be reasonable.

Comment from Senator Bradley: Extending the fees so that the staff
can still be in place.

Michelle Tremblay, NH Rivers Council

Council cannot support current version of bill.
A stable regulatory environment tends to be the preference by
businesses.
Concerned that the reform needs a comprehensive approach.
Critical Issues to the NH Rivers Council:
o Allowing natural conditions to function as water quality filters
and protections.

» “Native” to “non-invasive” wording needs to be worked on.

* Sod or mat as a ground cover should be discouraged.

e [t is often so compact and so tightly grown that it
does not act as a filter.

* “Nursery industry standards” may not be enforceable.

s Don't believe it is a term that has been worked on
with stakeholders.
o Equip the Department to implement and enforce the law

* The applicants should pay a fee to cover the Department’s
costs to review applications,

* Allowing the Department sufficient time to respond to
applicants 1s important to not overburden the
Department.

Small aggregate into large ones
o PBN — permits by notification

* Council agrees with the concept, but disagrees with
allowing PBN for any activity that adds less than 1,000
square feet of impervious area within a protected area

o US Geological Survey and the Department published studies
that concluded that as little as 10% impervious surface cover
degrades water quality.

Question from Senator Odell: Did the Council vote?

o Yes.

Question from Senator Odell: You highlighted the fiscal note. I am not
sure why this has a fiscal note.

o Senator Bradley: I believe it is because of the reauthorization of
the fees for the Department.
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* Other comment on the fiscal note was
about the 60 days upon passage.
e Should these changes happen a lot of cities and
towns would be caught by surprise by this and 60
days 1s inadequate.
Peter Stanley, NH Association of Regional Planning Commaittees
e The amendment 1s still lacking in key areas
e Works for the town of New London as the planning administrator

o In 2007, when this version came out we adopted it and got rid of
our regulation in an effort to find a standard, and it was
simpler for people to comply.

e Purpose is to maintain a vegetative buffer and to restrict the amount
of impervious surface in close proximity to the water.
» Experience has been that the act works well after working with the
individuals.
o Concern is the bill's elimination of “individual” from the
definition of “person.”

* Anecdotal evidence suggests that most of the development
occurring within the protected shoreland is by individual
property owners, all of whom would be wholly exempt.

o Have managed to do very well with it.

» Have had turnarounds in the same day.

Have to be careful not to make the towns go back to doing their own
thing.
Concerned that there is no upper limit on impervious surfaces and
believe that the effect of the changes in the scoring and natural
woodland buffer sections will be a net decrease in vegetation of
approx. 50% from the reference line to the 150 ft. setback line.

o If you adopt this as written you allow that reduction.
Like aspects like value for shrubs because there is need for a diverse
mix of vegetation.
Group would support the legislation if it didn’t gut those two
provisions of the legislation.
Question from Senator Odell: What is your take on the impact on first
50 feet from the setback as opposed to the first 150 feet?

o When thing has happened in the first 50 feet.

» Have gone from one permitted access way to the
waterfront to unlimited

Tom Thompson

e In opposition

e Tree farmer and forest land owner

e Member of the Shoreland Coalition

¢ Emphasize balancing water quality and the rights of private land
owners.
The issue with the bill to be considered:
e High cost of permits and fines.

o Committee needs to really look at that.
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o Hypothetical, if owning 290-feet and wanted to
subdivide that land in half we could not do that because there 1s
a 150-foot minimum of waterfront.

* Thinks that should be changed from 150 to 50 feet.
Paul Goodwin, NH Shorefront Association
s Own Watermark Marine Construction of Gilford and Sunapee.

o President of NH Shorefront Association

o On the original Shoreland Commission and was just appointed
to the Shoreland Advisory Committee.

 Generally in favor of amendments

¢ PBN rules

o Have spent hours working on PBN rules.
o Have never seen these rules.
e The 1,000 square foot limit
o The concept 1s that the area i1s based on a site plan.
o Should be based on size not digging, because some slopes are
larger.
o Maybe remove the volume from that section.
e Projects where there is a public road within the buffer.
o The person may not even own waterfront land.
o There maybe should be clarification as to waterfront on the land
as opposed to within 250 feet.
Paul Montrone, NH Shoreline Coalition

e In support

e The CSPA is well-intentioned but overly punitive on land owners.

» One unintended consequence has been the slowdown of legitimate
maintenance and construction activity on the shorefront, costing our
communities tax revenues and good jobs during a time of major
recession.

o Satisfied to see the penalties have been modified to only punish those
who knowingly, rather than inadvertently, violate this complicated law

o Happy to see that property owners who have been denied a permit by
the DES will now be able to appeal to the Shoreland Advisory
Committee which has representation by shoreland owners.

Peter Rice, NH Shoreline and Property Rights Guardians
e In support
e The bill has numerous provisions that will assist property owners and
will have a positive effect on water quality.
Restores the rights of property owners.
Ensures rights to privacy on own property.
Provides reasonable and useful standards for providing water quality.
Provides flexibility for the use of the property.
¢ Allows re-hearings and appeals to a board of peers
Wendell Berry, Lakes Management Advisory Committee

e In opposition

*» The Lakes Management Advisory Committee voted to oppose SB 154
as introduced.
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e Would like to support the amendment but have not seen
it yet.
o Three comments:

o 1. Feel the CSPA is needed

o 2. Concerned that changes that may be made to mitigate
situations on more developed lakes not leave the less developed
lakes more vulnerable

o Continued need for meaningful consequences for ignoring the
laws.

Lou Gargiolo
Testimony was temporarily cut off at this point in the hearing audio. An e-
mail with the points being made by Mr. Gargiolo was requested.
Mark Flanders
¢ Support of the bill, but not as written
¢ Custom homebuilder who lives and works in Meredith
¢ An important part of this bill is Permit by Notification.
e The bill really affected the installation of cheaper construction projects
like porches, kitchen projects.
» A lot of the cost is not the permit but before getting the permit fee.
o A lot of fees just for getting the permit
¢ Timeframes:

o Glad to see work on reducing the timeframes, but if they can
prepare the permits in that amount of time, someone should be
able to review them in that amount of time.

e Have to weigh the water quality, but not put people out of jobs while
doing it.
John Ramsey, Planet Green
e In support
e Support anything that is logical that supports the environment.
¢ The waiting time is too much for a small company.
Tom Christensen
e Member of Wetland Council and NH Shoreline Coalition
¢ Example from good friend who wasn’t able to make it:
o $40,000 for permits that were needed for her house.
e Trees make ground cover difficult
s Some of the rules are contrary to the intent of sod and other forms of
ground cover and erosion.
Joe Skiffington, Skiffington Homes
e In support
¢ Homebuilder
¢ Question from Senator Odell: You have worked with the law and
understand some changes will be appropriate?

o Yes.

Jeff Dickinson, Granite State Independent Living
* In support
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¢ Very important section of the bill would allow for a waiver
for someone with a disability who may need an specific access
accommodation to access the water way.

o No matter the changes, we would just ask that you keep this
small section 1in.
Jared Teutsch, NH Lakes Association

e In support of the bill with an amendment.

» If water quality declines we are going to lose jobs, it is going to
negatively impact our economy and we want to keep our water quality
high.

e The bill would benefit from a name change.

o Change to “The Comprehensive Water Quality Protection Act.”
Rene Pelletier, DES

¢ In support

+ DES does believe a few changes need to be made to the CSPA.

e Concerns for clarity

o Some proposed amendments may add less clarity
» The Department had a concern about the enforcement.
o DES has a major responsibility to check on properties.
o The bill as originally written would have required us to obtain a
warrant to go onto properties.

e Statutory shoreland committee

o Design of the committee 1s that they would continue to review
the act

o The thought process was this is an act that constantly has
nuances

o NH’s water quality is the intent today because of past action of
legislators

* Question from Odell: What about the value of the first 50 feet above
the importance of the land in this act? What about this balance?

o NH is being cautious as it 1s. 50 feet is primetime area
*» What degrades our water quality is what generated either
sufficiently from stormwater or through the subsurface.
* The good thing about trees and low shrubs is nutrient
uptake, and that 1s what this act is all about.

Hearing closed at 11:39 am
Funding: Due to time constraints, the Office of Legislative Budget

Assistant is unable to provide a fiscal note for this bill at this time. When
completed, the fiscal note will be forwarded to the Senate Clerk's Office.

Future Action: Pending.
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New Hampshire ﬂssociation--bf Natural Resource Scientists
| Post Office Box 110  Concord, NH 03302

February 18,2011

Senator Robert Odell, Chair

Committee on Energy and Natural Resources
107 N. Main Street, Room 302 - State House
Concord, NH 03301

RE: SB 154, AN ACT reforming the Comprehensive Shoreland Protection Act
Dear Senator Odell and Fellow Members of the Committee:

The NH Association of Natural Resource Scientists (“NHANRS™) is a state-wide non-profit
professional organization whose membership includes wetland scientists, soil scientists, and wildlife
biologists from the consulting community, as well as from the academic and public sectors. Our
Legislative Committee has reviewed and discussed SB 154, and wishes to offer our comments.

SB 154 as written proposes to modify the entire Comprehensive Shoreland Act. NHANRS is very
supportive of the initiative to amend the Shoreland Act and the bill as written does contain several

" good proposed changes. However, there are several other proposed changes within the bill that will
negate the entire purpose of the act and the firm scientific basis that supports the standards
implemented by the act. Therefore, NHANRS opposes the bill as written and strongly suggests that
the Shoreland Advisory Committee that was established under RSA 483-B on July 13, 2010 and
tasked to look closely at the act and propose changes to address the concerns that have resulted in
this legislation conjunction with the original purpose and intent of the act.

NHANRS was part of the original Shoreland Commission that looked closely at New Hampshire’s
public waters and its value and function to the people of New Hampshire. As part of the Commission
we reviewed and discussed countless scientific studies, shoreland development trends and many,
many hours of testimony from countless stakeholders and members of the public. The resulting act
incorporated scientific data that would serve to be the starting point for the lonig term protéction and
preservation for one of our states greatest natural resources while trying to balance the speclﬁc
property rights of shorefront owners.

NHANRS is prepared to work quickly and diligently with any Committee, the bill’s sponsors and its
proponents to provide reasonable and clear language to amend the act while ensuring the long term
protection of the integrity of our public waters. In the meantime, we can be contacted through our
lobbyist, Dana Bisbee, Devine Millimet & Branch, at 226-1000.

We thank the Committee for your time and consideration in hearing our comments.

Legislative Committee



TheNature New Hampshire Chapter Tel (603) 224-5853 nature.org/newhampshire
Conservancy —~ 22 Bridge Street, 4th Floor Fax (603) 228-2453 '

Protecting nature. Preserving life Concord, NH 03301

Testimony of Joel M. Harrington, Director of Government Relations
Senate Bill 154
An Act Reforming the Comprehensive Shoreland Protection Act
February 17, 2011
Energy and Natural Resources Committee

Dear Chairman Qdell and Members of the Committee:

Thank you for the opportunity to testify on Senate Bill 154, An Act Reforming the
Comprehensive Shoreland Protection Act. We appreciate the efforts by the sponsors to ensure
that the Shoreland Protection Act (SPA) serves its intended purpose to protect of the state’s
valuable natural resources.

When the SPA was passed in 1991, the General Court outlined its purpose. It stated:

. The shorelands of the state are among its most valuable and fragile natural resources and their
protection is essential to maintain the integrity of public waters.

11 The public waters of New Hampshire are valtable resources held in trust by the state. The state has
an interest in protecting those waters and has the jurisdiction to control the use of the public waters
and adjacent shoreland for the greatest public benefit.

It There is great concern throughout the state relating to the utilization, protection, restoration and
preservation of shorelands because of their effect on state waters.

1V, Under current law the potential exists for uncoordinated, unplanned and piecemeal development
along the state’s shorelines, which could result in significant negative impacts on the public waters of

New Hampshire.

The Nature Conservancy (TNC) believes this purpose accurately describes the fragility and
importance of New Hampshire's water bodies

@ 100% past-consumer materials



and the adjacent shoreline. Because this act is so critical to protecting water quality, The Nature
Conservancy feels that the Act and its application should be examined to determine if it does
accomplish the goals specified in its purpose.

Since the SPA was first funded in 1994, concerns have been raised as to its effectiveness.
Specifically, there are questions about whether there is sufficient knowledge of the Act among
property owners, municipalities, developers, and the general public to ensure voluntary
compliance. Also, in the creation of the SPA, various uses, buffer distances, and exemptions
were prescribed in the legistation. TNC believes it is appropriate to review these provisions to
ascertain whether or not they accomplish the goals outlined in the purpose of the Act.

The New Hampshire Department of Environmental Services (DES) is charged with
enforcing the provisions of the SPA. As the program currently works, the Department does not
review a property or development proposal unless a complaint is received (usually after the
damage has been done). DES’ lack of resources prohibits a more pro-active approach. Since the
Department is not reviewing all development within the 250 foot buffer, a significant amount of
voluntary compliance must occur.

While the current approach of reacting to complaints may seem adequate, The Nature
Conservancy questions if it is sufficiently able to protect surface water quality as outlined in the
purpose of RSA 483B.

TNC recognizes that New Hampshire's waters are important to the tourism industry in
the state, arid therefore important to the economy. We support a bill that appropriately ensures
the adequate protection our state waters.

Thank you.
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February 17, 2011

The Honorable Robert Odell, Chair

Senate Energy and Natural Resources Committee

Legislative Office Building Room 102

Concord, NH 03301

RE: SB 154-FN relative to the Comprehensive Shoreland Protection Act

Dear Chair Odell,

The New Hampshire Rivers Council (“Council”) favors permit consistency and
streamlined process to ensure program efficiency and uniform protections for
surface water quality. However, several changes proposed in SB 154 would
remove important protections for water quality. Therefore, the Council cannot
support the current version of SB 154.

For the record, the Council strongly opposes the repeal of the Comprehensive
Shoreland Protection Act (“CSPA”, “the Act”), which has been proposed in other
bills this session.

The health of our economy, including tourism, housing, and construction, and
our quality of life depends on our water resources. Protection and conservation of
water resources is the most inexpensive and effective management option. Clean
water is an important factor in the decision’ to visit New Hampshire and to buy
or build a home here. A stable regulatory environment® is best for businesses.
Existing and future businesses rely on water resources because they are a major
factor to keep and attract a work force. The Council believes that everyone agrees
that protecting water quality is of monumental importance.

Because protecting water resources is so important, it must be done with care and
the decision making for it without haste. Amendment of the Comprehensive
Shoreland Protection Act this session would be premature. The state Shoreland
Advisory Committee (“SAC”) is composed of stakeholders representing diverse
interests including the state’s industries and shorefront owners. It will be meeting
this year to study the CSPA. In addition, regulatory and process changes within
the Department of Environmental Services (“the Department”) are proposed in
SB 142-FN. As a result of these ongoing initiatives, it is expected that most permits
will be simplified and the processes streamlined. The Council strongly urges your
committee not to take action on any shoreland bills pending the findings,
recommendations, and other outcomes of the SAC and 5B 142.

! What's Our Water Worth? http://www.nhrivers.org/documents/Econ % 205tudy % 20Brochure. pdf
2 [ndustry Seeks Certainty, Not GOP Attacks http:/insideepa.com/Inside-EPA-General/Inside-EPA-Public-
Content/industry-desire-for-regulatory-certainty-may-blunt-gop-assault-on-epa/me nu-id-565.html
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If your committee feels that it must take action now, the Council urges you to consider the
following three critical issues. Note that because of the comprehensive nature of the proposed
amendments, the Council has numerous recommended revisions. I have attached a mark-up of
the latest version of the bill to which we had access. The mark-up shows all of the Council’s
recommendations. In this letter, we focus on the Council's three highest priority issues. The
Council will also bring all of these recommendations to the SAC.

I. Allowing natural conditions to function as water quality filters and protections

Native vegetation and unaltered areas protect New Hampshire's water quality. Natural
conditions perform many valuable functions, including groundwater recharge, soil retention,
stormwater absorption, and nutrient filtration. Maintenance of these natural conditions
maximizes protection of water quality.

Accordingly, the definition of “natural ground cover” should retain the sentence “Natural
ground cover shall also include naturally occurring leaf or needle litter, stumps, decaying woody
debris, stones, and boulders.”

Sod or mat as a ground cover should be discouraged. They perform the aforedescribed natural
functions poorly. Numerous studies show that they can be compacted so as to become nearly
impervious. Additionally, maintenance often involves products such as fertiizliers, herbicides,
and pesticides, which contribute unwanted nutrients to surface waters.

The proposed amendments would also change the term “native” to “non-invasive.” This is
problematic. We now know that many species that we used to think of as “non-invasive” have
actually become extremely invasive. Resulting overgrowth affects neighbors and often
necessitates significant shoreland disturbance when the plants have to be cut back, treated with
herbicides, or mechanically removed.

Lastly, reference should not be made to “nursery industry standards.” As far as the Counci} has
determined, any such standards have not had the opportunity to be vetted with stakeholder
groups and accepted as best management practices by the appropriate regulatory and
enforcement agencies.

IL. Equip the Department to Implement and Enforce the Law

For the Act to have any meaning, the Department must have the ability and resources to
implement and enforce it. That means that the Department’s authority to enter upon a property
to investigate possible violations of the Act, including permits, should not be premised upon
obtaining the prior permission of the owner. Applicants should pay a fee to cover the
Department’s costs to review applications—whether the permit is denied or approved—and for
permits by notification. Denying an application and processing a permit by notification uses
Department resources. If fees are not maintained for Department functions, the cost of those
functions is shifted to other broad based tax revenues, such as property taxes.

Allow the Department sufficient time to respond to applications, which would be 30 days to
respond to applications for permits, and 61 days to respond to applications for permits that will
require a variance or waiver.



Lastly on this issue, do not force the government to prove a “knowing” or “intentional” state of
mind for any penalty to apply. This part of the proposed amendments flies in the face of the
well-settled legal principle that ignorance of the law does not excuse one from being bound by
it. This kind of requirement is usually reserved only for criminal prosecutions. Moreover, the
Department should be able to order those who have not followed the law to repair the
shoreland and remediate any water quality degradation.

IIL. Small aggregate into large ones

Although the Council agrees with the concept of permit by notification (PBN) in certain
circumstances, it disagrees with allowing PBN for any activity that adds less than 1,000 square
feet of impervious area within a protected shoreland area. Studies show that incremental
increases to impervious surface result in degraded water quality because of the aggregate effect.
Indeed, the US Geological Survey and the Department published studies that concluded that as
little as 10% impervious surface cover degrades water quality. The Council urges you not to
think only about individual lots, but instead to look at the water resource as a whole, and all of
the lots that drain into it.

Thank you for the opportunity to provide these comments. The Council looks forward to
working with you on this important bill so that we can protect water quality in a meaningful
and reasonable way. '

President

CC: The Honorable Jeb Bradley
Amy Manzelli, Sulloway & Hollis, PLLC, on retainer to the New Hampshire Rivers
Council
Tom Burack, Commissioner, New Hampshire Department of Environmental Services
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SB 154-FN - Amendment

2011 SESSION

SENATE BILL 154-FN as amended

AN ACT reforming and renaming the comprehensive shoreland protection
act.

COMMITTEE: Energy and Natural Resources
ANALYSIS

This bill makes extensive changes to the comprehensive shoreland protection
act.

Explanation: Matter added to current law appears in bold ifalics.

Matter removed from current law appears [in-brackets-and-struekthrough]

Matter which is either (a} all new or (b) repealed and reenacted appears in regular type.
11-0810
06/10
STATE OF NEW HAMPSHIRE
In the Year of Our Lord Two Thousand Eleven
AN ACT reforming the comprehensive shoreland protection act.

Be it Enacted by the Senate and House of Representatives in General Court
convened:



CHAPTER 483-B
COMPREHENSIVE SHORELAND
WATER QUALITY PROTECTION ACT

1 Comprehensive Water Quality Shereland Protection; Minimum Standards
- Required. Amend RSA 483-B:2, IX to read as follows:

IX. Control building sites, placement of structures, and land uses that may
potentially damage the public waters.

2 Minimum Standards Required. Amend RSA 483-B:2, XV to read as follows:

XV. Anticipate and respond to the impacts of development in shoreland

3 Definitions. Amend RSA 483-B:4, VII-a to read as follows:

VII-a, Repealed}-“Horticultural professional” means any arborisi,
landscape architect, or gardening consultant whose function is that
of providing services relative to horticulture.

Definitions. Amend RSA 483-B:4, VII-b to read as follows:

V1I-b. “Impervious surface” means any modified surface that cannot
effectively absorb or infiltrate water. Examples of impervious surfaces
include, but are not limited to, roofs, and unless designed to effectively
absord or infiltrate water, decks, patios, and paved, gravel, or crushed

stone driveways, parking areas, and walkways [unless-designed-to-effectively
absorb-or-infiltrate-water].

4 Definitions. Amend RSA 483-B:4, X-b to read as follows:

X-b. “Natural ground cover” means any herbaceous plant or any woody
seedlmg or shrub generally less than 3 feet in height. l[Na%tm&l—g-r-e&ﬁel—eevef

weeérdebm—mﬂes—&ﬂd—beﬂde*&]l.I_\Iatyxal_grgy_r_l_c_lﬁ@y@;_sh_a_l_l__r.l_qt._l_n@_l_qc_l_e ______

lawns, landscaped areas, gardens, invasive species as listed by the
department of agriculture, markets, and food in accordance with RSA 430:53,
111, exotic species as designated by rule of the department of environmental
services in accordance with RSA 487:24, VII, imported organic or stone
mulches, or other artificial materials.

5 Definitions. Amend R8A 483-B:4, XII and XIII to read as follows:

.| Deleted: to the exten! they may

potentially damage the public
waters

- [Cumment [MLT1]: Suggest not

deleting these types of groundcovers




XIII. “Primary building line” means a setback for orimary structures of [a$
least] 50 feet from the reference line.

6 Definitions. Amend RSA 483-B:4, XV to read as follows:

XV. “Protected shoreland” means, for natural, fresh water bodies without
artificial impoundments, for artificially impounded fresh water bodies,
except private garden water features and ponds less than 10 acres in
size, and for coastal waters and rivers, all land located within 250 feet of the
reference line of public waters.

7 Definitions. Amend RSA 483-B:4, XVIII to read as follows:

XVIIL “Removal or removed” means girdled, felled, [killed—ex] cut, sawed,
pruned, pushed over, buried, burned, or any other activity conducted to the

extent that it otherwise [destruetivelyalters-or-altered] kills the vegetation.

8 Definitions. Amend RSA 483-B:4, XVIII-c to read as follows:

XVIII-c. “Replace in kind” means the substitution of a new structure for an
existing legal structure, whether in total or in part, with no change within
50 feet of the reference line in [size—dimensions;] setback or area of the

footprint, [interiersgquarefootageand-loeation;] with the exception of
changes resulting in an increase in the setback to public waters.

10 Definitions. Amend RSA 483-B:4, XXII t.o read as follows:

XXII. “Structure” means anything constructed or erected for the support,

shelter or enclosure of persons, animals, goods .or property of any kind, with _,[Deleted: permanent

11 Definitions, Amend RSA 483-B:4, XXIV-b to read as follows:

XXIV-b. “Unaltered state” means [native] vegetation allowed to grow without
cutting, limbing, trlmmmg, prumng, mowmg, or other 51m11ar activities
except as needed [to-ma : ; &4

&Hewzed-by—m}ee—e#the—d-eﬁaﬁme{ﬁ} forplant health normal

maintenance, and renewal.

12 Enforcement by Commissioner; Duties; Woodland Buffer. Amend RSA
483-B:5, I1 to read as follows: .

II. The commissioner or his or her designee may, [fer-eause;] with cause

and by virtue of a permit issued under this chapter enter upon [any]
subject land or parcel at any reasonable time to perform oversight and l

Deleted: with prior permission
of the ouner




Exemption. Amend RSA 483-B:5-b, I to read as follows:

1.(a) No person shall commence construction, excavation, or filling activities
within the protected shoreland without obtaining a permit from the
department to ensure compliance with this chapter. For projects which
have no impact on water quality and which follow department rules,
the department shall establish a permit by notification. Such projects
shall include: '

{2) Excavation of 1,000 cubic feet or less within a protected shoreland

area that does not cause a significant change in runoff protection.

(3) Filling of 1,000 cubic feet or less with material that does not cause
a significant change in runoff protection.

(b) The permit application fee shall be $100 plus $.10 per square foot of area
affected by the proposed activities and shall be deposited in the wetlands and
shorelands review fund established under RSA 482-A:3, 111. Such fees shall
be capped as follows:

(1) For projects that qualify for permit by notification under RSA 483-B:17, X,

$100 for restoration of water quality improvement projects and $250 for all
other permit by notification projects.

(3) For projects of 10,000-24,999 square feet, $1,875.

(4) For projects of 25,000 square feet or more, $3,750.

read as follows:

V.(a) Within [30] 15 days of receipt of an application for a permit or [¥5] 30
days of receipt of an application for a permit that will require a [verianeeof
the-minimram-standard-of RSA-483-8:9, a] waiver of the minimum
standards of RSA 483-B:9, the department shall request any additional
information reasonably required to complete its evaluation of the
application, and provide the applicant with any written technical commenta
the department deems necessary. Any request for additional information
shall specify that the applicant submit such information as soon as
practicable and notify the applicant that if all of the requested information is
not received within [60] 180 days of the request, the department shall deny
the application.

£ 0 A48 » a
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(b) When the department requests additional information pursuant to

department’s rece1pt of the 1nf0rmat10n

(1) Approve the application|in-whele-orinpart] and issue a permit; or

(2) Deny the application, and issue written findings in support of the denial;
or

(3) Extend the time for rendering a decision on the application for good cause
and with the written agreement of the applicant.

(c} Where no request for additional information is made, the department-

shall, within [36] 30,days of receipt of the application for a permit or [#6] 61, ..~

days of rece1pt of an apphcatlon for a permlt that will require a [vaﬂa—ﬂee-ef
: 3% ; R a] waiver of the minimum

standards of RSA 483 B (4],

[€1)] approve or deny the application[-in-whele-erinpart—and-issue-a-permit;
on .

2y Deny-the-application—and-issue] with written findings in support of the
[denial-or

aﬂd—wﬁh—ﬂae—wm;%eﬂ—&gfeemeﬂ%—eil%he—ajapheaﬂ%] deczsmn

16 Minimum Shoreland Protection Standards. Amend RSA 483-B:9, V(a)
through (b)(2)(A)(iii) to read as follows:

(a) Maintenance of a Waterfront Buffer.

(1) The waterfront buffer shall be those protected shorelands within 50 feet of
the reference line. The purpose of this buffer shall be to protect the quality of
public waters while allowing homeowner discretion with regard to water
access, safety, viewscape maintenance, and lot design.

(2) Within the waterfront buffer all of the following prohibitions and
limitations shall apply:

(A) No chemicals, including pesticides or herbicides of any kind shall be
applied to ground, turf, or established vegetation except if applied by
horticultural professionals who have a pesticide application license
issued by the N.H. Department of Agriculture or as allowed under
special permit issued by the division of pesticide control under rules adopted

( Deleted: 15

( Deleted: 30




by the pesticide control board under RSA 541-A, or fertilizers of any kind
except those specified in RSA 483-B:9, Ii(d).

(B) Rocks and stumps and their root systems shall be left intact in the ground
unless removal is specifically approved by the department, pursuant to RSA
482-A or RSA 483-B:11, I or unless rocks are removed to improve runoff

control or the planting in the waterfront buffer, and stumps that are ,,-[Deleted: pervious surfaces,

removed are replaced with new trees or other woody vegetation. . .--{Deeted:,

(C) No natural ground cover shall be removed except as necessary for a foot
path to water and access ways as provided under RSA 483-B:9,
Via)(2)(D)[éwiid)] (ix), for normal maintenance, to protect the waterfront
buffer, cutting those portions that have grown over 3 feet in height for the
purpose of providing a view, to provide access to natural areas or
shoreline, or as specifically approved by the department, pursuant to RSA
482-A or RSA 483-B.

(D) Starting from the northerly or easterly boundary of the property, and
working along the shoreline, the waterfront buffer shall be divided into 50 by

50 foot segments, Within each segment a minimum combined tree [and], ... | Deleted: excluding structures,

sapling, shrub, and groundecover score of at least 50 points shall be beaches, and rock and ledge

maintained. If for any reason there is insufficient area for a full segment, the
number of points required to be maintained in that partial segment shall be
proportional to that required of a full segment.

() Tree and sapling diameters shall be measured at 4 1/2 feet above the

. . . 1. ' .
ground or calipers measured in accordance with Inursery, industry ...\ Comment [MLT3]: The Rivers

L T Council does not know of any accepted
standards and are scored as follows: nursery standards? Is this term defined in

statute and is the referenece document
published and agreed upon by the

Diameter or Caliper Score NHDES and stakeholder groups? I
agriculture and forestry has BMPs,
i . . nurserics will need to follow the same
[-l.—lﬂéh—-tr@-ﬁ-lﬂ&h&H process if they are to use the "standards”
| term in statute.
greater-than13-inehes-10]

1to 3inches-1

8 to 6inches- 5

6 to 12 inches— 10

12 to 24 inches - 20



24 to 36 inches- 30

Greater than 36 inches — 40

(ii) Shrubs and groundcover plants shall be scored as follows:
Equivalent to one-gallon to 2-gallon shrub - 1 point

Equivalent to three-gallon to 4-gallon shrub - 2 points

square feet
Sod or mat ground cover - no more than 20 points in each full segment
Shrub groundcover - no more than 40 points in each full segment

[6D)] (iii) Dead, diseased, or unsafe trees or saplings shall not be included in
scoring.

[6iD] (iv) If the total tree and sapling score in any 50 foot by 50 foot segment
exceeds 50 points, then trees and saplings may be removed as long as the
sum of the scores for the remaining trees and saplings in that segment does
not total less than 50 points. Trees and saplings may be removed from partial
segments provided that the sum of the scores for the remaining trees and
saplings in that partial segment is equal to or greater than the proportional
point requirement.

[6+9] (v) The department may approve applications pursuant to RSA 482-A or
RSA 483-B that include the planting of [rative] trees and saplings as
necessary to at least maintain either the existing combined tree and sapling
score or the minimum score required. [Fhe-department-choll not-appreve-any]
No application [that-weuld] shall result in a combined tree and sapling score
less than the minimum score required where the segment initially meets the
minimum score or would result in any reduction of the combined tree and
sapling score where the segment does not initially meet the minimum score.

[69] (vi) Owners of lots and holders of easements on lots that were legally
developed prior to July 1, 2008 may maintain but not enlarge cleared areas,
including but not limited to existing lawns, gardens, landscaped areas,
beaches, and rights-of-way for public utilities, public transportation, and
public access, and may repair existing utility structures within the
waterfront buffer. Conversion to or planting of cleared areas with [netive]

-1 Comment [MLT4]: Scd or mat
groundcover should not be encouraged—

and its point vatue appears far too high,
therehy encouraging and rewarding its
use a3 & viable option to trees and woody

vegetation, This conversion will likely be

significant coupled with the proposed
permissiveness in fertilizer and pesticide
application.

[ Comment [MLT5]: The term "non-

:| invasive" is not a an accepted one that
{| applies to specific species. "Native” is
! | more easily defined from historical

regional plant lists. Many
recommendations for plantings of non-
native (thought to be non-invasive at the
time) species have tumed out 10 be very
invasive as climate conditions, e.g.
warmner, wetter, have changed. The result
is plants growing out of control in areas
and propagating to others. This has
necessitated shoreland disturbance,
including herbicide applications, and
digging up woady shrubs to combat non-
native overgrowth. A beiter alternative
would be to encourage regional native
species planting by providing point or

L other incentives.

~\
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shall not be required uﬁless it is necessary to meet the requirements of
subparagraph (g)(2) or (g)(3), or RSA 483-B:11, II.

[6)] (vii) Normal trimming, pruning, and thinning of branches to the extent

necessary to maintain the health of the {plant-being-trimmed;] planted area
as well to protect structures, maintain clearances, and prov1de views 1is

of-the-trees-orsaplings| provided such actwtty does not endanger the
health of the plant.

[6:3)] (viii) When necessary for the completion of construction activities
permitted in accordance with RSA 483-B:6, a temporary 12 foot wide access
path shall be allowed. On those properties accessible only by water, this
access path may be maintained provided it is stabilized with a surface that
will infiltrate stormwater. On other properties the access path shall be
completely restored and replanted with native vegetation upon completion of
construction except as allowed under subparagraph (viii).

[6wi1)] (ix) A permanent 6-foot wide foot path [te-previde] as well as access
to any beaches, structures, existing open areas, and the water body,
configured in a manner that will not concentrate storm water runoff or
contribute to erosion, [is] are allowed.

{b) Maintenance of a Natural Woodland Buffer.

(1) A natural woodland buffer shall be maintained within 150 feet of the
reference line. The first 50 feet of this buffer is designated the waterfront
buffer and is subject to the additional requirements of subparagraph (a). The
purpose of the natural woodland buffer shall be to protect the quality of
public waters by minimizing erosion, preventing siltation and turbidity,
stabilizing soils, preventing excess nutrient and chemical pollution,
maintaining natural water temperatures, maintaining a healthy tree canopy
and understory, preserving fish and wildlife habitat, and respecting the
overall natural condition of the protected shoreland.

(2) Within the natural woodland buffer of a given lot:

[ore-half] one acre or less of land within the natu.ral woodland buffer the
vegetation within at least [25] 20 percent of the area [outside] including the
waterfront buffer and exclusive of impervious surfaces shall be
maintained in an unaltered state unless vegetation, including shrubs
and trees in the landscaped areas, exceeds the 20 percent
requirement. Owners of lots legally developed or landscaped prior to July 1,

- | Comment [MLT&]: The Rivers

Council does not believe that there are
any aread in NH thar have not been
distrubed. "Unlandscaped” is not an
accepted term given that most areas
whete construction and other
improvements have occured have been
"landscaped.” The same applies to the use

* | of the term in ii and A iii (below)

[ Deleted: , unlandscaped
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2008 that do not comply with this standard are encouraged to, but shall not
be required to, increase the percentage of area maintained in an unaltered
state. The percentage of area maintained in an unaltered state on
nonconforming lots not being developed shall not be decreased.

greater than [ene-half] one acre but less than 2 acres of land within the
natural woodland buffer, the vegetation within at least [50] 30 percent of the
area [outside] including the waterfront buffer[;] and exclusive of impervious
surfaces, shall be maintained in an unaltered state unless vegetation,
including shrubs and trees in the landscaped areas, exceeds the 30
percent requirement. Owners of lots legally developed or landscaped prior
to July 1, 2008 that do not comply with this standard are encouraged to, but
shall not be required to, increase the percentage of area maintained in an
unaltered state. The percentage of area maintained in an unaltered state on
nonconforming lots not being redeveloped shall not be decreased.

impervious surfaces, shall be maintained in an unaltered state unless
vegetation, including shrubs and trees in the landscaped areas,
exceeds the 50 percent requirement. Owners of lots legally developed
prior to July I, 2008 that do not comply with this standard may
increase the percentage of area maintained in an unaltered state. The
percentage of area maintained in an unaltered state on
nonconforming lots not being redeveloped shall not be decreased.

19 Impervious Surfaces. Amend RSA 483-B:9, V(g)(1)-(3) to read as follows:

(1) [Subjeet-to-subparagraph<(2)] No more than 10| percent of the area of alot .-~

located within the protected shoreland shall be composed of impervious
surfaces unless a stormwater management system designed by a
professional, certified by the department, that will not concentrate
stormwater runoff or contribute to erosion or water quality
degradation is implemented.

(2) If the impervious surface area will exceed 20 percent, a stormwater
management system shall be implemented and maintained which is designed
to infiltrate increased stormwater from development occurring after the
effective date of this paragraph in accordance with rules established by the
department under RSA 485-A117,

[Delelﬂed: , unlondscaped
l Deleted: with greaier than 2

{ Deleted: , uniandscaped ]

)

acres of land

Comment [MLT7]: This should be
10%, as USGS and WHDES studies have
proven is when water quality
measureably declities but the Rivers
Council is willing to have this be a focus
of the Shoreland Advisory Committee

_J

% | and would welcome its findings.

"1 Deleted: 30

.| Comment [MLTB]: The Council

sugpests keeping this wording or, as
required, revising it to conform with other
changes.




20 Waivers. Amend RSA 483-B:9, V(i) to read as follows;

(1) The commissioner shall grant [vasanees| waivers from the minimum
standards of thlS section. Such authorlty shall be exermsed [subjeeﬂe-the

aneler—l%SA—Gizl—SS—LGb)] when the applzcantprovzdes a plan that is more
nearly conforming to.the minimum standards then the existing

conditions and the plan will have no material adverse effect on water
quality. Waivers shall also be granted to accommodate the

.................................................

21 Nonconforming Lots of Record. Amend RSA 483-B:10, I to read as follows:

1. Except when otherwise prohibited by law, present and successive owners of
an individual undeveloped lot may construct a single family residential
dwelling and appurtenant accessory structures on it, notwithstanding
the provisions of this chapter. Conditions may be imposed which, in the
opinion of the commissioner, more nearly meet the intent of this chapter,
while still accommodating the applicant’s rights.

22 New Paragraph; Nonconforming Lots of Record; Merger. Amend RSA 483-
B:11 by inserting after paragraph II the following new paragraph:

III. Consistent with RSA 674:39-a, a municipality shall not merge adjacent
nonconforming lots in common ownership without the consent of the owner.

23 Nonconforming Structures. RSA 483-B:11 is repealed and reenacted to
read as follows:

483-B:11 Nonconforming Structures.

1. Except as otherwise prohibited by law or applicable municipal ordinance,
nonconforming structures located within the protected shoreland may be
repaired, replaced in kind, reconstructed in place, altered, or expanded.
Repair, replacement-in kind, or reconstruction in place may alter or remodel
the interior design or existing foundation of the nonconforming structure, but
shall result in no expansion or relocation of the existing footprint within the
waterfront buffer. Alteration or expansion of a nonconforming structure may

.| Comment [MLT?]: The Rivers

Council prefers variances vs. waivers. It
is cencerned about one individual in the
Department being able to allow these
changes with virtually no objective and
written guidance. This will ereate
inconsistent rulings and conditions in the
state that will resull in regulatory and
enforcement confusion for applicants.




" expand the existing footprint within the waterfront buffer, provided the
structure is not extended closer to the reference line and the proposal or
property is made more nearly conforming than the existing structure or the
existing conditions of the property.

1I. For the purposes of this section, a propaosal that is “more nearly
conforming” means alteration of the location or size of the existing footprints,
or redevelopment of the existing conditions of the property, such that the
structures or the property are brought into greater conformity with the
design standards of this chapter. Methods for achieving greater conformity
include, without limitation, reducing the overall sguare footage of
structural footprints, enhancing stormwater management, adding
infiltration areas and landscaping, upgrading wastewater treatment,
improving traffic management, or other enhancements that improve wildlife
habitat or resource protection.

III. An expansion that increases the sewerage load to an onsite septic system,
or changes or expands the use of a septic system, shall require a subsurface
approval issued by the department.

1V. Under paragraph I, and except as otherwise prohibited by law or
applicable municipal ordinance, primary nonconforming structures may be
entirely demolished and reconstructed, with continued encroachment into the
waterfront buffer, provided the replacement structure is located farther back
from the reference line than the preexisting nonconforming structure.

25 Rulemaking. Amend RSA 483-B:17, IV to read as follows:

IV. Procedures and criteria for the size[;] and placement[and-construetion]
of small accessory structures such as storage sheds and gazebos, which are
consistent with the intent of this chapter, between the reference line and the
primary building line.

26 Penalties. Amend RSA 483-B:18, II and III to read as follows:

.| Comment [MLT10]: The Rivers
Council feels tha all "knowingly" and
“intentionial” language has 10 be stricken.

following: The burden ta the State of NH to prove

(a) Upon petition of the attorney general or of the municipality in which the

*. | other state laws) possible.

“knowledge” and “intention” is
unreasonable and its existence constitutes
the targest loophole (inconsistent with

violation occurred, the superior court may levy upon any person yiolating this [ ——

chapter a civil penalty in an amount not to exceed [$20;000] $5,000 for [each

. R . . . ey e . | Deleted: and damaging the
day-ef] each continuing violation. The superior court shall have jurisdiction to | public waterway who, after

restrain a continuing violation of this chapter, and to require remediation. % | notification by the department,

| fail to make a good fuith effort
.| at remediation and restoration

[ Deleted: knowingly
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[¢e)] (b) The commissioner, after notice and hearing pursuant to RSA 541-A,
shall impose an administrative fine of up to $5,000 for each offense upon any

person who yviolates this chapter. Rehearings and appeals relating to such .- { Deleted: knowingly

fines shall be governed by RSA 541. Imposition of an administrative fine
under this section shall not preclude the imposition of further civil or
criminal penalties under this chapter.

[£)] (c) Notwithstanding the $5,000 fine limit in subparagraph (b)ée}, the
administrative fine for each repeat violation of this chapter may be

multiplied by a factor of 2 for every previous violation committed by the ... Deteted: knowingty

person or entity.

27 Permit Application Fees; Effective Date. Amend 2008, 5:28, II to read as
follows:

I1. Paragraph I of section 27 of this act shall take effect July 1, [2041] 2016.
28 Repeal. The following are repealed:

II. RSA 483-B:9, V(c)(1), relative to subdivision of land within the protected
shoreland.

III. RSA 483-B:9. V(g)(3), relative to impervious surfaces.

.| Comment [MLT11]: In keeping with
‘The Rivers Council’s previous ¢omments
about municipal governments’ burdens,
60 days is unreasanable. Municipalities
are not ready and cannot be ready for the

LBAO gap that this will leave in their regulatory
landscape.
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SB 154-FN - FISCAL NOTE

AN ACT reforming the comprehensive shoreland protection act.



Due to time constraints, the Office of Legislative Budget Assistant is
unable to provide a fiscal note for this bill at this time. When

completed, the fiscal note will be forwarded to the Senate Clerk's
Office. :

.1 Comment [MLT12]: The NHRC is

concemed that the fiscal impact to the
state is not only unavailzble but also the
financial burden to muricipalities, many
of whom do not have the time, expertise,
and money 10 cnact their awn prolection
ordiances and enforce them. While the
LGC may not weigh in on this issue, 1
believe that it is a crucial one for New
Hampshire's towns and ¢itics. Most
municipalities probably have no idea
what is being proposed and where their
regulatory landscape—and the landscape

| itself—will change as a result of this bill.




SB 154-FN - AS INTRODUCED
2011 SESSION
11-0810
06/10
SENATE BILL 154-FN

AN ACT reforming and renaming the comprehensive shoreland protection
act.

SPONSORS: Sen. Bradley, Dist 3; Sen. Boutin, Dist 16; Sen. Carson, Dist 14;
Sen. De Blois, Dist 18; Sen. Forsythe, Dist 4; Sen. Gallus, Dist 1; Sen. Groen,
Dist 6; Sen. Stiles, Dist 24; Sen. White, Dist 9; Rep. B. Patten, Carr 4; Rep.
Ahlgren, Carr 4; Rep. Umberger, Carr 1; Rep. Chandler, Carr 1; Rep.
Bettencourt, Rock 4
COMMITTEE: Energy and Natural Resources

ANALYSIS

This bill makes extensive changes to the comprehensive shoreland protection
act.

Explanation; Matter added to current law appears in bold italics.
Matter removed from current law appears [in-braeketsand struekthrough:]
Matter which is either (a) all new or (b) repe‘aled and reenacted appears in regular type.
11-0810
06/10
STATE OF NEW HAMPSHIRE

In the Year of Our Lord Two Thousand Eleven

AN ACT reforming and renaming the comprehensive shoreland protection
act.



Be it Enacted by the Senate and House of Representatives in General Court
convened.:

CHAPTER 483-B
SHORELAND
WATER QUALITY PROTECTION ACT

Shoreland Water Quality Protection; Minimum Standards Required. .| Deleted: §

Amend RSA 483-B:2, IX to read as follows: "2 - [ Deleted: Comprehensive

' Formatted: Font: Botd, Italic

IX. Control building sites, placement of structures, and land uses that may
potentially damage the public waters.

2 Minimum Standards Required. Amend RSA 483-B:2, XV to read as follows:

XV. Anticipate and respond to the impacts of development in shoreland areas
to the extent they may potentially damage the public waters.

3 Definitions. Amend RSA 483-B:4, VII-a to read as follows:

VII-a. [Repealed}-“Horticultural professional” means any arborist,
landscape architect, or gardening consultant whose function is that

of providing services relative to horticulture, { Deleted: 3

4 Definitions. Amend RSA 483-B:4, VIT-btoread as follows: ..
VII-b. “Impervious surface” means any modified surface that cannot
effectively absorb or infiltrate water. Examples of impervious surfaces

include, but are not limited to, roofs, and unless designed to effectively
absorb or infiltrate water, decks, patios, and paved, gravel, or crushed

stone driveways, parking areas, and walkways [unless-designed-to-effoctively
a-bsefb—er—mﬁi-tfa%e—w&bef]

.- Deteted:

X-b. “Natural ground cover” means any herbaceous plant or any woody
seedhng or shrub generally less than 3 feet in hmght [Na%&al—gaeeand—eevef

weeely—dekw-}s—e%eﬂes—a-ﬂd—beu}dem-] Natural ground cover shall not 1nc1ude
lawns, landscaped areas, gardens, invasive species as listed by the
department of agriculture, markets, and food in accordance with RSA 430:53,
111, exotic species as designated by rule of the department of environmental



services in accordance with RSA 487:24, VII, imported organic or stone
mulches, or other artificial materials.

~ ((Deleted: 5
8 Definitions. Amend RSA 483-B:4, and XIII to read as follows: . .{Deleted: xiI
Akad olbinal
XII. “Primary building line” means a setback for primary structures of [es __...-| Deleted: XIL “Person’ means a
least] 50 feet from the reference line. ‘ COFPOFALIon. cOmpany, Aesociation,

society, firm, partnership or joint
stock company, as well as [an

7 Definitions. Amend RSA 483-B:4, XV to read as follows: indsidual) a state, and any

............................................................................................................................. : political subdivision of a state or
' any agency or instrumentality
XV. “Protected shoreland” means, for natural, fresh water bodies without  thereof 1
artificial impoundments, for artificially impounded fresh water bodies, ( Deteted: &
except private garden water features and ponds of less than 10 acres,
and for coastal waters and rivers, all land located within 250 feet of the

reference line of public waters.

N | S M

[ Deteted: 7 )
8 Definitions. Amend RSA 483-B:4, XVIII to read as follows:
XVIII1. “Removal or removed” means girdled, felled, [killedex] cut, sawed,
pruned, pushed over, buried, burned, or any other activity conducted to the
extent that it otherwise [destractively-slters-oraltered] kills the vegetation.

{Deteted: 5 )
3 Definitions. Amend RSA 483-B:4, XVIII-c toread as follows: .
XVIII-c. “Replace in kind” means the substitution of a new structure for an -| Deteted: , with no change within

- 50 feet of the reference line in
-------------------------------------- . [size-dimensions:] setback or area
of the footprint, [interiorpquare
footage—andloeation;] with the
exception of changes resulting in an
increase in the setback to public

existing legal structure, whether in total or in part,

waters
( Deteted: 9 )
.( Deleted: 10 ]
XXII. “Structure” means anything constructed or erected for the support,
shelter or enclosure of persons, animals, goods, or property of any kind, with
a fixed permanent location on or in the ground, exclusive of fences.
. [ Deteted: 11 )

A2 Definitions. Amend RSA 483-B:4, XXIV-b to read as follows:
XXIV-b. “Unaltered state” means [rative] vegetation allowed to grow without

cutting, limbing, trimming, pruning, mowing, or other similar activities
except as needed [to-maintain-the-hes h-of the-plant-being trimmed;as

S TRE et




allowed-byrules-ofthe-department] for plant health, normal

maintenance, and renewal.

13 Enforcement by Commissioner; Duties; Woodland Buffer. Amend RSA ..~

483-B:5, II to read as follows:

II. The commissioner or his or her designee may, for cause, enter upon [any] ..
“- 77 Deleted: |

_ ‘| Deleted: by virtue of a permit
. lissued under this chapter

. -‘{Formatbed: Not Strikethrough
*, | Formatted: Font: Bold, Italic

subject land or parcel at any reasonable time gfter written notification
and with prior permission of the owner to perform oversight and
enforcement duties provided for in this chapter,

A4 Permit Required; Exemption. Amend RSA 483-B:5-b, I to read as follows:

I.(a) No person shall commence construction, excavation, or filling activities
within the protected shoreland without obtaining a permit from the
department to ensure compliance with this chapter. For projects which
have no impact on water quality and which follow department rules,

the applicant, shall quality for,a permit by notification (PBN), The .

owner may proceed with the proposed project immediately upon
receipt of written notice from the department that a complete and
appropriate notification has been received by the department. A
notification shall be considered complete and appropriate provided it
includes a notification form signed by the owner of property, the name
and address of the property owner, the address of the site on which
the work will occur, the name of the jurisdictional waterbody, the tax
map and lot number on which the proposed work will occur, plans
clearly and accurately depicting the work to be completed relative to
the reference line of the jurisdictional waterbody, photographs of the
area to be impacted, and identification of thoese project criteria
listed below that would qualify the permit by noficationg: Such
projects shall include;

(1) Construction, excavation and filling, or other activity that adds

less than , 900 square feet of impervious area within a protected .-

shoreland area.

{2) Any additional activities defined by rules of the department.

(b) The permit application fee shall be $100 plus $.10 per square foot of area
affected by the proposed activities and shall be deposited in the wetlands and
shorelands review fund established under RSA 482-A:3, TTI, Such fees shall
be capped as follows:

.| Deleted: (2) Excavation of 1,000

{ Deleted: 12 ]

{ Deleted: [

W S,

Deleted: limited to the
conditions of the permit. Such
permission shall expire when
the project is complete or the
permit has expired, whichever

comes first
( Deleted: 13 )
- [Deleted: department ]
"{ Deleted: establish )
- (Deteted: 1,000 )

cubic feet or less within a
protected shoreland area that
does not cause ¢ significant
change in runoff protection.y
(3) Filling of 1,000 cubic feet or
less with material that does not
cause a significant change in
runoff protection.y

(1) Any activities defined by
rules of the department as de
minimis.

(Deleted: § )




(1) For projects that qualify for permit by notification under RSA 483-B:17, X,
$100 for restoration of water quality improvement projects and $250 for all
other permit by notification projects.

(2) For projects that do not qu.
square feet, $750.

(3) For projects of 10,000-24,999 square feet, $1,875.
{(4) For projects of 25,000 square feet or more, $3,750.
If the application is denied, the application fee minus an

administrative charge of 56% of the fee paid, shall be refunded to the
applicant within 30 days of such denial.

: Permit Required Exemption.

new paragraph:

IV-b. Permits issued by the Department pursuant to this chapter that .-

involve private, non-federal undertakings shall not require
coordination with or clearance by the New Hampshire Division of

Historical Resources.

read as follows:

V.(a) Within 30,,days of receipt of an application for a permit or [¥6] 30 days .-~

of receipt of an apphcatlon for a permit that will require a [varianeeofthe
minimumstendard of RSA 483 B:9 V era] waiver of the minimum standards
of RSA 483-B:9, the department shall request any additional information
reasonably required to complete its evaluation of the application, and

provide the applicant with any written technical comments the department
deems necessary. Any request for additional information shall specify that

the applicant submit such information as soon as practicable and notify the
applicant that if all of the requested information is not received within [60],
120 days of the request, the department shall deny the application.

(b) When the department requests additional information pursuant to

department’s receipt of the 1nformat10n

(1) Approve the application[in-whele-erinpart;] and issue a permit; or

.- ( Deteted: of |
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(2) Deny the application, and issue written findings in support of the denial;
or

(3) Extend the time for rendering a decision on the application for good cause
and with the written agreement of the applicant,

(c) Where no request for additional information is made, the department

| shall, within [36] 30 days of receipt of the application for a permit or [75] 30 _
days of receipt of an application for a permit that will require a [varianeeof
the-minimum-standerd of RSA 483-B:9 V-ora] waiver of the minimum
standards of RSA 483-B:9[3],

d) WAITING FOR NHDES PBN LANGUAGE HERE,

[} approve or deny the application[— i , ! it
or

{2y Denythe-applieation-and-issue] with written findings in support of the
[denialer

through (b)}(2)(A)(ii) to read as follows:
(a) Maintenance of a Waterfront Buffer.

(1) The waterfront buffer shall be those protected shorelands within 50 feet of
the reference line. The purpose of this buffer shall be to protect the quality of
public waters while allowing homeowner discretion with regard to water
access, safety, viewscape maintenance, and lot design.

(2) Within the waterfront buffer all of the following prohibitions and
limitations shall apply:

.- Deleted: 15
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{A) No chemicals, including pesticides or herbicides of any kind shall be
applied to ground, turf, or established vegetation except if applied by
horticultural professionals who have a pesticide application license
issued by the N.H. Department of Agriculture or as allowed under
special permit issued by the division of pesticide control under rules adopted
by the pesticide control board under RSA 541-A, or fertilizers of any kind
except those specified in RSA 483-B:9, 1I(d),

(B) Rocks and stumps and their root systems shall be left intact in the ground
unless removal is specifically approved by the department, pursuant to RSA
482-A or RSA 483-B:11, II or unless rocks are removed to improve runoff
control or the planting in the waterfront buffer, and stumps that are
removed are replaced with pervious surfaces, new trees, or other
woody vegetation.

(C) No natural ground cover shall be removed except as necessary for a foot
path to water and access ways as provided under RSA 483-B:9,

V(@)(2)(D)[&id)] (ix), for normal maintenance, to protect the w&'iéfﬁia;ii"'"'

buffer, cutting those portions that have grown over 3 feet in height for the
purpose of providing a view, to provide access to natural areas or

shoreline, or as specifically approved by the department, pursuant to RSA
482-A or RSA 483-B.

(D) Starting from the northerly or easterly boundary of the property, and
working along the shoreline, the waterfront buffer shall be divided into 50 by

sapling, shrub, and groundcover score of at least 50 points shall be
maintained. If for any reason there is insufficient area for a full segment, or
the segment contains beaches, rock or ledgethe number of points
required to be maintained in that partial segmeht shall be proportional to
that required of a full segment. The landowner may meet the total point
requirement over the entire frontage of the lot by distributing the
score in the most practical way so that the total points achieved are
equal to or greater than the total compiled by using the 50 by 50 foot
segments.

(i) Tree and sapling diametersshall be measured at 4 1/2 feet above the
ground, or calipers measured in accordance with nursery industry

standards and are scored as follows:

Diameter or Caliper Score
[inel 5 inel ,

] el > inchoss
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greater-than-12-inches 10|
1to 3inches- 1

3to 6inches-5

6to 12 inches- 10

12 to 24 inches - 20

24 to 36 inches - 30

Greater than 36 inches - 40

Four square feet of shrub area — I point

Ground cover planted in the form of sod or mat - one point for every
50 square feet

Sod or mat ground cover - no more than 20 points in each full segment .~

Shrub groundcover - no more than 40 points in each full segment -

[61)] (iii) Dead, diseased, or unsafe trees or saplings shall not be included in
scoring.

[GiD)] (iv) If the total tree and sapling score in any 50 foot by 50 foot segment
exceeds 50 points, then trees and saplings may be removed as long as the
sum of the scores for the remaining trees and saplings in that segment does
not total less than 50 points. Trees and saplings may be removed from partial
segments provided that the sum of the scores for the remaining trees and
saplings in that partial segment is equal to or greater than the proportional
point requirement.

or RSA 483-B that include the plantmg of [ﬂ&t-we} trees and saplings as
necessary to at least maintain either the existing combined tree and sapling

score or the minimum score requn‘ed Absent a wawer. the department I (Formateed: Not Strkethrouh
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sapling score less than the minimum score required where the segment
initially meets the minimum score or would result in any reduction of the

combined tree and sapling score where the segment does not initially meet . | Deleted: , unless the applicant is
o . increasing the combined tree
the minimum SCOYe, . e e e e - and sapling score in other
segments of the protected

[63] (vi) Owners of lots and holders of easements on lots that were legally shoreland

developed pricr to July 1, 2008 may maintain but not enlarge cleared areas,
including but not limited to existing lawns, gardens, landscaped areas,
beaches, and rights-of-way for public utilities, public transportation, and
public access, and may repair existing utility structures within the
waterfront buffer. Conversion to or planting of cleared areas with [aative]
non-invasive species of ground cover, shrubs, saplings, and trees is
encouraged but shall not be required unless it is necessary to meet the
requirements of subparagraph (g)(2) or (g)(3), or RSA 483-B:11, II.

[2)] (vii) Normal trimming, pruning, and thinning of branches to the extent
necessary to maintain the health of the [plant-beingtrimmed;] planted area
as well to protect structures, maintain clearances, and provide views is

of the-trees-orsaplings] provided such activily does not endanger the
health of the plant.

[(w8)] (viii) When necessary for the completion of construction activities
permitted in accordance with RSA 483-B:6, a temporary 12 foot wide access
path shall be allowed. On those properties accessible only by water, this
access path may be maintained provided it is stabilized with a surface that
will infiltrate stormwater. On other properties the access path shall be

completely restored and replanted with native vegetation upon completion of
construction except as allowed under subparagraph (viii).

[¢4i3)] (ix) A permanent 6-foot wide foot path [te-previde] as well as access
to any beaches, structures, existing open areas, and the water body, .
configured in a manner that will not concentrate storm water runoff or
contribute to erosion, [ig] are allowed.

(b} Maintenance of a Natural Woodland Buffer.

(1) A natural woodland buffer shall be maintained within 150 feet of the
reference line. The first 50 feet of this buffer is designated the waterfront
buffer and is subject to the additional requirements of subparagraph (a). The
purpose of the natural woodland buffer shall be to protect the quality of
public waters by minimizing erosion, preventing siltation and turbidity,
stabilizing soils, preventing excess nutrient and chemical pollution,
maintaining natural water temperatures, maintaining a healthy tree canopy
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and understory, preserving fish and wildlife habitat, and respecting the
overall natural condition of the protected shoreland.

(2) Within the natural woodland buffer of a given lot:

| insderdBg the waterfront buffer,shall be maintained, Owners of lots
legally developed or landscaped prior to July 1, 2008 that do not comply with
this standard are encouraged to, but shall not be required to, increase the
percentage of area maintained in an unaltered state The percentage of area

L{A)ﬁﬂ_’he vegetation, except lawn, within at least 25 percent of the area

(1) [Subjeet-to-subparagraph+(2);] No more than 30 percent of the area of a lot

located within the protected shoreland shall be composed of impervious
surfaces unless a stormwater managemendt system designed and
certified by a professional engineer that will not concentrate
stormwater runoff or contribute to erosion is implemented.

(2) If the impervious surface area will exceed 20 percent, a stormwater
management system shall be implemented and maintained which is designed
to infiltrate increased stormwater from development occurring after the
effective date of this paragraph in accordance with rules established by the
department under RSA 485-A:17.

(1) The commissioner shall , grant [varianees] waivers from the minimum
standards of this section. Such authorlty shall be exermsed [sabjee%—tee—t-he

minimum standards of this section will provide no material beneﬁt to
the public and have no material adverse effect on the environment or
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| the natural resources of the state. Waivers shall also be granted to
accommodate the reasonable needs of persons with disabilities.

20 Nonconforming Lots of Record. Amend RSA 483-B:10, I to read as follows: -~

I. Except when otherwise prohibited by law, present and successive owners of
an individual undeveloped lot may construct a single family residential
dwelling and appurtenant accessory structures on it, notwithstanding
the provisions of this chapter. Conditions may be impaosed which, in the
opinion of the commissioner, more nearly meet the intent of this chapter,
while still accommodating the applicant’s rights.

B:11 by inserting after paragraph II the following new paragraph:

II1. Consistent with RSA 674:39-a, a municipality shall not merge adjacent
nonconforming lots in common ownership without the consent of the owner.

| 22 Nonconforming Structures. RSA 483-B:11 is repealed and reenacted to
read as follows:

483-B:11 Nonconforming Structures.

1. Except as otherwise prohibited by law or applicable municipal ordinance,
nonconforming structures located within the protected shoreland may be
repaired, replaced in kind, reconstructed in place, altered, or expanded.
Repair, replacement-in kind, or reconstruction in place may alter or remodel
the interior design or existing foundation of the nonconforming structure, but
shall result in no expansion or relocation of the existing footprint within the
waterfront buffer. Alteration or expansion of a nonconforming structure may
expand the existing footprint within the waterfront buffer, provided the
structure is not extended closer to the reference line and the proposal or
property is made more nearly conforming than the existing structure or the
existing conditions of the property.

IL. For the purposes of this section, a proposal that is “more nearly
conforming” means alteration of the location or size of the existing footprints,
or redevelopment of the existing conditions of the property, such that the
structures or the property are brought into greater conformity with the
design standards of this chapter. Methods for achieving greater conformity
include, without limitation, reducing the overall square footage of
structural footprints, enhancing stormwater management, adding
infiltration areas and landscaping, upgrading wastewater treatment,
improving traffic management, or other enhancements that improve wildlife
habitat or resource protection.
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III. An expansion that increases the sewerage load to an onsite septic system,
or changes or expands the use of a septic system, shall require a subsurface
approval issued by the department.

IV. Under paragraph I, and except as otherwise prohibited by law or
applicable municipal ordinance, primary nonconforming structures may be
entirely demolished and reconstructed, with continued encroachment into the
waterfront buffer, provided the replacement structure is located farther back
from the reference line than the preexisting nonconforming structure.

23 Rehearings and Appeals. Amend RSA 483-B:14 to read as follows: .~

483.B:14 Rehearings and Appeals. Where the requirements of this chapter
amend the existing statutory authority of the department or other agencies
relative to certain established regulatory programs and shall be enforced
under these established regulatory programs, the existing procedures
governing contested cases and hearings and appeals regarding these
requirements shall apply. Where requirements of this chapter are new and do
not amend existing statutory authority relative to any established regulatory
programs, the procedures set forth in RSA 541-A:31 for contested cases shall

IV. Procedures and criteria for the size[;] and placement[;and-eonstruetion]
of small accessory structures such as storage sheds and gazebos, which are
consistent with the intent of this chapter, between the reference line and the
primary building line.

II. Any person who knowingly violates this chapter and any person who
purchases land affected by a violation of this chapter who knew or had reason
to know of the violation shall be liable for remediation or restoration of the
land affected.

1I1. Persons intentionally violating the provisions of this chapter and
damaging the public waterway who, after notification by the
department, fail to make a good faith effort at remediation and
restoration shall be subject to the following:

(a) Upon petition of the attorney general or of the municipality in which the
violation occurred, the superior court may levy upon any person knowingly
violating this chapter a civil penalty in an amount not to exceed [$20;000]
$5,000 for [each-day-of] each continuing violation. The superior court shall
have jurisdiction to restrain a continuing violation of this chapter, and to
require remediation.
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[€)] (b) The commissioner, after notice and hearing pursuant to RSA 541-A,
shall impose an administrative fine of up to $5,000 for each offense upon any
person who krewingly violates this chapter. Rehearings and appeals
relating to such fines shall be governed by RSA 541. Imposition of an
administrative fine under this section shall not prectude the imposition of
further civil or criminal penalties under this chapter.

[6)] (¢) Notwithstanding the $5,000 fine limit in subparagraph (c), the
administrative fine for each repeat violation of this chapter may be
multiplied by a factor of 2 for every previous viclation kwessirgly committed
by the person or entity.

26 Shoreland Advisory Committee. Amend RSA 483-B:21 by adding the L

following new paragraph:

w0 T THE
pevitng  win B ﬂv%
VIII. Any person aggrieved by g department decisiongna
to other remedies available at law, appeal to the committee for a
determination of whether the department decision was unlawful or
unreasonable. The burden of proof shall be upon the party seeking to
set aside or otherwise modify the department’s decision. The
committee shall adopt rules of procedure to govern its administration
of such_appeals. The committee may affirm or reverse the ‘
department’s decision, or remand the matter back to the department
for further findings.

27 Permit Application Fees; Effective Date. Amend 2008, 5:28, II to read as
follows:

II. Paragraph I of section 27 of this act shall take effect July 1, [2031] 2016.

28 Repeal. The following are repealed:

shoreland.

III. RSA 483-B:9. V(g)(3), relative to impervious surfaces.

in addition .-
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29 Effective Date. This act shall take effect 60 days after its passage.
LBAO
11-0810
02/02/11
SB 154-FN - FISCAL NOTE
AN ACT reforming the comprehensive shoreland protection act.

FISCAL IMPACT:

Due to time constraints, the Office of Legislative Budget Assistant is
unable to provide a fiscal note for this bill at this time. When
completed, the fiscal note will be forwarded to the Senate Clerk's
Office.
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(1) To the extent that it is already in a natural, unlandscaped state,
for lots with greater than [ene-half] one acre but less than 2 acres of land
within the natural woodland buffer, the vegetation within at least [50] 30
percent of the area [eutside] including the waterfront buffer[;] and
exclusive of impervious surfaces, shall be maintained in an unaltered state
unless vegetation, including shrubs and trees in the landscaped
areas, exceeds the 30 percent requirement. Owners of lots legally
developed or landscaped prior to July 1, 2008 that do not comply with this
standard are encouraged to, but shall not be required to, increase the
percentage of area maintained in an unaltered state. The percentage of area
maintained in an unaltered state on nonconforming lots not being
redeveloped shall not be decreased.

(iii) To the extent that it is already in a natural, unlandscaped state,
for lots with greater than 2 acres of land within the natural
woodland buffer, the vegetation within at least 50 percent of the area,
including the waterfront buffer and exclusive of impervious surfaces,
shall be maintained in an unaltered state unless vegetation,
including shrubs and trees in the landscaped areas, exceeds the 50
percent requirement. Owners of lots legally developed prior to July 1,
2008 that do not comply with this standard may increase the
percentage of area maintained in an unaltered state. The percentage
of area maintained in an unaltered state on nonconforming lots not
being redeveloped shall not be decreased.

17 Minimum Lots and Residential Development. Amend RSA 483-B:9, V(e)(3)
to read as follows:

(3) No lot having frontage on public waters, shall be created with less than
[150] 50 feet of shoreland frontage.

18 Minimum Lots and Non-Residential Development. Amend RSA 483-B:9,
V({)(2) to read as follows:

(2) No lot having frontage on public water shall be created with less than
[150] 50 feet of shoreland frontage.

19
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February 17, 2011

The Honorable Bob Qdeli, Chair

Senate Energy and Natural Resources Committee
Legislative Office Building, Room 162

Concord, NH 03301

Subject: SB 154, reforming the Comprehensive Shoreland Protection Act.

Dear Senator Odell:

The New Hampshire Planners Association, representing over 200 land use planning
professionals in our state, supports some of the provisions of SB 154, but has concems
regarding other provisions of the bill which we believe will significantly weaken the
Comprehensive Shoreland Protection Act (“CSPA™).

As you know, the CSPA was enacted in 1991 to protect the water quality of New

. Hampshire’s larger water bodies by setting minimum requirements for the development

and use of all land within 250 feet of the reference line. At its core, the CSPA allows
development to occur within the protected shoreland while assuring that vegetated areas
remain to help keep our waters clean. In enacting the CSPA, the Legislature recognized
that large water bodies are a vital and irreplaceable component of the ecosystem and must
be protected. Indeed, large water bodies are state-wide public resources that must be
afforded a level of protection from the environmental impacts of shoreland development,
The CSPA is critical to ensure that minimum development standards designed to protect
water quality are applicable to the shorelands of all the state’s large water bodies.

Nevertheless, the NHPA recognizes that the CSPA may need adjustment. SB 154
contains several common sense reforms that we support. For example, the provision of
the bill granting DES the power to prant “waivers” from the requirements of the Act
instead of imposing the stricter “variance™ standard is a more common sense approach to
the administration of the CSPA that would provide both DES and property owners some
needed flexibility. The NHPA is also in favor of the provision granting DES authority to
issue¢ permmits by notification for projects which have no impact on water quality and
support the continuation of the fee structure to pay for DES enforcement.

The overall effect of the bill, however, is to enfeeble the CSPA and substantially narrow
its scope. Of most concern is the bill’s elimination of “individual” from the definition of
“person.” The core requirement of the CSPA is that “[nJo person shall commence
construction, excavation, or filling activities within the protected shoreland without
obtaining a permit from [DES] to ensure compliance with [the CSPA]." Anecdotal
evidence suggests that most of the development occurring within the protected shoreland
is by individual property owners, alt of whom would be wholly exempt from the CSPA

under SB {54.

We are also concerned that there is no upper limit on impervious surfaces and believe that
the effect of the changes in the scoring and natural woodland buffer sections will be a net
decrease in vegetation of approximately 30% from the reference line to the 150 fi. setback
line. In short, the NHPA strongly believes that overall the proposed reforms of the CSPA
under $B 154 will result in a serious degradation of water quality statewide.

SB 154 includes several sensible modifications of the Act that we support. If you wish to
pursue a clarifying amendment to address the other elements of the bill. we would be
happy to assist yop. Thank you for this opportunity to provide comment.

incerely, _. / .
T\Lo

my i CAM\

Legislative Liaison



Testimony of Paul Montrone
SB 154-FN Legislative Hearing

February 17, 2011

| am Paul Montrone, representing the NH Shoreline Coalition and | appreciate the
opportunity to testify today. We have testified at numerous hearings over the past three
years, encouraging NH legislators to amend the Comprehensive Shoreland Protection

Act.

As we have stated before, although this Act is well-intentioned, it mistakenly positions
shoreline property owners as an enemy to be punished, and not the most important ally
in protecting New Hampshire’s precious waterways. The Act contains many
requirements that interfere with normal family life that have nothing to do with water
quality. It includes provisions that are impractical and virtually unenforceable, and
burden property owners with expensive application requirements even for small

projects.

In addition, one unintended consequence of this Act has been the slowdown of
legitimate maintenance and construction activity on the shorefront, costing our

communities tax revenues and good jobs during a time of major recession.

Some amendments were wisely made over the past two years, and they were a move in
the right direction. We congratulate the legislature and DES on this action. They did
not, however, resolve most of the underlying problems with the Act. More changes are

clearly required.

\LASRVFPOQ1\ladata\HAMPTONH\PoliticahCSPA\CSPA\CSPA Hearing SB154-FN 2-
17-11\PMM Testimony V7.docx 1



SB154-FN contains many positive amendments that will place the law on a solid footing
that can then be supported by the thousands and thousands of shoreland owners that

are the first line of defense in protecting our water quality.

In addition to making the Act more practical and useful, under SB 154 we are
particularly gratified to see the penailties have been modified so they only apply to
property owners who knowingly, rather than inadvertently, violate this complicated law;
and furthermore, we do not have to worry about potentially going to jail for pruning a

branch of our tree or planting our flowers in the wrong place.

We are also happy to see that with SB 154 property owners who have been denied a
permit by the DES will now be able to appeal to the Shoreland Advisory Committee

which has representation by shoreland owners.

In brief, the NH Shoreline Coalition is pleased with and completely supportive of SB

154-FN, as well as the additional amendments proposed by the Lakes Association.

Thank you for your attention

WLASRVFPO1\ladata\HAMPTONH\Politica\CSPA\CSPA\CSPA Hearing SB154-FN 2-
17-11\PMM Testimony V7.docx 2



LAKES MANAGEMENT ADVISORY COMMITTEE

NH Lakes Management and Protection Program
New Hampshire Department of Environmental Services
29 Hazen Drive, P.O. Box 93, Concord, NH 03302-0095

February 17, 2011

The Honorable Bob Odell, Chairman
Energy and Natural Resources Committee
Legislative Office Building, Room 102
Concord, NH 03301

RE: SB 154-FN - An Act reforming the comprehensive shoreland protection act

Dear Chairman Qdell and Members of the Committee:

The Lakes Management Advisory Committee (LMAC) is writing to express its opposition to Senate Bill
154, as introduced, relative to reforming the shoreland protection act.

The intent of the Comprehensive Shoreland Protection Act (CSPA) is to protect water quality by guiding the
growth and development of our surface water shorelines. Waterbodies are affected by the different land uses
within the entire lake watershed but that area of land immediately adjacent to the lake can and does impact water
quality most directly. Our lakes, ponds, rivers and streams are significant economic, recreational, cultural and
natural resource assets and the preservation of water quality is imperative to the well-being of our waterbodies.

We understand that an amendment to SB 154 will be introduced today. We assume that the amendment will
result in a better CSPA and would like to support it but since we have not reviewed it, we cannot comment
directly on its content, We do support and would like to recommend that the amended bill be sent to a
subcommittee which would aliow the appropriate parties the opportunity to review and discuss it and determine
if it will address the concerns that the constituent groups have expressed regarding the CSPA. We would also
like to thank those that worked to develop the proposed amendment presented today.

The LMAC is a legislatively created body charged to work with the NH Department of Environmental
Services (DES) on the administration of RSA 483-A, the Lakes Management and Protection Act. The Governor
and Council appointed Committee is comprised of 19 members from academia, business, conservation
organizations, lake associations, tourism, fish and game commission, marine trades, realtors, and municipal
government. Among its other responsibilities, the LMAC is charged with reviewing legislation relevant to the
LMPP and with advising the DES Commissioner on the merits of such legislation.

Thank you for your consideration of our comments. If you have any questions regarding our testimony
please do not hesitate to contact Jacquie Colburn, Lakes Coordinator at (603) 271-2959.

Sincerely,
P onan
Do &)
Diane Hanley, Chair
Lakes Management Advisory Committee
cc:  Senator Bradley Senator Boutin
Senator Carson Senator DeBlois
Senator Forsythe Senator Gallus
Senator Groen ’ Senator Stiles
Senator White Representative Patten
Representative Ahlgren Representative Umberger
Representative Chandler ' Representative Bettencourt
Thomas S. Burack, Commissioner, DES Harry Stewart, DES

NH FISH AND GAME COMMISSION - STATE CONSERVATION COMMITTEE
UNH SCIENTIFIC COMMUNITY - NH BUSINESS AND INDUSTRY ASSOCIATION - NH TRAVEL COUNCIL
MUNICIPAL CONSERVATION COMMISSION - MUNICIPAL PLANNING BOARD - ELECTED MUNICIPAL OFFICIAL
NH LAKES ASSOCIATION - CONSERVATION COMMUNITY - NH ASSOCIATION OF REALTORS - NH MARINE TRADES ASSOCIATION
NH FISH AND GAME DEPARTMENT - NH DEPARTMENT OF RESOURCES AND ECONOMIC DEVELOPMENT - NH DEPARTMENT OF SAFETY
NH OFFICE OF ENERGY AND PLANNING - NH DEPARTMENT OF AGRICULTURE, MARKETS AND FOOD - NH DEPARTMENT OF TRANSPORTATION
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Life on Your Terms

February 16", 2011

Senate Energy and Natural Resources Committee
Statehouse Room 302

107 N. Main Street

Concord, NH 03301

To the Members of the Senate Energy and Natural Resources Committee,

We here at Granite State Independent Living (GSIL) would like to applaud the sponsors of SB154 for including
language that would allow for the application for a waiver of some of the requirements of this law to
accommodate the access needs of people with disabilities. While GSIL does not possess the expertise to
evaluate the environmental impact of this bill, and thus cannot come out in support of or in opposition to it, we
appreciate the effort of the bill’s sponsors to specifically address the needs of persons with disabilities as they
relate to this bill.

As do all citizens of New Hampshire, persons with disabilities yearn for access to our state’s resources and
opportunities, including recreation. By leaving open the option of waiving some requirements of the Shoreland
Protection Act for persons with disabilities, it will be more likely that such individuals will be able to more fully

enjoy the lakes and waterways of New Hampshire.

We also hope that in the process of finalizing this bill you will maintain this language that positively impacts
persons with disabilities. Thank you again for all of your fine efforts and your service to New Hampshire and

its citizens.

Sincerely,

i N
Wﬁw&m
Jeff Dickinson

.mplh Ire o
o 2

Advocacy Coordinator ¢ 3

owN
Aagn

. . ‘s, o
New Hampshire Chapter-National Spinal Cord Injury Association is an affiliate of Granite State Independent Living. Pinal gord '
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Members dedicated to protecting lakes

February 17, 2011

Senator Bob Odell, Chairman

Energy and Natural Resources Committee
New Hampshire Senate

Legislative Office Building, Room 102
Concord, New Hampshire 03301

Subject: SB 154-FN Reforming the Comprehensive Shoreland
Protection Act

Dear Mr. Chairman and Members of the Committee:

Thank you for the opportunity to testify about Senate Bill 154, On behalf
of New Hampshire Lakes Association (NH LAKES), a 501(c)3, member-
supported nonprofit organization representing over 26,000 lake enthusiasts
we support SB 154 if amended and urge the Committee to vote Ought to
Pass as amended.

2

NH LAKES supports SB 154 with modest changes because this bill revises
the existing Comprehensive Shoreland Protect Act (CSPA) while _
maintaining critical water quality protection for all of NH’s lakes. This is
also a good example of compromise legislation that prov1des meaningful
1mprovements to the CSPA regulations.

In addition, NH LAKES feels that the CSPA would benefit from a name
change as The Comprehensive Water Quality Protection Act since it is the
PREMIER water quality protection statute in NH. NH LAKES feels this
will help the public understand the importance of protecting the shorelands
for clean, clear water.

For these reasons, NH LAKES supports SB 154 if amended, and urges the
Committee to vote Qught to Pass as amended. Thank you.

Sincerely,

) y@?‘éursct "’
/Presiderf :

4 Lﬂssc—ihéond Lane, Concord, NH 03301 : www.nhiakes.org



SB 154-FN - AS INTRODUCED
2011 SESSION
11-0810
06/10
SENATE BILL 154-FN

AN ACT reforming and renaming the comprehensive shoreland protection
act.

SPONSORS: Sen. Bradley, Dist 3; Sen. Boutin, Dist 16; Sen. Carson, Dist 14;
Sen. De Blois, Dist 18; Sen. Forsythe, Dist 4; Sen. Gallus, Dist 1; Sen. Groen,
Dist 6; Sen. Stiles, Dist 24; Sen. White, Dist 9; Rep. B. Patten, Carr 4; Rep.
Ahlgren, Carr 4; Rep. Umberger, Carr 1; Rep. Chandler, Carr 1; Rep.
Bettencourt, Rock 4
COMMITTEE: Energy and Natural Resources

ANALYSIS

This bill makes extensive changes to the comprehensive shoreland protection
act.

Explanation; Matter added to current law appears in bold italics.
Matter removed from current law appears [in-brackets-and-struekthrough:]
Matter which is either (a) all new or (b) repealed and reenacted appears in regular type.
11-0810
06/10
STATE OF NEW HAMPSHIRE

In the Year of Our Lord Two Thousand Eleven

AN ACT reforming and renaming the comprehensive shoreland protection
act.



Be it Enacted by the Senate and House of Representatives in General Court
convened:

CHAPTER 483-B
COMPREHENSIVE SHORELAND
WATER QUALITY PROTECTION ACT

1 Comprehensive , Water Quality Protection; Minimum Standards Required. __...-{Deleted: 1
Amend RSA 483-B:2, IX to read as follows: 7% { Deleted: Shoreland

IX. Control building sites, placement of structures, and land uses that may
potentially damage the public waters.

2 Minimum Standards Required. Amend RSA 483-B:2, XV to read as follows:

XV. Anticipate and respond to the impacts of development in shoreland areas
to the extent they may potentially damage the public waters.

3 Definitions. Amend RSA 483-B:4, VII-a to read as follows:

VII-a, Repealedt-“Horticultural professional” means any arborist,
landscape architect, or gardening consultant whose function is that

of providing services relative to horticulture. | Deteted: 3

4 Definitions. Amend RSA 483-B:4, VIL-b to read as follows: .
VII-b. “Impervious surface” means any modified surface that cannot
effectively absorb or infiltrate water. Examples of impervious surfaces

include, but are not limited to, roofs, and unless designed to effectively
absorb or infiltrate water, decks, patios, and paved, gravel, or crushed

stone driveways, parking areas, and walkways [unless-designed-to-effectively
absorb-or-infiltrate-water).

| Deteted:

X-b. “Natural ground cover” means any herbaceous plant or any woody
seedhng or shrub generally less than 3 feet in helght [Na-wfal-gfeuﬁd—eevef

weedy—eleb»m—s%eaes—&nd—beu—ldem—] Natural ground cover shall not 1nc1ude

lawns, landscaped areas, gardens, invasive species as listed by the
department of agriculture, markets, and food in accordance with RSA 430:53,
II1, exotic species as designated by rule of the department of environmental



services in accordance with RSA 487:24, VII, imported organic or stone
mulches, or other artificial materials.

6 Definitions. Amend RSA 483-B:4, and XIII to read as follows:

XV. “Protected shoreland” means, for natural, fresh water bodies without
artificial impoundments, for artificially impounded fresh water bodies,
except private garden water features and ponds of less than 10 acres,
and for coastal waters and rivers, all land located within 250 feet of the
reference line of public waters.

XVIII. “Removal or removed” means girdled, felled, [killed;or] cut, sawed,
pruned, pushed over, buried, burned, or any other activity conducted to the

extent that it otherwise [destruetively-alters-oraltered] Rills the vegetation.

XVIII-c. “Replace in kind” means the substitution of a new structure for an
existing legal structure, whether in total or in part, with no change within
50 feet of the reference line in [size;-dimensions;] setback or area of the
footprint, [interior squarcfootageandloeation;] with the exception of

changes resulting in an increase in the setback to public waters.

“((Deteted: 6

A Deleted: 5 )
I.-{ Deleted: x11 ]

..................................................... 80l AlLL WO redd a3 LOOWS. T

-1 Deleted: XII, *Person” means a

corporation, company, association,
society, firm, partnership or joint
stock company, as well as {an
individual;] a state, and any
political subdivieion of a state or
any agency or instrumentality
thereof, §

)

| Deteted: 7 )

. Deleted: 8 ]

{ Deteted: 9 ]

XX-a. “Shoreland frontage” means the [average-of-the-distenees-of the-aetual

eGP e AR oo 'y Oy

actual shoreland fmtage along the water front.

XXII. “Structure” means anything constructed or erected for the support,
shelter or enclosure of persons, animals, goods, or property of any kind, with
a fixed permanent location on or in the ground, exclusive of fences.

| Deteted: 10 ]

| Deteted: 11 )




XXIV-b. “Unaltered state” means [sative] vegetation allowed to grow without
cutting, limbing, trimming, pruning, mowing, or other similar activities
except as needed [to-muintain he-pla B i

alewed by-rules-of the-department] for plant health, normal

- Deleted: 12

483-B:5, I to read as follows:

II. The commissioner or his or her designee may, [for-eause;] with cause and
by virtue of a permit issued under this chapter enter upon [any] subject
land or parcel at any reasonable time with prior permission of the owner
to perform oversight and enforcement duties provided for in this chapter
limited to the conditions of the permit. Such permission shall expire
when the project is complete or the permit has expired, whichever
comes first.

I.(a) No person shall commence construction, excavation, or filling activities
within the protected shoreland without obtaining a permit from the
department to ensure compliance with this chapter. For projects which
have no impact on water quality and which follow department rules,
the department shall establish a permit by notification (PBN). Each
of such PBN’s shall be limited to one of the following,

(1) Construction or other activity that adds less than 1,000 square feet
of impervious area within a protected shoreland area.

(2) Excavation of 1,000 cubic feet or less within a protected shoreland
area that does not cause a significant change in runoff protection.

(3) Filling of 1,000 cubic feet or less with material that does not cause
a significant change in runoff protection.

{b) The permit application fee shall be $100 plus $.10 per square foot of area

affected by the proposed activities and shall be deposited in the wetlands and
shorelands review fund established under RSA 482-A:3, IIl. Such fees shall
be capped as follows:

(1) For projects that qualify for permit by notification under RSA 483-B:17, X,
$100 for restoration of water quality improvement projects and $250 for all
other permit by notification projects.

{ Deteted: 13

',.(Deieted: Such projects shall

include:

definéd by rules of the
department as de minimis.g

{Deletéd: (4) Any activities

’,{Deleted: 1




(3) For projects of 10,000-24,999 square feet, $1,875.
(4) For projects of 25,000 square feet or more, $3,750.
If the application is denied, after receiving recommendations from

the department, the application fee shall be refunded to the applicant
within 30 days of such denial.

| 15 Permit Required; Exemption. Amend RSA 483-B:5-b, V(a) through (c) to ___..—{ Deleted: 14

read as follows:

V.(a) Within [30] 15 days of receipt of an application for a permit or [¥6] 30
days of recelpt of an apphcatmn for a permlt that will require a [varstanece-of
iR standard-of R p-gt] waiver of the minimum

standards of RSA 483 B 9, the department shall request any additional
information reasonably required to complete its evaluation of the
application, and provide the applicant with any written technical comments
the department deems necessary. Any request for additional information
shall specify that the applicant submit such information as soon as
practicable and notify the applicant that if all of the requested information is
not received within [60] 180 days of the request, the department shall deny
the application,

(b) When the department requests additional information pursuant to
subparagraph (a), the department shall, within [30] 15 days of the
department’s receipt of the information:

(1) Approve the application[—n-whele-erin-part;] and issue a permit; or

(2) Deny the application, and issue written findings in support of the denial;
or

(3) Extend the time for rendering a decision on the application for good cause
and with the written agreement of the applicant.

(c) Where no request for additional information is made, the department

shall, within [30] 15 days of receipt of the application for a permit or [78] 30

days of recelpt ofan apphcatlon for a permlt that will require a [variance-of
inim gtared 4 pg] waiver of the minimum

standards of RSA 483 B 9,

[(1)] approve or deny the application{in-whele-erinpart-and-issue-a-permit;
or



{2y Deny the-application-andissue| with written findings in support of the
[denial;-ox

___.-~'{ Deleted: ororganic feriilizer ]

located within 25 feet of the reference line of any public water. Low
phosphate, slow release nitrogen fertilizer [or] limestone, or organic
fertilizer, may be used on areas beyond 25 feet from the reference line.

through (b)(2)(A)(iii) to read as follows:

(a) Maintenance of a Waterfront Buffer.

(1) The waterfront buffer shall be those protected shorelands within 50 feet of
the reference line. The purpose of this buffer shall be to protect the quality of
public waters while allowing homeowner discretion with regard to water
access, safety, viewscape maintenance, and lot design.

(2) Within the waterfront buffer all of the following prohibitions and
limitations shall apply:

(A) No chemicals, including pesticides or herbicides of any kind shall be
applied to ground, turf, or established vegetation except if applied by
horticultural professionals who have a pesticide application license
issued by the N.H. Department o riculture or as allowed under
special permit issued by the division of pesticide control under rules adopted
by the pesticide contrel board under RSA 541-A, or fertilizers of any kind
except those specified in RSA 483-B:9, I1(d),

(B) Rocks and stumps and their root systems shall be left intact in the ground
unless removal is specifically approved by the department, pursuant to RSA
482-A or RSA 483-B:11, IT or unless rocks are removed to improve runoff
control or the planting in the waterfront buffer, and stumps that are
removed are replaced with pervious surfaces, new trees, or other
woody vegetation.

(C) No natural ground cover shall be removed except as necessary for a foot
path to water gnd access ways as provided under RSA 483-B:9,

V(@)(2)D)[id)] (ix), for normal maintenance, to protect the waterfront

-| Deleted: unless such
application is necessary to
protect the waterfront buffer,
and provided such materials do
not enter the protecled waterway

...--{ Formatted: Font: Bold, Italic )




buffer, cutting those portions that have grown over 3 feet in height for the
purpose of providing a view, to provide access to natural areas or
shoreline, or as specifically approved by the department, pursuant to RSA
482-A or RSA 483-B.

(D) Starting from the northerly or easterly boundary of the property, and
working along the shoreline, the waterfront buffer shall be divided into 50 by
50 foot segments excluding structures, beaches, and rock and ledge
areas. Within each segment a minimum combined tree [and), sapling,
shrub, and groundecover score of at least 50 points shall be maintained. If
for any reason there is insufficient area for a full segment, the number of
points required to be maintained in that partial segment shall be
proportional to that required of a full segment. The landowner may meet
the total point requirement over the entire frontage of the lot by
distributing the score in the most praciical way so that the total
points achieved are equal to or greater than the total compiled by
using the 50 by 50 foot segments.

(i) Tree and sapling diametergshall be measured at 4 1/2 feet above the _..--~{ Deteted: )
ground,or calipers measured iri accordance with nursery industry - { peteted: catipers )
standards and are scored as follows: { Formatted: Not Strikethrough )
>, ( Deleted: | )
Diameter or Caliper Score %3 Deleted: | )
[ Formatted: Not Strikethrough ]
- . l\
[Hineh-to-6-inehes ] ( Deteted: | ]
| 6 inel 12 inel
greater-than12inches 10]
1to 3inches— 1
3to 6inches-5
6to 12 inches- 10
12 to 24 inches— 20
24 to 36 inches— 30
{ Deteted: 50
Greater than 36 inches—-40
{ii) Shrubs and groundcover plants shall be scored as follows: (Deteted: 0
{ Deleted: 12
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Ground cover planted in the form of sod or mat - one point for every
50 square feet

LDeleted' T ]
{ Deleted: one ]

A Deteted: 15 )

[G3)] (iii) Dead, diseased, or unsafe trees or saplings shall not be included in
scoring.

[Gid)] (iv) If the total tree and sapling score in any 50 foot by 50 foot segment
exceeds 50 points, then trees and saplings may be removed as long as the
sum of the scores for the remaining trees and saplings in that segment does
not total less than 50 points. Trees and saplings may be removed from partial
segments provided that the sum of the scores for the remaining trees and
saplings in that partial segment is equal to or greater than the proportional
point requirement.

or RSA 483-B that include the planting of [netive] trees and saplings as
necessary to at least maintain either the existing combined tree and sapling
score or the minimum score required. [Fhe-department-shall net-approve-any|
No application [that-weould] shall result in a combined tree and sapling score
less than the minimum score required where the segment initially meets the
minimum score or would result in any reduction of the combined tree and

[69] (vi) Owners of lots and holders of easements on lots that were legally
developed prior to July 1, 2008 may maintain but not enlarge cleared areas,
including but not limited to existing lawns, gardens, landscaped areas,
beaches, and rights-of-way for public utilities, public transportation, and
public access, and may repair existing utility structures within the
waterfront buffer. Conversion to or planting of cleared areas with [aative]
non-invasive species of ground cover, shrubs, saplings, and trees is
encouraged but shall not be required unless it is necessary to meet the
requirements of subparagraph (g)(2) or (g)(3), or RSA 483-B:11, 1.

[@é4)] (vii) Normal trimming, pruning, and thinning of branches to the extent
necessary to maintain the health of the [plant-beingtrimmed;] planted area
as well to protect structures, maintain clearances, and provide views is

permitted,[ ad bz xnlaa he densrtmen irmabhi

o n gl

| peteted: £ )

,-1 Deleted: , unless the applicant is

increasing the combined tree
and sapling score in other
segments of the protected
shoreland




of-the-trecs-on-saplings] provided such activity does not endanger the
health of the plant.

[6#4)] (viii) When necessary for the completion of construction activities
permitted in accordance with RSA 483-B:6, a temporary 12 foot wide access
path shall be allowed. On those properties accessible only by water, this
access path may be maintained provided it is stabilized with a surface that
will infiltrate stormwater. On other properties the access path shall be
completely restored and replanted with native vegetation upon completion of
construction except as allowed under subparagraph (viii).

[6#1d)] (ix) A permanent 6-foot wide foot path [te-previde] as well as access
to any beaches, structures, existing open areas, and the water body,
configured in a manner that will not concentrate storm water runoff or
contribute to erosion, [is] are allowed.

{b) Maintenance of a Natural Woodland Buffer.

(1) A natural woodland buffer shall be maintained within 150 feet of the
reference line. The first 50 feet of this buffer is designated the waterfront
buffer and is subject to the additional requirements of subparagraph (a). The
purpose of the natural woodland buffer shall be to protect the quality of
public waters by minimizing erosion, preventing siltation and turbidity,
stabilizing soils, preventing excess nutrient and chemical pollution,
maintaining natural water temperatures, maintaining a healthy tree canopy
and understory, preserving fish and wildlife habitat, and respecting the
overall natural condition of the protected shoreland.

(2) Within the natural woodland buffer of a given lot:

(A)(Q) To the extent that it is already in a natural, unlandscaped state,
for lots with [ene-half] one acre or less of land within the natural woodland
buffer, the vegetation within at least [25] 20 percent of the area [outside]
including the waterfront buffer and exclusive of impervious surfaces
shall be maintained in an unaltered state unless vegetation, including
shrubs and trees in the landscaped areas, exceeds the 20 percent
requirement. Owners of lots legally developed or landscaped prior to July 1,
2008 that do not comply with this standard are encouraged to, but shall not
be required to, increase the percentage of area maintained in an unaltered
state. The percentage of area maintained in an unaltered state on
nonconforming lots not being developed shall not be decreased.

(ii) To the extent that it is already in a natural, unlandscaped state,
for lots with greater than [ene-half] one acre but less than 2 acres of land
within the natural woodland buffer, the vegetation within at least [60] 30



percent of the area [eutside] including the waterfront buffer[;] and
exclusive of impervious surfaces, shall be maintained in an unaltered state
unless vegetation, including shrubs and trees in the landscaped
areas, exceeds the 30 percent requirement. Owners of lots legally
developed or landscaped prior to July 1, 2008 that do not comply with this
standard are encouraged to, but shall not be required to, increase the
percentage of area maintained in an unaltered state. The percentage of area
maintained in an unaltered state on nonconforming lots not being
redeveloped shall not be decreased.

(iii) To the extent that it is already in a natural, unlandscaped state,
for lots with greater than 2 acres of land within the natural
woodland buffer, the vegetation within at least 50 percent of the area,
including the waterfront buffer and exclusive of impervious surfaces,
shall be maintained in an unaltered state unless vegetation,
including shrubs and trees in the landscaped areas, exceeds the 50
percent requirement. Owners of lots legally developed prior to July 1,
2008 that do not comply with this standard may increase the
percentage of area mainiained in an unaltered state. The percentage
of area maintained in an unaltered state on nonconforming lots not
being redeveloped shall not be decreased.

(1) [Subjeet-to-subparagraph-(2);] No more than 30 percent of the area of a lot
located within the protected shoreland shall be composed of impervious
surfaces unless a stormwater management system designed and
certified by a professional engineer that will not concentrate
stormwater runoff or contribute to erosion or water quality
degradation is implemented.

(2) If the impervious surface area will exceed 20 percent, a stormwater
management system shall be implemented and maintained which is designed
to infiltrate increased stormwater from development occurring after the
effective date of this paragraph in accordance with rules established by the
department under RSA 485-A:17.

_{ Deleted: 17 Minimum Lots and

Residential Development. Amend
RSA 483-B:9, V(e}3) to read as
follows:q

{3 No lot having frontage on public
watars, shall be created with less
than [150] 50 feet of shoreland
frontage. Y

18 Minimum Lots and Non-
Residential Development. Amend
RSA 483-B:9, V(D(2) to read as
followsa: §

(2) No lot having frontage on public
water shall be created with less
than [358) 50 feet of shoreland
frontage. 9

19

1
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more nearly conforming to the minimum standards then the existing
conditions and the plan will have no material adverse effect on water

quality. Waivers shall also be granted to accommodate the reasonable
needs of persons with disabilities.

I. Except when otherwise prohibited by law, present and successive owners of
an individual undeveloped lot may construct a single family residential
dwelling and appurtenant accessory structures on it, notwithstanding
the provisions of this chapter. Conditions may be imposed which, in the
opinion of the commissioner, more nearly meet the intent of this chapter,
while still accommodating the applicant’s rights.

B:11 by inserting after paragraph II the following new paragraph:

IT1. Consistent with RSA 674:39-a, a municipality shall not merge adjacent
nonconforming lots in common ownership without the consent of the owner.

| Deleted: 20

‘,__--{ Deleted: have the authority to

-1 Deleted: if the commissioner
deems that strict compliance
with the minimum standards of
this section will provide no
material benefit to the public
ond have no materiol adverse
effect on the environment or the
natural resources of the state.

_..-{ Deteted: 21

... Deleted: 23

read as follows:
483-B:11 Nonconforming Structures.

I. Except as otherwise prohibited by law or applicable municipal ordinance,
nonconforming structures located within the protected shoreland may be
repaired, replaced in kind, reconstructed in place, altered, or expanded.
Repair, replacement-in kind, or reconstruction in place may alter or remodel
the interior design or existing foundation of the nonconforming structure, but
shall result in no expansion or relocation of the existing footprint within the
waterfront buffer. Alteration or expansion of a nonconforming structure may
expand the existing footprint within the waterfront buffer, provided the
structure is not extended closer to the reference line and the proposal or
property is made more nearly conforming than the existing structure or the
existing conditions of the property.

II. For the purposes of this section, a proposal that is “more nearly
conforming” means alteration of the location or size of the existing footprints,



|

or redevelopment of the existing conditions of the property, such that the
structures or the property are brought into greater conformity with the
design standards of this chapter. Methods for achieving greater conformity
include, without limitation, reducing the overall square footage of
structural footprints, enhancing stormwater management, adding
infiltration areas and landscaping, upgrading wastewater treatment,
improving traffic management, or other enhancements that improve wildlife
habitat or resource protection.

III. An expansion that increases the sewerage load to an onsite septic system,
or changes or expands the use of a septic system, shall require a subsurface
approval issued by the department.

IV. Under paragraph I, and except as otherwise prohibited by law or
applicable municipal ordinance, primary nonconforming structures may be
entirely demolished and reconstructed, with continued encroachment into the
waterfront buffer, provided the replacement structure is located farther back
from the reference line than the preexisting nonconforming structure.

22 Rehearings and Appeals. Amend RSA 483-B:14 to read as follows:
483-B:14 Rehearings and Appeals. Where the requirements of this chapter
amend the existing statutory authority of the department or other agencies
relative to certain established regulatory programs and shall be enforced
under these established regulatory programs, the existing procedures
governing contested cases and hearings and appeals regarding these
requirements shall apply. Where requirements of this chapter are new and do
not amend existing statutory authority relative to any established regulatory
programs, the procedures set forth in RSA 541-A:31 for contested cases shall
apply. The landowner, however, shall have a right to appeal any
disagreement with the department to the shoreland advisory
committee established under RSA 483-B:21, at least 1/2 the members of
which shall be shoreland owners.

IV. Procedures and criteria for the size[;] and placement[-and-eonstruction]
of small accessory structures such as storage sheds and gazebos, which are
consistent with the intent of this chapter, between the reference line and the
primary building line.

_{ Deleted: 26

24 Penalties. Amend RSA 483-B:18, II and JIT to read as follows:

I1. Any person who knowingly violates this chapter and any person who
purchases land affected by a violation of this chapter who knew or had reason



to know of the viclation shall be liable for remediation or restoration of the
land affected.

III. Persons intentionally violating the provisions of this chapter and
damaging the public waterway who, after notification by the
department, fail to make a good faith effort at remediation and
restoration shall be subject to the following:

{a) Upon petition of the attorney general or of the municipality in which the
violation oceurred, the superior court may levy upon any person knowingly
violating this chapter a civil penalty in an amount not to exceed [$20;000]
$5,000 for [each-day-of] each continuing violation. The superior court shall
have jurisdiction to restrain a continuing violation of this chapter, and to
require remediation.

separate-offence:

[¢e)] (b) The commissioner, after notice and hearing pursuant to RSA 541-A,
shall impose an administrative fine of up to $5,000 for each offense upon any
person who knowingly violates this chapter. Rehearings and appeals
relating to such fines shall be governed by RSA 541. Imposition of an
administrative fine under this section shall not preclude the imposition of
further civil or criminal penalties under this chapter.

()] (c) Notwithstanding the $5,000 fine limit in subparagraph (c), the
administrative fine for each repeat violation of this chapter may be
multiplied by a factor of 2 for every previous violation knowingly committed
by the person or entity.

.- Deleted: 27 )

follows:

II. Paragraph I of section 27 of this act shall take effect July 1, [2013] 2016.

shoreland.

{ Deleted: 28

et Deleted: 1. RSA 483-B:6, I(c)
. relative to permits for inatallation o
septic systems.§
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II1. RSA 483-B:9. V(g)(3), relative to impervious surfaces.

LBAO
11-0810
02/02/11
SB 154-FN - FISCAL NOTE
AN ACT reforming the comprehensive shoreland protection act.
FISCAL IMPACT:
Due to time constraints, the Office of Legislative Budget Assistant is
unable to provide a fiscal note for this bill at this time. When

completed, the fiscal note will be forwarded to the Senate Clerk's
Office.

[
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Vlmtor days by anglers, boaters and

swimmers total 14.9 million or

29% of the 51.4 million visitor days
et year in the state.
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The State of New Hampshire
DEPARTMENT OF ENVIRONMENTAL SERVICES

Thomas S. Burack, Commissioner
February 17, 2011

The Honorable Bob Odell, Chairman
Energy and Natural Resources Committee
Legislative Office Building, Room 102
Concord, NH 03301

RE: SB 154-FN - An Act reforming the Comprechensive Shoreland Protection Act

Dear Senator Odell:

Thank you for the opportunity to comment on SB154, an act which would
reform the Comprehensive Shoreland Protection Act. The Department of
Environmental Services (DES) has had the opportunity to review the amendment
language presented today and supports the general intent of the amendment as
proposed.

Thank you for the opportunity to comment on this bill. Please feel free to call
Rene Pelletier at 271- 2951, or me at 271-2958, if you have any questions or need
additional information.

Sincerely,

/WW/[ MJ()W/) Ass T Lomm.

Thomas S. Burack
Commissioner

cC:

Senator Bradley

Senator Carson

Senator Forsythe
Senator Groen

Senator White
Representative Ahlgren
Representative Chandler

DES Web site; www.des.nh.gov

Senator Boutin

Senator DeBlois

Senator Gallus

Senator Stiles
Representative Patten
Representative Umberger

P.O. Box 95, 29 Hazen Drive, Concord, New Hampshire 03302-0095
Telephone: (603) 271-3503 » Fax: (603) 271-2982 « TDD Access: Relay NH 1-800-735-2964



New Hampshire Association of Natural Resource Scientists
Post Office Box 110 « Concord, NH 03302

Comments on proposed changes to the Waterfront Buffer vegetation point systems
. of the Comprehensive Shoreland Protection Act (CSPA)

By: James S. Kennedy, Landscape Architect/Wetland Scientist
For: Legislative Committee, New Hampshire Association of Natural Resource Scientists (NHANRS)
Date: February 21, 2011 :

1. Backgronnd: The existing Waterfront Buffer point system was developed by the Woodland: Buffer
Subcommittee of the SB 83 Comprehensive Shoreland Protection Act Commission. The subcommittee selected
a system based on study of existing and potential tree counting methods, using sample data from natural,
developed, and theoretical sites representing a mix of land uses on varied waterfront locations in New
Hampshire. A 1-5-10 tree and sapling system on 50 by 50 -foot grids was chosen by the Subcommittee and
adopted by the full Commission. The 50-point minimum score was 50% of the 100-point average of natural,
undeveloped sites, and approximated the 50% managed cut (measured by basal area) allowed by the original
CSPA. The points were applied only to saplings (including large shrubs) and trees, since the shrub layer was
assumed to remain in an undisturbed state, except for periodic cutting of vegetation over 3 feet in height.

2. Proposed Changes to the point system: The proposed SB 154 and Amendments (as of 2/14/201 1) modify
the points by dividing the saplings into two classes, doubling the tree points, and adding up to 50 points for
large trees. Using this proposed system with the data collected for the original study results in point scores
which average 230% greater than the 1-5-10 system. This results in an average 44% reduction in the vegetation
density of the 50-foot Waterfront Buffer, or 22% of the 100-point natural woodland condition. When the
proposed shrub counts are included (up to 20 points), these percentages are further reduced. These results
clearly violate the original intent of the CSPA.

3. Alternate Point Systems: The current CSPA and the Administrative Rules for Shoreland Protection regulate

two environments - a naturally occurring meadow, shrub, or wooded waterfront; and a developed, landscaped or
restored waterfront. Suggested alternate point systems could be as follows:

Natural or non-landscaped Waterfront: A suggested point system could be as foliows:

Saplings 1-3" dbh 1 point
Saplings  3-6" dbh 3 points
Trees 6-12" dbh 5 points
Trees 12-24" dbh 10 points
Trees 24" dbh & greater 20 points

Trees and saplings should be measured at dbh (4.5 above ground, since this is a forestry standard, is
above the 3-foot maintained shrub level, and prevents measurement of root flares, butt swell, and

multiple stems. :

If this system is applied to the sample data this resuits in an average increase of 130% in point scores.
Approximately 25% of the data sites that did not meet the minimum 50-point requirement would now



meet the minimum, and 25% would increase from the 50-point level to the 100-point or "natural”
woodTﬁnd.

Restored or L:;;ldscaped Waterfront:
Ground Cover 6" - 12" height 1 point/50 sq ft

Shrubs 12-24" height 0.3 points (NHDES) or 1.0 point (SB154)
Shrubs 24-36" height 0.5 points (NHDES) or 2.0 points (SB154)
Trees 1-3" caliper 1 point

Trees 3-6" caliper 3 points

Trees and saplings from nursery stock should be measured by caliper (1.0' above ground).’
Shrubs should be measured by height (not gallons), according to the American Standard for Nursery
Stock (ANSI Z60.1-2004).

The term "ground cover" should be re-defined as "...any herbaceous plant or woody seedling or shrub at
least 6 inches in height and less than 3 feet in height.” The terms "mat" and "sod" should not be used, as
they generally refer to installation, and could be interpreted as grass sod for lawns, which are not
permitted in the Waterfront Buffer.

4. Grid segments: The SB 154 proposal suggests that beaches and rock and ledge areas not be counted as part
of a grid segment. These areas not omitted in the original studies, as they were not large and rarely occurred as
un-vegetated areas. Many natural areas with 100 points or more contained ledge areas or rocky shorelines.

The SB 154 proposal includes shrubs and ground cover in the point scores. As discussed above, shrubs and
ground cover should be counted only in restoration or landscaped areas.

The SB 154 proposal distributes the grid scores over the entire frontage of a lot. This proposal may create large
openings in front of structures, thus defeating the original purposes of the CSPA. Also, the existing statute
allows for cutting and pruning of vegetation to provide views along a relatively homogenous waterfront.



allowed-by—rules-of the-department| for plant health, normal maintenance,

and rencwal.

........................................................................

.--{ Deleted: [
2.7 { peteted: |

.....................................

. | fssued under this chapter

. { Formatted: Not Strikethrough
*... { Formatted: Font: Bold, italic

)

_ )

“.“ { Deleted: by virtue of a permit ]
)

)

I.(a) No person shall commence construction, excavation, or filling activities
within the protected shoreland without obtaining a permit from the
department to ensure compliance with this chapter. For projects which have

the proposed project immediately upon receipt of written notice from the
department that a complete and appropriate notification has been received
by the department. A notification shall be considered complete and
appropriate provided it ineludes a notification form signed by the owner of
property, the name and address of the property owner, the address of the site
on which the work will occur, the name of the jurisdictional waterbody, the
tax map and Jot number on which the proposed work will occur, plans clearly
and accurately depicting the work to be completed relative to the reference
line of the jurisdictional waterbody, photographs of the area to be impacted,
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there is no alteration of areas in an unaltered state; or

(b) The permit application fee shall be $100 plus $.10 per square foot of area
affected by the proposed activities and shall be deposited in the wetlands and
shorelands review fund established under RSA 482-A:3, III. Such fees shall
be capped as follows:

(1) For projects that qualify for permit by notification under RSA 483-B:17, X,
$100 for restoration of water quality improvement projects and $250 for all
other permit by notification projects.
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square feet, $750 ----------
(3) For projects of 10,000-24,999 square feet, $1,875.

(4) For projects of 25,600 square feet or more, $3,750.

If the application is denied, the application fee minus an administrative

charge of 50% of the fee paid, shall be refunded to the applicant within 50
days of such denial,

15; Permit Required Exemption,

new paragraph:

IV-b. Permits issued by the Department pursuant to this chapter that

involve private, non-federal undertakings shall not require coordination with
or clearance by the New Hampshire Division of Historical Resources,
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120 days of the request, the department shall deny the application.
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(1) Approve the application[;—in—whele—eﬂﬁ—ﬁﬁﬁq] and issue a permit; or

(2) Deny the application, and issue written findings in support of the denial;
or '

(3) Extend the time for rendering a decision on the application for good cause
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[(d) Within 6 business days of receipt of a permit by notification filing the

department shall issue a written notice to the property owner or agent
stating that the notification has either been accepted or rejected..

through (b}(2)(A)(ii) to read as follows:
(a) Maintenance of a Waterfront Buffer.

(1) The waterfront buffer shall be those protected shorelands within 50 feet of
the reference line. The purpose of this buffer shall be to protect the quality of
public waters while allowing homeowner discretion with regard to water
access, safety, viewscape maintenance, and lot design.

(2) Within the waterfront buffer all of the following prohibitions and
limitations shall apply:

. (A) No chemicals, including pesticides or herbicides of any kind shall be
applied to ground, turf, or established vegetation except if applied by
horticultural professionals who have a pesticide application license issued by
the N.H. Department of Agriculture or as allowed under special permit
issued by the division of pesticide control under rules adopted by the
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Parsons, Richard

From:
Sent:
Jo:

Forst, Darlene [Dariene.Forst@des.nh.gov]
Friday, March 04, 2011 8:43 AM

Parsons, Richard; Renzullo, Andrew; apollack@gcglaw.com; paul@tarkka.com; mark@flandersandca.com;
pwg@docksource.com; skiff@skiffingtonhomes.com; Aube, Jason R; james kennedy@valley.net;
jstock@nhtoa.org; Bradtey, Jeb

Subject: RE: Latest version of SB 154 amendment

| believe there is a significant error on Page 8. The sections having originally been designated as
paragraphs (ii) and (jii) are struck through. They were not struck through in earlier drafts nor were they
discussed in the work session.

----- Qriginal Message-----

From: Parsons, Richard [mailto:Richard.Parsons@leg.state.nh.us]

Sent: Thursday, March 03, 2011 3:37 PM

To: Renzullo, Andrew; apollack@gcglaw.com; paul@tarkka.com; mark@flandersandco.com;
pwg®@docksource.com; skiff@skiffingtonhomes.com; Aube, Jason R; Forst, Darlene;
james.kennedy@valley.net; jstock@nhtoa.org; Bradley, Jeb

Subject: FW: Latest version of SB 154 amendment

| wanted to make sure everyone had a copy of the propesed amendment.

Thanks,
Rich

Richard M. Parsons

Legisiative Aide

Aide to the Senate Energy and Natural Resources Committee
NH State Senate

State House, Room 115

Concord, NH 03301

(603) 271-3076
From: Jared Teutsch [mailto:jteutsch@nhiakes.org]

Sent: Thursday, March 03, 2011 2:04 PM

To: 'Pelietier, Rene'; 'Keyes, Karen'; 'Paul W. Goodwin'; "Ari Pollack'

Cc: 'Forst, Darlene’; jebebrad@metrocast.net; Parsons, Richard

Subject: Latest version of SB 154 amendment

Hi Everyone,
Aftached is the most recent version of the SB 154 amendment as discussed at the subcommittee
meeting on Monday. Please let me know if | missed something or you have questions. Thank

you.

Jared

Jared A. Teutsch, J.D.

President

NH LAKES Association

14 Horseshoe Pond Lane

Concord, NH 03301

(603) 226-0299

{603) 224-9442 fax

www.nhlakes.org

"Dedicated to protecting NH's lakes and their watersheds”

3/7/2011
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Parsons, Richard

From: Forst, Darlene [Darlene.Forst@des.nh.gov]
Sent:  Friday, March 04, 2011 8:58 AM

To: Parsons, Richard; Renzullo, Andrew; apollack@gcglaw.com; paul@tarkka.com; mark@flandersandco.com;
pwg@docksource.com; skiff@skiffingtonhomes.com; Aube, Jason R; james.kennedy@valley.net;
jstock@nhtoa.org; Bradley, Jeb

Cc: jteulsch@nhlakes.org
Subject: RE: Latest version of SB 154 amendment

My apologies but | suspect there are also errors on page 9 where the provision allowing a 12 construction
access road has been deleted and on page 12 where paragraphs |l and 1l have now been struck through
in their entirety.

From: Parsons, Richard [mailto:Richard.Parsons@Ileg.state.nh.us]

Sent: Thursday, March 03, 2011 3:37 PM

To: Renzullo, Andrew; apollack@gcglaw.com; paul@tarkka.com; mark@flandersandco.com;
pwg@docksource.com; skiff@skiffingtonhomes.com; Aube, Jason R; Forst, Darlene;
james.kennedy@valley.net; jstock@nhtoa.org; Bradley, Jeb

Subject: FW: Latest version of SB 154 amendment

| wanted to make sure everyone had a copy of the proposed amendment.

Thanks,
Rich

Richard M. Parsons

Legislalive Aide

Aide to the Senale Energy and Natural Resources Committee
NH State Senate

State House, Room 115

Concord, NH 03301

(603) 271-3076

From: Jared Teutsch [mailto:jteutsch@nhlakes.org]

Sent: Thursday, March 03, 2011 2:04 PM

To: 'Pelletier, Rene'; 'Keyes, Karen'; 'Paul W. Goodwin'; 'Ari Pollack’
Ce: 'Forst, Darlene’; jebebrad@metrocast.net; Parsons, Richard
Subject: Latest version of SB 154 amendment

Hi Everyone,

Attached is the most recent version of the SB 154 amendment as discussed at the subcommittee
meeting on Monday. Please let me know if | missed something or you have questions. Thank
you.

Jared

Jared A. Teutsch, J.D.
President

NH LAKES Association
14 Horseshoe Pond Lane
Concord, NH 03301
(603) 226-029%

(603) 224-9442 fax

www.nhlakes.org
"Dedicated to protecting NH's lakes and their watersheds”

37712011
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From "Brian Schutt®

Subject Shoretand

Date Mon, February 28, 2011 8:49

To JohnG@GallusandGreen.com
Attachments » shoreknd suggestions.pdf (44 k)

Good morning Senator,

I realize that this may be a little late, but attached are some recommendations that have come out of aur own Bureau of Environment
within DOT.

Thanks,

Brian T. Schutt

NHDOT, District One Engineer

641 Mamn St

Lancaster, NH 03584

P: {603) 788-4641

F. (603) 788-4260

bschutt@dot, state.nh.us <mailto: bschutt@dot. state.nh.us>

<=<ghoreland suggestions>>
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Comprehensive Shoreland Protection Act
NHDOT Comments and Recommendations

» Exempt public road projects from the Shoreland penmitting process. Currently, Administrative Rule
Env-Wq 1406.02 exempts agriculture and timber barvesting from the requirements of RSA 483-B. Tt
is often impossible for linear road projects to comply with many aspects of the Comprehensive
Shoreland Protection Act, especially requirements relative to natural ground cover, impervious
surfaces, maintenance of a waterfront buffer, and maintaining property in an unaltered state, The
exemption could apply only to projects that involve existing roads, and a Memorandum of Agreement
(MOA) betwesn NHDOT and NHDES could be developed in place of the requirements of RSA 483-
B. (It may be appropriate for proposed public road projects that involve new alignment to be held to
the requirements of RSA 483-B.) Note that NHDOT is currently exempt from obtaining a NHDES
Site-Specific Permit (Alteration of Terrain) and operates instead under an MOA. between the two
agencies.

Barring full exemption from RSA 483-B, the NHDOT has the following recommendations:

» 483-B:9 V (a) (2) (D) (v) Owners of lots and holders of easements on lots that were legally developed
prior to July 1, 2008 may maintain but not enlarge cleared areas, including but not limited to existing
lawns, beaches, and rights-of-way for public utilities, public transportation, and public access, and
may repair existing wtility structures within the waterfront buffer.

SB 0124 removes the language regarding vights-of-way, which may result in the need for DOT
to abtain a shoreland permit simply to mow roadsides within the waterfront buffer. NHDOT
recommends that rights-of-way remain in the RSA.

» 483-B:5-b OI Construction of public roads, public utility lines and associated structures and facilities,
and public water access facilities shall be exempt from the permitting fees of paragraph I and the
abutter notification requirements of paragraph [V-a.

SB 0124 would eliminate the abutter notification exemption for public read projects. Notifying
all abutters along lengthy, linear projects is time consuming and costs money due to staff time
and the expense of certified mail. NBHDOT recommends that this exemption remain in the RSA.

» Exempt construction of public roads from the vegetation grid/scoring requirement of RSA 483-B:9 V
(a) (D) (2). DOT projects do not fit the methodology used to determine a vegetation score for two
important reasons: 1) road projects do not have clearly defined property boundaries and 2) road
projects cannot maintain 50 points within a project area that largely consists of the roadway structure.
DES has been allowing DOT to simply show square footage of impacts to the protected shoreland
rather than using the scoring method; however, it would be prudent to acknowledge this in the RSA to
ensure consistency into the future,
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» SB 0154, Amend RSA 483-B:5-b, I For projects which have no impact on water qualify and which
follow department rules, the department shall establish a permit by notification.
RSA 483-B:17 X establishes a Permit by Netification process, as well as activities that do not
require a Shoreland permit. The current list of activities allowed under Permit by Notification
does not benefit NHDOT and the Department supports the expansion of activities. It would be
beneficial for all parties if DOT was invited to participate in rulemaking to derive a list of de
minimis activities. \

» SB 0154, Amend RSA 483-B:5-b, V(a) through (c) relative to timing of permit issuance.
NHDOT has not had any problems with the existing permitting timeframe.

= SB 0124, Amend RSA 483-B:5-b, IV-a relative to the local river management advisory comrmittee,
NHDOT has not had any problems with notifying local river management advisory committees
about Shoreland applications, and coordinates with these groups as part of the environmental
review process for most Department projects, regardless of the need for a Shoreland permit.
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STATE OF NEW HAMPSHIRE
SENATE

REPORT OF THE COMMITTEE

Date: March 10, 2011

THE COMMITTEE ON Energy and Natural Resources
to which was referred Senate Bill 154-FN

AN ACT reforming the comprehensive shoreland protection act.
Having considered the same, the committee recommends that the Bill:
OUGHT TO PASS WITH AMENDMENT
BY AVOTE OF: 5-0

AMENDMENT # 0788s

Senator Jeb E. Bradley

For the Committee

Richard Parsons 271-3076
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New Hampshire General Court - Bill Status System

DOC ket Of SB 1 54 Docket Abbreviations

Bill Title: (New Title) reforming and renaming the comprehensive shoreland protection act and repealing
New Hampshire's regional greenhouse gas initiative cap and trade program for controlling carbon dioxide

emissions.

Official Docket of SB154:

Date
2/3/2011
2/10/2011
3/10/2011

3/16/2011
3/16/2011

3/24/2011

3/30/2011
3/30/2011
3/30/2011
3/31/2011

4/5/2011

4/12/2011
4/19/2011
4/27/2011

4/27/2011
5/4/2011
5/4/2011
5/4/2011
5/5/2011
5/12/2011
5/18/2011
5/25/2011

5/25/2011

5/25/2011
6/1/2011
6/1/2011

6/8/2011

Body
S
S
s
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T I I I I T IT I

Description
Introduced and Referred to Energy and Natural Resources, 83 5, Pg.46
Hearing: 2/17/11, Room 102, LOB, 9:45 a.m.; SC11

Committee Report: Qught to Pass with Amendment #2011-0788s, NT,
3/16/11; SC15

Committee Amendment 0788s, NT, AA, VV; 819, Pg.123

Qught to Pass with Amendment 0788s, NT, MA, VV; Refer to Finance Rule
4-3;8)9,Pg.124

Committee Report: Ought to Pass with Amendment #2011-1210s,
3/30/11; SC17

Committee Amendment 1210s, AA, VV; S 11, Pg.223
Qught to Pass with Amendment 1210s, MA, VvV, OT3rdg; SJ 11, Pg.224
Passed by Third Reading Resolution; SJ 11, Pg.239

Introduced and Referred to Resources, Recreation and Development; H)
35, PG.1241

Public Hearing: 4/12/2011 1:00 PM LOB 305
Subcommittee Work Session: 4/19/2011 10:15 AM LOB 305
Executive Sessicn: 4/26/2011 11:15 AM LOB 305

Committee Report: Ought to Pass with Amendment #1578h for May 4
(Vote 16-0; RC); HC 36, PG.1245-1250

Proposed Committee Amendment #2011-1578h; HC 36, PG.1280-1281
Amendment #1578h Adopted, VV; HJ 42, PG.1478-1479

Qught to Pass with Amendment #1578h: MA VV; HJ 42, PG.1478-1479
Referred to Finance; HJ 42, PG.1479

Public Hearing: 5/11/2011 10:00 AM LOB 210-211

Executive Session: 5/17/2011 10:00 AM LOB 210-211 ==RECESSED==
Continued Executive Session: 5/24/2011 10:00 AM LOB 210-211

Majority Committee Report: Ought to Pass with Amendment #2006h{NT)
for June 1 {Vote 20-6; RC); HC 43, PG. 1499

Proposed Majority Committee Amendment #2011-2006h (New Title);
HC 43, PG.1519-1521

Minority Committee Report: Inexpedient to Legislate; HC 43, PG.1499
Amendment #2006h(NT) Adopted, DIV 248-109; H] 48, PG.1647-1648

Ought to Pass with Amendment #2006h(NT): MA VV; HJ] 48, PG.1647-
1648

Sen. Bradley Concurs with House Amendment #1578h, 2006h, NT, RC

http://www.gencourt.state.nh.us/bill_status/bill_docket.aspx?lsr=810&sy=2011&sortoptto... 7/11/2011



Bill_Status
14Y-9N, MA; SJ 20, Pg.551
6/8/2011 Enrolled; HJ 51, PG.1726
6/8/2011 Enrolled
7/6/2011 Vetoed by Governor 07/06/2011, SC32

Page 2 of 2

NH House

NH Senate

http://www.gencourt.state.nh.us/bill_status/bill_docket.aspx?lsr=810&sy=2011&sortoptio...

71172011
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COMMITTEE REPORT FILE INVENTORY

SB 0i5Y-FYORIGINAL REFERRAL RE-REFERRAL

1. THIS INVENTOQRY IS TO BE SIGNED AND DATED BY THE COMMITTEE AIDE AND PLACED
INSIDE THE FOLDER AS THE FIRST ITEM IN THE COMMITTEE FILE,

2. PLACE ALL DOCUMENTS IN THE FOLDER FOLLOWING THE INVENTORY IN THE ORDER LISTED.

3. THE DOCUMENTS WHICH HAVE AN “X"” BESIDE THEM ARE CONFIRMED AS BEING IN THE

FOLDER.

4. THE COMPLETED FILE IS THEN DELIVERED TO THE CALENDAR CLERK.

DOCKET (Submit only the latest docket found in Bill Status)
COMMITTEE REPORT

CALENDAR NOTICE
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