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2011 SESSION
11-0970
10/03
SENATE BILL 133-FN
AN ACT relative to reestablishing the exemption from property taxation for
telecommunications poles and conduits.
SPONSORS: Sen. Carson, Dist 14; Sen. D'Allesandro, Dist 20; Rep. Major, Rock 8; Rep. Griffin,

Rock 4

COMMITTEE: Ways and Means

ANALYSIS
This bill reestablishes the property tax exemption for telecommunications poles and conduits.

----------------------------------------------------------------------------

Explanation: Matter added to current law appears in bold italics.

Matter removed from eurrent law appears [in-brackets-and-struckthrough.]
Matter which is either (a) all new or (b) repealed and reenacted appears in regular type.
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SB 133-FN - AS INTRODUCED

11-0970
10/03
STATE OF NEW HAMPSHIRE
In the Year of Our Lord Two Thousand Eleven
AN ACT relative to reestablishing the exemption from property taxation for

telecommunications poles and conduits.

Be it Enacted by the Senate and House of Representatives in General Court convened:

1 Purpose. Telecommunications poles and conduits have never been subject to local property
taxation in this state. A specific exemption for these items has been in place since 1998, but the
exemption was repealed as of July 1, 2010, and the property will be considered taxable property as of
April 1, 2011. In order to ensure that this preperty does not for the first time become subject to local
property tax, and in order to protect New Hampshire taxpayers from having to absorb the costs of
this new tax through higher telecommunications bills, this bill is intended to reenact this long-
standing tax exemption.

2 Reference Corrected. Amend RSA 72:8-a to read as follows:

72:8-a Telecommunications Poles and Conduits. Except as provided in RSA [72:8-b] 72:8-¢, all
structures, poles, towers, and conduits employed in the transmission of telecommunication, cable, or
commercial mobile radio services shall be taxed as real estate in the town in which such property or
any part of it is situated. The valuation of such property shall be based on its value as real estate.
Other devices and equipment, including wires, fiber optics, and switching equipment employed in the
transmigsion of telecommunication, cable, or commercial mobile radio services shall not be taxable as
real estate.

3 New Section; Property Taxation; Exemption Added. Amend RSA 72 by inserting after section
8-b the foliowing new section:

72:8-¢ Telecommunications Poles and Conduits Exemption. Notwithstanding any other
provision of this chapter, any conduit that is not a part of a building and any whole or partial
interest in wooden poles, employed in the transmission of communication services that are subject to
the tax imposed under RSA 82-A, and owned by a retailer as that term is defined in RSA 82-A:2, X,
shall be exempt from being taxed as real estate under RSA 72:8-a.

4 Application. RSA 72:8-c as inserted by section 3 of this act shall be considered effective as of
July 1, 2010 at 12:01 a.m. and shall apply to the assessment of property taxes under RSA 72.

5 Effective Date. This act shall take effect upon its passage.
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SB 133-FN - FISCAL NOTE
AN ACT relative to reestablishing the exemption from property tazation for

telecommunications poles and conduits.

FISCAL IMPACT:
The Office of Legislative Budget Assistant is unable to complete a fiscal note for this bill as it is
awaiting information from the Department of Revenue Administration. When completed, the
" fiscal note will be forwarded to the Senate Clerk's Office.
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STATE OF NEw HAMPSHIRE

Houst oF REPRESENTATIVES

TO: L Karen O. Wadsworth
: . House Clerk

FROM: William L. O’Brien

Speaker of the House 2 07 2_\,

DATE: March 23,2011

RE: Temporary Committee Assignments

Please be advised that the following legislators will be appointed to the Committee on
Municipal and County Government for Thursday, March 24, 2011;

Rep. Susan DeLemus will replace Rep. Jeff Shackett
Rep.-Mark Warden-will replace Rep. Beverly A. Ferrante

WLO/sg
cc:  House Majority Leader David J. Bettencourt
' House Democratic Leader Terie Norelli
Rep. Beverly A. Ferrante, Committee Chair
~Rep. Susan DeLemus
Rep. Mark Warden

State Housg © Concord, New Hampshire 03301-4958 o Telephone: 603-271-3661
TDD Access: Relay NH 1-800-735-2964
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HOUSE COMMITTEE ON MUNICIPAL AND COUNTY GOVERNMENT

PUBLIC HEARING ON SB 133-FN

BILL TITLE: relative to reestablishing the exemption from property taxation for
telecommunications poles and conduits.
DATE: March 24, 2011
LOB ROOM: 301 Time Public Hearing Called to Order:  10:00 am

Time Adjourned: 2:30 pm

{please circle if present)

W' nd Tatro (*Replacements appomted)

.
Bill Sponsors: Sen. Carson, Dist 14; Sen. D'Allesandro, Dist 20; Rep. Major, Rock 8; Rep. Griffin,
Rock 4.

TESTIMONY

*  Use asterisk if written testimony and/or amendments are submitted.

Sen. Sharon Carson — sponsor —reinstates exemption which has been in effect since 1990, This
would otherwise allow new tax this year. Exemption from Communications Service Tax (CST) in
1990 which was to make a level playing field. The tax will be passed onto declining base. Electricity
can come only out wires where communication can be from variety of sources.

Sen. Lou D'Allesandro — Support —~ If this goes into effect will destroy the balance of the - CST
Landlines are disappearing by thousands. New tax inconsistent with broadband build out ~ This bill
supported hy business community SB 133 is to encourage economic recovery

Rep. Sharon Jasper — Support — on behalf of the Republican leadership in full support of this bill -
This will not take money away from local governments — This will add significantly to local landline
rates - It will effect the poor and elderly — Will impact business decisions of telecom companies.

Ans:; This will hasten the loss of landlines — this is different then public roads and other utilities.

Rep. Norm Major — Support — CST was to level playing field between wireless, landline and
satellite — Wireless and satellite are not regulated and don’t have a duty to serve — Landlines being
lost at the rate of 8% per year. Ans: All income from CST goes to state general fund savings of which
goas to municipalities,

Rep. Steve Vaillancourt — Oppose — Not a new tax, corporate welfare of the worst kind — Will
downehift $5 to $10 Million — Average taxpayer in Mancheater will pay $0.03 on the tax rate or
about $8 — There is social contract that we will pay taxes on the same basis — Courts have ruled that
poles can be taxed — Will mean $300,000 to the city of Manchester — There is no reason not to treat




the telecoms other then equally. Ans: Telecoms will not put a separate line to bills for this tax -
There will be an increase in your property taxes if you pass this bill — Telecoms will not initiate a
rate case for this tax.

Brian Fogg — George Sansoucy P.E., LLC -~ Opposed — We believe that a pole is a pole is a pole —
Value is fair market value — Poles owned jointly by telecoms and electric utilities — Same pole can be
valued at $1,000, $500, or $0 depending on whether wholey owned by electric, jointly owned or
owned by telecom — All telecoms are taxed by CST but wireless also is taxed on towers so subsidy is
to phone pole ownera.

Karen Liot Hill ~ Lebanon City Councilor — Opposed — Understand a need for companies to realize
costs — Poles are real property — There is a compelling interest in providing exemptions to elderly,
poor, blind and veterans.

*Cordell Johnston ~ NH MA — Opposed — Support Rep. Vaillancourt position — His statement that
this is socialism is not overstated — This is an exemption for a billion dollar business — Most poles are
jointly owned by PSNH and FairPoint — Have a long memo on the constitutionality of this exemption
— House rule 44 prohibits reporting out bill if it violates the NH Constitution — Last year legislature
voted to not extend the exemption — Have 20 emails from communities around the state — Ans: prior
to 1990, telecom paid personal property tax to the state - Municipalities were not invited to making
a deal on the CST — Ans: Exemption is interfering with the fare market.

*Nicole MacStay — Town of Peterborough — Opposed — Are trying to save property taxpayers
pennies where ever we can.

*Bill Stafford ~ CEO of Granite State Telephone - supports — CST was intended to level the
playing field. This is absolutely a new tax ~ Fact that only NH and PA do not tax poles is a good
thing — This is a big deal for our company — We have $3.8 million of net book value of poles — At
$18.1,000 tax, it is $68,000 or about a 100% increase in our property taxes — We will absolutely ask
for a rate raise and it will represent a 5% rate increase — We were ordered to reduce our rates by
3.5% when CST was enacted to replace personal property taxes — We have about 12,000 poles — FCC
controls charge we can recover from cable companies —~ Will be about 1% of new cost — This wilil not
impact ability to charge license fees for use of right of way — This is a new tax that we will flow
through to our customers — Aus — Our gross income is about $8 million and to add an employee about
$75,000 — Ans: We have 100% broadband deployment and one building FIOS — Ans: Prior to 1990,
money was collected through the railroad and public utilities tax which had a tax and surtax - Lost
money in 2009 and made $110,000 in 2010 — VOIP companies do not pay CST.

*Theresa Rosenberge - Roy Druklar - Karen Mead - FairPoint Communications — Support —
Describes company — We are regulated like a monopoly but we are not a monopaly — We are the
carrier of last resort — Qur infrastructure is the backbone of all telecommunication services — Believe
everyone should be treated equally — CST is a gross tax so a pole tax would increase the CST tax
base — There is landline competition in 99% of the state — Over last 20 years this issue has come up
continually and exemption has been maintained — This is a new tax — We have never kept pole
records by municipality but by center - If this bill doesn’t go through we will pass it on to customers-
This is not corporate welfare, but about infrastructure survival — Ans: FairPoint is losing money -
Tax would be $3-$30 million depending on assessment method.

David Juvet — BIA — support — This is a new expense if not a new tax.
*Rex Norman - Town of Windham ~ opposed — Have spent $24,000 for an appraisal to be able to

tax this property.
(Recess from 12:10 - 1:30 pm)




*Julia Griffin - Hanover Town Manager — opposed.

Russell Dean ~ Exeter Town Manager — opposed — Exeter does see this as a downshifting — Ans:
$20,000-$30,000 impact and any penny helps ~ Not surprised that Stratham and North Hampton
oppose the bill.

*William Durand — NE Cable and Telecommunications Association — support — Have 10,000 miles
of plant on poles with space rental — Our conduit estimate $300 - $400,000 additional taxes.

*Michael Skelton ~ Manchester Chamber of Commerce support — We see this as a new tax and a
new expense.

James Michaud — Hudson Assessor — no position — All property is appraised whether it is taxed or
not per RSA ~ Hudson’s poles are joint owned — Ans: FairPoint poles value would be the same as the
PSNH value.

Chris Williams ~ Greater Nashua Chamber of Commerce - Support
Respmtfw

Xi};gihp Munck

Clerk




HOUSE COMMITTEE ON MUNICIPAL AND COUNTY GOVERNMENT
PUBLIC HEARING ON SB 133-FN

BILL TITLE: relative to reestablishing the exemption from property taxation for
telecommunications poles and conduits.

DATE: March 24, 2011
LOB ROOM: 301 Time Public Hearing Called to Order:

Time Adjourned:
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New Hampshire.
Municipal Association

March 24, 2011

Hon. Beverly Ferrante, Chairman

House Municipal and County Commitice
Legislative OfTice Building, Room 301
Concord, New Hampshire

Re: SB 133—Property Tax Exemption for Telephone Poles and Conduits
Dear Rep. Ferrantce:

T write to express the New Hampshire Municipal Association’s opposition to SB 133, which would
reinstate the expired property tax exemption for poles and conduits own by telecommunication companies.
Opposition to this excmption is one of the Municipal Association’s standing legislative policy positions.

[ apologize fur the length of this letter, because this really is a simple issue—there is no principled
reason for this tax exemption. [t has existed historically simply as a favor to one influential industry. No one
can explain why that industry should enjoy a tax exemption for property that, in the hands of someone else,
would be fully taxable. However, supporters of the exemption wilt advance a number of rationalizations to
make the issue seem more complicated, and those arguments need to be addressed.

History

Until 1990, the state assessed a personal property tax on telecommunication poles and conduits. The
tax was paid to the state. During the same period, and continuing to the present, poles and conduits owned
by electric utilities have been taxed as real property; the company pays property taxes to the municipalities
in which the pales and conduits are located. See RSA 72:8.

In 1690, the state repealed the personal property tax on telecommunication poles and conduits. The
same year, it enacted RSA 82-A, the communications services tax (CST), a tax (now 7 percent) on the gross
charges for telecomimunication services. This is a tax on the customer, not on the company.

After the repeal of the personal property tax on telecommunication poles and conduits, some
municipalities began trying 1o tax the poles and conduits as real property. In 1996, the New Hampshire
Supreme Court ruled that they could not do this, because the poles and condmts were treated as personal
property, not real estate, under New Hampshire law,

In 1998, the legislature enacted RSA 72:8-a, stating that “all structures, poles, towers, and conduits
employed in the transmission of telecommunication, cable or commercial mobile radio services shall be
taxed as real estate” (thus effectively overruling the 1996 Supreme Court decision). However, at the same
time, the legislature enacied RSA 72:8-b, which gave a temporary exemption to “any conduit that is not part
of a building and any wholc or partial interest in wooden poles, employed in the transmission of
communications that are subject to the [CST).” That exemption was to last as long as the rate of the CST
remained above 4.5 percent, but was to ¢xpire, in any event, on July 1, 1999,

25 Triangle Park Drive + PO Box 517 » Concord, NH 03302-0817 - Tel. 603.224,7447 + NH Toll Free 800.852.3358 + Fax 603.224. 5406
e-maii. governmentaffairs@nhlge.org » Web site: www.nhigc.org
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The “lemporary™ exemption under RSA 72:8-b was extended in 1999, 2001, 2003, 2004, and 2005.
It finally expired tast vear, when the legislature killed a bill to extend it again.

The curreat iaw

Under the citrrent law in New 1lampshire, poles and conduits owned by electric utilities are fully
taxablc as real estate in the municipalite in which they are located. That has been the law at least since 1905.
Uintil ast year. identical poles and conduits owned by telephone companies were exempt {rom any axation.
If a pole was jointly owned by an electric company and a telephone company, the electric company’s share
was taaed, and the telephone company’s share was exempt. With last year’s defeat of a continued
exemption, telephone poles are now taxable in the same manner as electric poles.

Tasation of telephane poles in other states

According to a survey done by the legislature in 2003, 48 states tax telephone poles as either real or
personal property. In some of those states the tax is imposed at the state level, but in many of those cases,
the state shares the revenue with nunicipalitics. Until last year, only two states—New Hampshire and
Pennsylvania-- did not tux the poles at all. Now, to our knowledge, Pennsylvania is the only one.

Pole ownership and use

According to a legislative committee report issued in 2004, at that time Verizon used 505,000 poles
in New Hampshire. Of those, 434,000 were owned jointly by Verizon and electric utilities; 15,000 were
owned solely by Verizon; and 56,000 were owned solely by electric utilities (with Verizon’s equipment
attached to them). We understand that these numbers have not changed significantly since then, except that
FairPoint bought Verizon’s interest in the poles.

Telephione and electric companies routinely enter into agreements allowing other users, including
clectric, cable, and wireless telephone companies. to attach equipment to the poles. They charge pole
attachment fees to these users, and are able Lo recover a portion of the cost of maintaining the poles through
these fees. According to the 2004 comimitiee report, Verizon was earning $1.85 million dollar a year in

attachment fees at that time.

The tax impact of eliminating the exemption

No one L.nows how much the telecommunication companies will pay in additional property taxes
with the exemption eliminated. The only “objective” estimate appears in the 2004 study commiftee report.
That report, based on a number of assumptions, suggested that Verizon would pay approximately $3 million
more in property taxes. It is impossible to know how close that is to the actual figure, but it seems fair to
conclude that the number will be in the millions of dollars, but not in the tens of millions. Of course, other
telephone and cable companies will pay some additional amount as well.

When telccommunication companics begin paying property taxes on their poles and conduits, other
taxpayers’ bills will be reduced accordingly. If the total amount statewide is only a few million dollars, the
effect on an individuat tax bill will be minimal—probably a few dollars a year. Similarly, the effect on
jandline, wireless, internet, and cable bills (assuming the affected companies pass the cost on to their
customers) will be minimal. However, the numbers arc not what matters; what matters is the principle that
the telecommunications industry should not be immune from a tax that everyone else pays.
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SB 133 is unconstitutional.

Granting an exemption for poles and conduits owned by telecommunication companies, when
clectric companies pay taxes on exactly the same property, violates the equal protection requirements of the
New Hampshire Constitution. Because this analysis requires a review of some fairly complicated case law, it
is included in a separate memorandum, atiached to this letter.

A “mew tax”?

- Many legislators this year are cailing for the elimination of all new taxes and fees that were instituted
in the fast four years. Telecommunications industry representatives are trying to squeeze onto that wagon by
claiming that ending the pole exemption has created a “new tax.”

We want to believe most legislators are too smart to fall for that. Obviously, there is no “new tax”
here. Everyone else pays property taxes. Electric companies have paid taxes on the exact same poles for
over a century. The end of the exemption merely means that telecommunication companies will now pay the
same taxés that everyone eise has paid forever.

The claim of a “new tax” implies that new revenues are being raised, but they are not. Increases in
munigipal tax revenues oceur only when a city or town votes to raise additional funds. Elimination of the
pole exemption does not affect the total amount of revenues raised by municipalities—it simply means that
pole owners will pay a share of the taxes that are raised. Thus, elimination of the pole exemption will result
inn a tax reduction for almost all taxpayers.

Arguwments for reinstating the exemption

No one disputes that the poles and conduits owned by telecommunication companies are identical to
those owned by electric companies. No one claims there is any principled reason to exempt this class of
property from taxation. All of the arguments for continuing the exemption are based on a desire to
accommodate the telecommunications industry and its customers.

The cost to telephone customers. In recent years, the most common argument for continuing the
exemption was that if landline telephone companies were required to pay taxes on their poles, they would
pass tie cost o to their customers, and this would disproportionately harm customers who are unable to
switch entirely to wireless phone service. In fact, FairPoint claimed last year that the entire cost would be
berne by its customers, and it therefore would constitute a tax on “the elderly and low-income.”

That is simply not true. Everyone in the industry knows the landline companies will pass much of
the cost on to the cable, electric, and wireless companies by raising the fees they charge those companies to
aftach equipment to the poles. Those companies, in turn, will pass the cost on to their customers. Further,
FairPoint uses the poles and conduits not only for its landline telephone operations, but for its infernet
business. Thus, the cost will be spread among landline, wireless, cable, internet, and electric customers.

Even if all of the cost were borne by landline customers, it is unclear why there would be anything
wrong with that. Property taxes are a cost of doing business, typically passed on to customers. That is how
business works. When one industry is exempt from property taxes, that burden is shifted to other taxpayers.
It makes no sense to require faxpayers to bear one industry’s costs of doing business.
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The level playing field. A related argument is that fandline phone companies need the exemption to
maintain a “level playing field” with wireless companies, because wireless companies operate without poles
and conduits, and therefore would escupe the tax. Although wireless companies do not own wooden poles,
they do own towers, and those towers are subject to property taxes. The wooden poles owned by landiine
companies were exempt until last year. How anyone could consider that a “level playing field™ is a mystery.
Further, why should the legislature be in the business of managing competition among businesses? Ifa
business finds a way to operate without a lot of taxable real estate, is it really the state’s job to remove that
wdvantage throoeh tax poliev?

In any event, this issue does rot pit landline companies against wireless companies. Representatives
of the major wireless companies (as well as the cable companies) have lobbied for continuing the exemption.
Presumably this is because they recognize that they will bear part of the cost if the [andline companies are
taxed on the poies. instead, this issue pits the entire telecommunications industry—all of which has
benefited from the exemption—against municipalities and taxpayers.

The “double tax.” Another armument is that phone companies are already burdened by the CST, and
the pole exemption is necessary to avoid a “double tax.” This is nonsense. The CST is paid by customers,
not by the phone company. The company merely collects the tax for the state. In this respect, it is identical
to the meals and rooms tax, the tobacco tax. the gasoline tax, and-—most notably—the electricity
consumption tax under RSA 83-E, which is collected by the electric utility, but paid by the customer. Yet no
one suggests that restaurants, hotels, convenience stores, gas stations, or electricity poles should be exempt
from property taxes,

“Sume ponts, different pocket.” A frequently heard comment is “What difference does it make?
We'll pay for it in our taxes or in our piwne bill. It’s all the same.”

That suggestion-—that it shouldn’t matter whether a business is funded by customer revenue or by
tax dollars-~is astonishing. The House recently passed, by an overwhelming margin, a bill prohibiting the
state from using tax dollars 1o fund public television. Part of the argument was that taxpayers should not be
forced to subsidize a television station. 1f it is wrong to make state taxpayers spend $2.7 a year to support a
television station, why is it permissible to require local property taxpayers to spend over $3 million a year to
support a telephone campany? Why should taxpayer dollars be used to support any private business?

For these reasons, | urge the committee to find SB 133 /nexpedient to Legislate.

Sincerely,

C)v'«&j( 0. u—‘e\.xg
Cordell A. Johfiston
Government Affairs Counsel




SB 133 Violates the New Hampshire Constitution

Te:  Mumicipal and County Government Committee

From: Cordell Johmston, Government Affairs Counsel, New Hampshire Municipal
Association

Date: March 24, 2011

House Rule 44(d) states:

No committee shall report with a positive recommendation any bill or resolution

which would, if enacted, be a violation of any article of the Constitution of New

Hampshire . . . . The vice chairman or another member of each committee shall

review all pending legislation and shall advise the chairman and the members of
" all legislation before the committee which should be reviewed in terms of this

-Rule.

SB 133 almost certainly violates the equal protection requirements of the New
Hampshire Constitution. For that reason, Rule 44 prohibits a positive committee
recommendation on the bill.

SB 133 would grant telecommunication companies a property tax exemption for their
poles and conduits, even though electric companies are required to pay property taxes on
identical property. According to representatives of the telecommunications industry, the
New Hampshire Supreme Court has ruled that such an exemption is constitutionally
valid. That is not exactly true,

It a 1997 opinien that was filled with qualifications and conditions, the justices of the
Supreme Court stated that such an exemption “appears valid.” In a 2007 case, however,
the Court issued an opinion that clearly prohibits distinguishing between
telecommumication and electric companies for property tax purposes when the properties
in question are identical. The latter decision strongly suggests that SB 133 is
ungonstitational.

Analysis of this issue requires a thorough examination of both cases.

Qpinion of the Justices (Property Taxation of Telephone Poles), 142 N.H. 102 (1997).

This was an advisory opinion in response to a request from the New Hampshire Senate
on pending legislation. The bill in question did two distinct (and largely contradictory)
things; (1) it provided that poles and wires employed in the transmission of telephone or
cable television services would be taxed as real estate; and (2) at the same time, it



provided that such property would be exempt from property taxes if it was used to
transmit communications services that were subject to the communications services tax

and was owned by a retailer that paid the tax.

The Scnate asked the justices two questions: (1) whether the legislation would violate the
“proportional and reasonable” requirements of Part I, Article 5 of the New Hampshire
Constitution; and (2) whether it would create an “impermissible classification of
property” in violation of Part TI, Article 6 of the Constitution.

“Impermissible classification of property.” The justices answered the second question
first, In doing so, they did not— for reasons that are unclear—address the exemption
granted by the legislation, including the fact that poles owned by telephone companies
would be exempt, while those owned by electric companies would not. Instead, they
addressed only whether the faxation of telephone poles created an “impermissible
classification.” They stated:

[ TThe constitutionality of a taxation classification depends upon the physical and
functional characteristics of the property itself. . . . [T}t appears that there 15
significant dispute about the distinctiveness of telecommunications poles and
wires. We cannot resolve such factual issues in rendering advisory opinions on
legal questions. Further, neither the resolution requesting our advice nor the bill
itself provides factual information from which we might question the bill's
classification. We therefore confine our analysis to the facial validity of the bill’s
classification.

142 N.H. at 107.

The justices then proceeded to examine the reasonableness of classifying telephone poles
and wires as taxable property. They stated, “Although we have no factual information
before us, it appears reasonable 1o assume that telecommunications poles and wires . . .
share a connection to the provider's physical plant.” They concluded, therefore, that i
was reasonuble to classify poles and wires as taxable property. 142 N.H. at 107. Again,
they did nof address the exemption, and did not address the disparate treatment of

telephone poles and electricity poles.

“Proportional and reasonable.” The justices next addressed the first question—whether
the legislation would violate the “proportional and reasonable” requirements of the
constitution. They casily concluded that the rax on poles and wires was reasonable. The
more difficult question was whether the exemption was constitutionally valid.

In considering the cxemption, the justices noted once again that “we have no factual
information before us,” and “//Juoking only to the provisions of the bill itself, we
conclude that the distinction drawn by the exemption to the proposed tax appears just.”
142 N.H. at 108 (emphasis added). The justices reasoned:

tJ



Owners of telecommunications poles and wires who are also commusications
services retailers are responsible for . . . the communications services tax . . . .

[ T]he legislature in its discretion could determine that those owners of
tclecommunications poles and wires who are responsible for the communications
services charge should be distinguished from those owners who are not; the
legislature could reasonably view the two groups of owners as being differently
situated.

162 NUH. at 108-09. Thus. the vourt did not find any constitutional violation

The precedential valuc of that opinion is almost non-existent. More than a dozen times in
their opinion, the justices qualificd their statements with words like “we have no factual
information,” the tax “appears iacially valid,” “looking only to the provisions of the bill,”
and “a lack of information renders impracticable consideration of all of the provisions of
the bill.” The opinion could hardly be more equivocal.

Moreover, the justices™ sole basis for concluding that the property tax exemption
“appears valid” was that “owners of telecommunications poles and wires who are
responsible for the communications services {tax] could be distinguished from those
owners who are not; the legislature could reasonably view the two groups of owners as
being differently situated.” What that opinion failed to consider—because the justices did
not know it—awas that the legislature was about to enact an “electricity consumption tax”
that would be imposed on electricity customers and collected by distributors and
transmnitiers of electrical energy in exactly the same manner as the communications
services tax, In what presumably was a pure coincidence, that tax, now codified in RSA
82-E, was enacted on June 24, 1997, one day afier the Opinion of the Justices was
published; however, because of a contingency in the law, it did not take effect until 2001.

This means that the only permissible basis recognized by the justices for distinguishing
among pole owners—ithe fact that some collect a tax on the service they provide and
others do not— has since disappeared. There is no practical distinction between the
collection of the communicationss services tax by telecommunication providers and the
collection of the electricity consumption tax by electricity providers. The two groups of
pole owners arc in exactly the same position—yet one is taxed and the other is not.

Tn short, the Opinion of the Justices, to the extent it ever mattered, has been rendered
irrelevant.

Verizon New England v. City of Rochester, 156 N.H. 624 (2007)

This case is far more relevant on the disparate taxation of telephone and electric company
properties. It has a complicated procedural history, but can be summarized briefly.

Verizon liud obtained licenses from the City of Rochester to place its poles, wires, and
other equipment within city rights-of way. In two prior decisions involving the same
parties. the Supreme Court had held that the pole licenses constituted agreements for the



use of the right-of-way, creating a property interest that was subject to real estate taxes
under RSA 72:23, I{b); this allowed the city to unilaterally amend the licenses to require
Verizon to pay real estate taxes for its use of the public ways. (Note: taxation of the use
of the right-of-way is a separate issue from taxation of the poles themselves.)

In the 2007 case, however, Verizon contended that it was unconstitutional for the city to
require Verizon to pay a tax on the use of the right-of-way when it did not require other
utilities—gas, cable, and electric companies—to pay taxes on their similar use of the
right-of-way . 'he Supreme Court agreed: although the eity had the right to tax Verizon. it
could not single out Verizon for taxation and let the other companies avoid the tax.

The following is the decisive passage from the Court’s opinion:

The evidence in the record demonstrates that Verizon uses and occupies the
public ways through its pole licenses in a manner indistinguishable from the gas,
cable, and electric companies that use and occupy the public ways under “other
agreements” with the city. ...

Howevcr, the city does not impose a real property tax upon the other utilities'
indistinguishable use and occupation of the public ways. . ..

There is no equal protection violation, however, if the city's selective taxation is
reasonably related to a legitimate state interest. Here, the city offers, the record
reveals, and we can conceive of, no rational reason for selectively imposing this
tax upon Verizon, and not upon other utilities that use and occupy public property
in the same manner as Verizon. Moreover, the record fails to indicate that any
legitimate governmental interest is furthered by this disparate treatment.
Accordingly, we [uphold the trial court’s] ruling that [the city’s] selective
application of RSA 72:23, 1, to Verizon is discriminatory and violates our Equal
Protection Clause.

156 N.H. at 630-31 (citations omitted).

This deciston is directly relevant to SB 133. Just as there was no distinction between the
different utilitics’ use of the right-of-way in Rochester, there is no distinction between the
poles owned by telephone companies and those owned by electric companies. The poles
are identical-—in fact, in most cases, the telephone and electric companies have joint
ownership of the poles. They arc used in exactly the same manner—almost all of them
arc used to support both telephone and electrical lines (as well as television cable and
other equipment).

There is, therefore, no rational distinction that allows telecommunication companies to
avoid taxation un their poles while electric companies pay taxes on their poles. The
exemption proposed by SB 133 creates an irrational distinction and therefore violates the
equal protection requirements of the New Hampshire Constitution.
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Cordell Johnston

From: .Judy Silva

Sent:  Wednesday, March 02, 2011 12:48 PM
To: Cordell Johnston

Subject: FW. [NHMMA] FW: SB 133

From: nhmma@googlegroups.com [maitto: nhmma@goog[egroups com] On Behalf Of Thomas Gaydos

- . Sent: Wednesday, March 02, 2011 12:30 PM

To: Tom Mahon; Russ Marcoux nhmma@googlegroups.com
Subject: RE: [NHMMA] FW: SB 133

To all,

We discussed SB-133 at our BOS meeting last night. I reported my discussions with Senator Morse
who indicated “it’s another tax” and it would “hit the elderly” and after the cost pass through at the PUC
would be even higher than the original tax. 1 also reported to the BOS that we bill on $3 million of
assessments to other utilities that have poles, among them National Grid. This letter was sent to the
Senator this morning,

Hon. Senator Chuck Morse,

The Board of Selectmen voted 4-0 at its meeting of March 1, 2011 to urge you to defeat SB-133. The
basis of taxation should be equity. In the instance of utilities, Fair Point is the only utility of the many
that serve Pelham that currently enjoys an exemption. The majority of the Board agrees that this does
noi meet the test that we ourselves apply to local property taxes. Frankly, all of the Board members at
the discussion had come to the meeting agreeing with your position. However, after considering the
degree to which we tax other utilities they all reversed their position. We hope you will do the same.

Please respond it you would like further details of their conversation.
Respectfully,

Thomas Gaydos
Pelham Town Administrator

3/11/2011



Page 1 of 1

Cordell Johnston

From: Carlotta Pini [cpini@town.rindge.nh.us]
Sent:  Friday, March 04, 2011 11:47 AM

To: Peter Bragdon

Cc: Dave DuVernay

Subject: SB 133

Senator Bragdon,
Hello! | left a message at your office but they said you were 1 meetimgs. Hopefully we'll get to talk on Monday, but just in” -
case we don't | am writing to urge you to vote against SB 133 which would reinstate the exemption on poles. We in Rindge
were pleased when the exemption expired and started making plans to assess the poles for our 2011 tax year, only to
learn that this bill had been introduced. We hope you will consider the following as you form your position on the bill:

o  Rindge has been devastated by cost downshifts and revenue cuts in the last two years. We lost 559,000 in
revenue sharing, which was supposed to be “suspended” but is likely gone forever. Governor Lynch's budget
proposes additional cost shifting, including eliminating the State’s share of the NH Retirement contribution for
Police and Fire. Killing the poie exemption would be a small, but much appreciated, gesture.

o Telephone and cable companies are the only for-profit entities in the state that get the benefit of a blanket
exemption for a class of property that would be taxed if someone else owned it. The identical poles are fully
taxable when they're owned by electric companies. Most of the poles in the state are owned jointly by PSNH and
FairPoint. PSNH pays property taxes on its haif, but FairPoint’s half is exempt.

¢ Telephone poles are subject to property taxes in 48 other states,
s The claim frequently made by FairPoint, that it would have to pass the cost of the tax on to its landline
customers, is false. FairPoint has the ability to pass the cost on to its internet customers, as well as to the cable,

wireless, and electric companies that pay fees to FairPoint for attaching equipment to its poles.

¢ The claim now being advanced by the telecommunications industry, that eliminating the exemption results in a
"new tax”, is not true. This "new tax" is one that everyone else has always paid.

1 appreciate your consideration and look forward to speaking with you about this bill, as well as other legislation including
5B 3. Have a good weekend!

Carlotta Litback Pini
Town Administrator

Town of Rindge
P.O. Box 163

30 Payson Hilf Rd,
Rindge, NH 03461
(603)899-5181 x101

www.town.rindge.nh.us

3/6/2011
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From: NATE CARMEN [natecarmen@msn.comj
Sent: Friday, March 04, 2011 12:14 PM

To. Cordell Johnston

Subject: FW: Senate Bill 133

FY1

Selectman Nate Carmen
Milford, NH

Sy S VTV O P ———

From: natecarmerg@msn.com

To: peterbragdon@myfairpoint.net
Subject: Senate Bill 133

Date: Fri, 4 Mar 2011 17:12:05 +0000
Sertator Bragdon,

1 hope you are well.

Please consider voting against this bill, SB 133,

If you do not have the following background information, 1 offer it to you here:

--Cities and towns have been devastated by cost downshifts and revenue
cuts in the last two years. One bright spot last year was the

legistature’s refusal to extend the pole exemption. Governor Lynch's
budget proposes over $200 million in additional cost shifting and lost
revenue. Killing the pole exemption is one small thing Senators can do
far their municipalities and their taxpayers. The benefit to

municipalities would be small-estimated at between $3 and $10
million-but the gesture would be huge.

--Telephone and cable companies are the only for-profit entities in the
state that get the benefit of a blanket exemption for a class of

property that would be taxed if someone else owned it. The identical
poles are fully taxable when they're owned by electric companies. Most
of the poles in the state are owned jointly by PSNH and FairPoint. PSNH
pays property taxes on its half, but FairPoint's half is exempt.
Obviously, the only purpose for this exemption is to provide a faver to
an influential industry.

--Telephone poles are subject to property taxes in 48 other states.
--The claim frequently made by FairPoint, that it would have to pass the

cost of the tax on to its landline customers, is false. FairPoint has
the ability to pass the cost on to its internet customers, as well as to

3/6/2011
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the cable, wireless, and electric companies that pay fees to FairPoint
for attaching equipment to its poles.

--The claim now being advanced by the telecommunications industry--that
eliminating the exemption results in a "new tax"--is just silly, This

"new tax" is one that everyone else has always paid. Eliminating the
exemption merely recognizes that for years the state has been

subsidizing a few big businesses at the expense of the rest of the
taxpayers.

Thank you Senator.

Selectman Nate Carmen
Milford, NH

3/6/2011
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Cordell Johnston

From; Elizabeth Dragon [citymgr@frankiinnh.org}
Sent:  Monday, March 07, 2011 4.31 PM

To: Cordell Johnston

Subject: FW: SB 133 Pole exemption bill

e i m amm m e e pmn = = ke — e = = by ——— - —_ Mk e i s e = . b e e = e A x M % mmme n hm e s e s s

From: Elizabeth Dragon

_ Sent: Monday, March 07, 2011 4:29 PM
To: 'jeanie.forrester@leg state.nb.us’
Subject: SB 133 Pole exemption bill

Hi Jeanie,
Hope ail is well™ | know your world must be very busy right now...
I wanted to take a moment and weigh in AGAINST-- S8 133 (Pole exemption bill}.
1 have been on the Municipal Advocacy Committee for probably 6-8yrs and during that time, more than once we have
tried to address this taxation issue. For me this one is simply a matter of Fairness!

Under the current law in New Hampshire, poles and conduits owned by efectric utilities are fully taxable as
real estate in the municipality in which they are located. That has been the law at least since 1905. Until last year,
identical poles and conduits owned by telephone companies were exempt from any taxation. If a pole was jointly
owned by an electric company and a telephone company, the electric company’s share was taxed, and the telephone
company’s share was exempt. Finally, that changed last year when the legislature chose not to extend the exemption;
now, telephone poles are taxable in the same manner as electric poles. This makes sensel!! Why would one utility be
taxable but another be exempt? | never understood and truly believe it was a matter of successful lobbying and not a
matter of making good & fair policy.

We have been working with our assessor here in Franklin to send out a tax bili for April 1% but now there is
$B133 and if passed it would exempt them once again. It is frustrating because just doesn’t make sense as a matter of
fairness that telecommunications would be the only ones exempt. Why? When one industry is exempt from property
taxes, that burden is shifted to other taxpayers {including other businesses). It makes no sense to require taxpayers 1o
bear one industry’s costs of doing business.

No matter what argument they provide-they have enjoyed a benefit of being tax exempt- that most for profit
businesses do not. We can’t undo the last decade but we can level the playing the field, and put an end to this
inequity that has been alldowed to go on for too long--— and as a bonus bring in some property tax revenue to
communities that is long overtlue. | hope when the time comes you will vote against this bill.

If you have any guestions or would like to discuss this or any other issue further...as always | am available and
happy to give my perspective as a municipal manager in the trenches every day ©

Eliz

Elizabeth A. Dragon
City Manager

City of Frankiin
(P} 934-3900
(F) 934-7413

3/8/2011
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Cordell Johnston

-

From: Catherine Grant [admin@kingstonnh.org)
Sent:  Tuesday, March 08, 2011 11:15 AM

To: russell. prescotti@leg.state.nh.us

Cc: Cordelt Johnston

Subject: Pole & Conduit property tax exemption

Senator Prescott: We're writing to request your vote against SB 133, which would
reinstate an exemption from property taxes for telecommunication poles and conduits.
We know you're very aware of the difficulties towns are facing due to revenue cuts, and
more cuts are expected to occur. It may be that the assessment of poles and conduits
will be the only increase in valuation that towns will see in this period where there is so
fittle building. There is no reason why for profit corporations such as the
telecommunications companies should be exempt from property tax. t's our
understanding that poles are taxed in most other states, and even in New Hampshire
poles are taxable when owned by electric companies rather than communications
companies. We see no need for the towns of this state to subsidize a multi-million
dollar industry in this way. The argument that the expense will have to be passed on to
customers is erroneous; obviously it would be more fair for the customers who benefit
from the services to pay the expenses of the company than it is for all taxpayers to have
to pay those costs.

We hope you'll stand for your voters and towns in this matter.

Mark Heitz, Chairman

Peter Broderick

Charles Hart

KINGSTON BOARD OF SELECTMEN

3/8/2011
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Cordell Johnston

———

From: Lewis, Greg [Greg.Lewis@lebcity.com]

Sent: Tuesday, March 08, 2011 1:11 PM

To: Cordell Johnston

Cec: Jarvi, Len; Maville, Paula

Subject: Vote "NO" on 5B 133 - Response from Sen. Houde

. From: Lewis, Greg [mailo;Greg.Lewis@lebcity.com]
" Sent: Mon 3/7.2011 4:07 PM ' '
To: Houde, Matthew
Cc: Maville, Paula: Jarvi, Len
Subject: Vote "NO" on 8B 133

Dear Senator Houde:

[ am writing to you today requesting that, on March 9, 2011, you state your oppaosition on SB 133 and vale "NO” on behalf of
the residents and taxpayers of the City of Lebanon.

SB 133, which would reinstate the property tax exemption for telecommunication poles and conduits, will only serve to
further the burden currently being felt by communities across New Hampshire as the State continues to downshift costs and
reduce potential sources of Jocal revenue. According to our Assessing Staff, eliminating this exemption could generate an
estimated $3131,200 for Lebanon taxpayers, enabling the City to reinstate (or continue) essential services 1o our residents.

On the State-wide cities' perspective, Governor Lynch's budget proposes over $200 million in additional cost shifting and lost
revenue - a heavy burden on local government, to say the least. We all know that, with State Law being what it is, generating
local revenue is a huge challenge. We feel that eliminating the pole exemption is one thing our Senators can do to show a
good faith gesture on our behalf.

Some reasoning on our perspective includes the fact that telephone and cable companies are for-profit entities. They benefit
from a blanket exemption not shared by the electric companies that occupy the exact type of space - the identical poles for
which they pay nothing, are fuliy 1axable when they are owned by electric companies. Further, it's our understanding that
peles owned by telephone companies are subject to property taxes in 48 other states.

There is a notion that this exemption should be extended as FairPoint Communication would have to pass the cost of this tax
on to its landline customers. 1f you choose to extend the exemption, the State of New Hampshire will be the entity that will
continue to pass the cost of this tax onto its residents,  Fairpoint Communications is for-profit. They have means to make
money. They also have the ability to share the burden amongst their customers. Customers that include their landline base
along with its internet customaers, and the cable, wireless, and electric companies that pay fees to them for attaching
equipment to their poles.

Eliminating the exémption does not result in a "new tax.” Not only has this tax always been continually paid by electric
companies, it was paid by telephone companies up until 1990. The difference was that it was paid to the State in the form of
a personal property tax. 1f the exemption is not reinstated, the monies will paid to local municipalities as a real estate tax and
will directly benefit local taxpayers.

3/8/2011
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Respectfnlly submitted,

Greg Lewis, City Manager

Lebanon, NH

3/8/2011
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Cordell Johnston

From: Barry Brenner [bbrenner@seabrocknh.org]

Sent: Tuesday, March 08, 2011 3:41 PM

To: russell prescoti@leg.state.nh.us; russeli@represcott.com
Subject: Senate Bill 133

Attachments: Pole exemption facts doc

‘Dear Senalor Prescott,

Senate Bill 133 is scheduled for a vote on Wednesday, March 9th. This bill would reinstate the property tax
exemption for telecommunication poles and conduits that expired last year.

On January 27th | sent a letter to you indicating the Town of Seabrook's opposition to this bill. At that time the bill
had not yet been assigned a bill number.

We would respectfully request that you oppose this bill. Attached to this email is a fact sheet prepared by the
New Hampshire Municipal Association which provides background on this matter.

A few thoughts for your consideration:

~-Cities and towns have been devastated by cost downshifts and revenue cuts in the last two years. One bright
spot last year was the legislature’s refusal to extend the pole exemption. Governor Lynch’s budget proposes over
$200 million in additional cost shifting and lost revenue. Killing the pole exemption is one small thing Senators can

do for their municipalities and their taxpayers. The benefit to municipalities would be small—estimated at between
$3 and $10 million—Dbut the gesture would be huge.

--Telephone and cable companies are the only for-profit entities in the state that get the benefit of a blanket
exemption for a class of property that would be taxed if someone else owned it. The identical poles are fully
taxable when they're owned by electric companies. Most of the poles in the state are owned jointly by PSNH and
FairPoint. PSNH pays property taxes on its half, but FairPoint's half is exempt. Obviously, the only purpose for
this exemption is to provide a favor to an influential industry.

--Telephone poles are subject to property taxes in 48 other states.

--The claim frequently made by FairPoint, that it would have to pass the cost of the tax on to its landline
customers, is false FairPoint has the ability to pass the cost on to its internet customers, as well as to the cable,
wireless, and electric companies that pay fees to FairPoint for attaching equipment to its poles.

--The claim now being advanced by the telecommunications industry--that eliminating the exemption results in a
“new tax"--is just silly. This "new tax" is one that everyone else has always paid. Eliminating the exemption merely
recognizes that for years the state has been subsidizing a few big businesses at the expense of the rest of the
taxpayers.

Thank you for your consideration.
Sincerely,

Barry

Barry M. Brenner

Town Manager

Town of Seabrook

3/8/2011
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Cordell Johnston

From: Laura Thibodeau {Ithibodeau@ci keene.nh.us]
Sent:  Wednesday, March 23, 2011 1:52 PM

To: Cordell Johnston

Cc: Patly Little

Subject: FW. SB133

From: Laura Thibodeau

Sent: Wednesday, March 23, 2011 1:52 PM
To: bevferrante@yahoo.com

Cc: Legislative Delegation (housemunicipalandcountygovt@ieg.state.nh.us)

Subject: 5B133
Dear Chair Ferrante,

Although | will not be able to attend the Municipal and County Government Committee tomorrow, March24, ¢

wanted you to know the Keene City Council voted on March 17% to oppose the passage of $B133 which would
reinstate the exemption for poles and conduits owned by telecommunication entities. While there is much
argument for and against the SB133, allowing a permanent exemption is unfair, not only to the taxpaying public,
but also to the other utilities who do pay taxes on the “other half of the pole”. While those who support
passage of 5B133 argue that telephone/cell phone and cable users may pay more for service, there is greater
likelihood that more revenue will go to municipalities because of an increased tax base which could result in less

property taxes for NH property owners,

Thank you for considering the vote of the Keene City Council during your deliberations.

taura !. Thibodeau, CNHA
Assessor — City of Keene
Phone: 603-352-2125

3/23/2011
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PETERB OROUGH 1 Grove Strect

Peterborough, NH 03458

Office: (603) 924-8000 x.101
ADMINISTRATION Fax, Eso_’g 9248001

Web: www townofpcterborough.com

March 15, 2011

Representative Bruce Marcus
139 Carley Road -
Peterborough, NH 03458

Re: Pole Exemption
Dear Representative Marcus,

As I am sure that you are aware, the Senate recently passed a bill which is intended to reinstate and make
permanent a property tax exemption for wooden poles and conduits owned by telecommunication
companies. As this bill makes its way through the House, I, on behalf of the Town of Peterborough, urge
you to vote against reinstating this property tax exemption.

Under current state law, poles and conduits owned by ekaric companies are fully taxable, however poles
and conduits owned by tekcommunications companies have been exempt from paying any property tax since
1905. These poles are identical in nearly every way, and carry the same wires and cables and facilitate the
delivery of electric and telecommunication services in exactly the same way. However, the
telecommunications companies want an continuation of the special treatment that they have been

" accorded for over 100 years. It is simply unfair that any property owner be accorded a 100% exemption
from their property taxes, one which must be bome by every other property owner in the state.

The telecommunications companies have made a number of arguments, none of which stand up to close
scrutiny:

“This will be a new tax: there is nothing new about property taxes. Saying “no” to the pole exempuon
means that all property owners will have to pay property taxes just like every other property owner in the
state. In fact, by eliminating this exemption, there will be a property tax reduction for almost every
taxpayer.

This will add costs to telephone customers: Yes, it will, but it will also spread the costs to cable
subscribers, DSL and Broadband subscribers, residential, governmental and business alike. Property taxes
are the cost of doing business for every other company in New Hampshire, why should the
telecommunications companies be any different?

Level playing field: another argument that has been raised is that the exemption creates a level playing
field against inroads being made by wireless companies. In fact, the exact opposite is true!’ Wireless
communications providers pay property taxes on all their cell towers, and have never enjoyed an
exemption.



This creates a double tax: the teleccommunications companies would have you believe that denying
themm this exemption taxes would create an unusual “double tax” situation, since they are already burdened
with the CST. In reality, just like the meals and rooms, tobacco, gasoline and electricity consumption
taxes, the telecommunications are simply the collectors of the taxes paid by the consumers which are then
passed along to the state. By that logic, no hotel, restaurant, rental agency, convenience store or utility
should pay any property tax!

"The bottom line is, these poles are income producing propetties. To say that they should be exempt from
paying theit fair share of property taxes for any reason simply doesn’t stand up to any investigation.

Again, [ urge yon on behalf of the Town of Petetborough and all taxpayets to vote against the pole
exerapgon.

Sincerely yours,

Pamelz L. Brenner
Town Administrator, Peterborough

Ce Select Board
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TOWN OF WINDHAM, NEW HAMPSHIRE

OFFICE OF THE SELECTMAN AND TOWN ADMINISTRATOR
POsT OFFICE BOX 120, 4 NORTH LOWELL Roap, WiNDHAM NH 03087-0120

March 8, 2011

Senator Jim Rausch
Statehouse Room 124
107 N. Main Street
Concord NH 03301

RE: SB 133 — Request to Oppose Legislation

The Town of Windham Board of Selectmen strongly opposes a property tax
exemption for Telecommunications Company's real estate. $SB-133 would allow
certain business to escape taxation and pass their burden onto others.

Telephone and cable companies are the only for-profit entities in the state that
would get the benefit of a bianket exemption for a class of property that would be

taxed if anyone else owned it. These same poles are fully taxable when they're
owned by electric companies. Most of the poles in the state are owned jointly by
PSNH and FairPoint. PSNH pays property taxes on their share of the pole, but
this bill would exempt FairPoint’s portion of the pole. This is categorically unfair
taxation.

In 1998, the legisiature enacted RSA 72:8-a, stating that “all structures, poles,
powers, and conduits employed in the transmission of telecommunication, cable
or commercial mobile radio services shall be taxed as real estate”. A special
exemption, RSA 72:8-b, expired July 1, 2010, because many testified to the
unfairness of this tax loophole.

New Hampshire’'s Bill of Rights states “Every member of the community has a
right to be protected by it, in the enjoyment of his life, liberty, and property; he is
therefore bound to contribute his share in the expense of such protection...”

Telecommunication poles and conduits meet the definition of real estate as
fixtures, and are income-producing property. There is no other industry where
rental property enjoys a tax exemption. We encourage your vote in opposition to
this discriminatory legislation.

Very-truly yours, -

- ;( ‘3 > \Lﬁ' : S~ 4
PR Y R
- Charles McMahon, Chairman’

Windham Beard of Selectmen

"
P

PHONE: (603)432-7732 Fax: (603)965-1234 DSULLIVAN@WINDUAMNEWHAMPSHIRT .COM



New Hampshire’s Local Telephone Competition

Number of Lines

Telephone
Companies,
385,000, 20%

Source: FCC Local Competition Report: Status as of December 31, 2009
http:/fwww.fce.gov/Daily _Releases/Daily_Business/2011/db0111/DOC-304054A1.pdf

Other interesting highlights from the report:

*49% of New Hampshire’s landline telephone service is provided by a VOIP/Cable
provider, the 2™ highest percentage in the Nation.

* Only 1 zip code in New Hampshire is served by only one provider, a large majority of
the state’s zip codes have 6 or more providers.




NEW HAMPSHIRE
SMALL INCUMBENT
LOCAL EXCHANGE
CARRIERS

.. BRETTON WOODS TELEPHONE CO.

C! DIXVILLE TELEPHONE COMPANY

£l DUNBARTON TELEPHONE COMPANY

& GRANITE. STATE TELEPHONE
NORTHLAND TELEPHONE CO. OF NH

CTDS
HOLLIS TELEPHONE COMPANY
KEARSARGE TELEPHONE COMPANY
MERRIMACK COUNTY TELEPHONE
WILTON TELEPHONE COMPANY
UNION TELEPHONE COMPANY




WRITTEN TESTIMONY

s
(WILLIAM D. DUR:@:SQ.
NBEHALF OF
THE NEW ENGLAND CABLE
&
TELECOMMUNICATIONS ASSOCIATION, INC.
IN SUPPORT OF
SENATE BILL 133-FN

March 24, 2011

Introduction:

Madame Chair and members of the Committee, my name is Bill Durand and 1 represent the New

* v

England Cable & Telecommunications Assbciation, Inc., NECTA. Our members include substantially
all of the major cable operating and programming companies in the six state New England region,
including Comcast, Time Warner and Metrocast. The cable industry employs over 2000 people in New
Hampshire. We pass approximately 600,000 homes and businesses ar‘1d have deployed over 10,000 miles
of fiber optic/co-axial cable. We provide approximately $600,000 in free service to schools, libraries and
non-profits and we pay over $10 million annually in franchise fees to New Hampshire municipalities. We
pride oﬁrselves on making positive contributions to the state and communities that we serve.

Over many years we have supported the property tax exemption for poles and conduits based on
the principals of equitable and sound tax policy. Today, NECTA respectfully submits this testimony in
support of SB 133-FN, an act relative to re-establishing the exemption from property taxation for

telecommunications poles and conduits.

This biil will re-instate sound tax policy

We support this bill to reinstate the local property tax exemption for wooden poles and conduits.
If the exemption is not reinstated cable companies and thus our customers will experience higher costs in
two different ways,

First, cable companies will pay higher pole rental rates to Fairpoint and other pole owners.

Under the law pole owners have the right to pass along their higher costs to those entities which attach 1o
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their poles. Thus, the pole tax will be a new cost which is incorporated into pole attachment rates which
will be paid by cable companies. Ultimately, it is the cable customer who feels the burden of higher costs
of doing business.

Additionally, cable companies own conduit. This new tax will be assessed directly on our
conduit. As is the case with pole attachment rates, a new tax on conduit will also be a factor in our
rates. At a time when many people are faced with cconomic challenges, an increaée‘i.n cable rates due to
new taxes will not be viewed favorably.

The cable industry is also concerned that the impact of the pole and conduit taxes collectively may
put our providers at a competitive disadvantage. In 1990 New Hampshire chose to adopt the
Communications Services tax which en-sured that all two-way providers of telecommunications services
were treated equally. By levying a tax on the service and not the infrastructure, tax policy correctly
avoided picking winners and losers based on technology in a competitive industry. The imposition of a
property tax runs contrary to the fairness imposed by the CST. We do not believe that taxing providers
of telecommunication services differently based on the technology they deploy is sound.

Cable customers are already at a competitive disadvantage because customers pay franchise fees
of up to five percent (5%0) to municipalities. Satellite providers pay no franchise fees, have no facilities or
real estate in New Hampshire and will not pay this new tax. Not only does this create an unievel playing
field, it could lead to reduced franchise fees to municipalities if cable customers are lost to satellite
companies, for example.

The pole and conduit tax negatively impact economic development:

Cable companies are investing millions of dollars in upgrades to provide high speed internet
connections to urban and rural areas alike. Our members are trying to respond to demands by policy
makers and in the market for broadband by deploying to or upgrading plant to small businesses,
municipalities, hotels, hospitals, schools and individual homes. People around this State are anxious to

receive the benefits of our services and these upgrades. Any new tax is a disincentive to cable companies



T
to continue to deploy new infrastructure and upgrade facilities. This would be true particularly in rural
areas of the state where the number of subscribers per mile is low and thus the cost of attaching to poles
and deploying infrastructure is disproportionately higher. Qur industry too must make difficult choices in
difficult economic times. Where we invest capital is determined in part by the business climate and cost
of doing business in a state. The imposition of a new tax on technology does not lend itself to a friendly
and predictable business climate and runs exactly opposite to the national trend wf;e;;t government 1s
seeking to provide tax incentives for the deployment of broadband infrastructure. Negative signals to
business threaten to slow the deployment of broadband and put New Hampshire’s economy at risk.
Conclusion: P

Allowing municipalities to move forward and impose this tax will have a chilling effect on the
investment of capital in New Hampshire and economic development in general. Furthermore, this tax
reverses long standing tax policy seeking parity among the various telecommunications companies
regardless of the technology they deploy. We urge you to encourage the deployment of broadband and
competition among providers by implementing a fair tax policy and reinstating the property tax

exemption on poles and conduits.

Thank you for the opportunity to testify and I will answer any questions.

Respectfully submitted,

William D. Durand, Esq.

Executive Vice President Chief Counsel ’
New England Cable & Telecommunications Association, Inc.

10 Forbes Road, Suite 440W

Braintree, MA 02184

781 843 3418 (office)
781 424 5125 (mobile)
wdurand{@necta.info




Town of Gorham
New Hampshire

February 28, 2011 . -

1918 Histune Gosham Town Hall

The Honorable Senator John Gallus
292 Prospect Street
Berlin, NH 03570

Dear Senator Gallus:

We are writing to urge you to oppose and vote against SB 133, which would reinstate the
property tax exemption for telecommunication poles and conduits that expired last year.
The towns are being asked to approprate more and more to compensate for lost revenue.
While some of that cannot be avoided, this is a clear case of something Senators can do to
help their communites and taxpayets.

This issue 15 also one of fairness. Telephone and cable companies are the only for-profit
entities in the state that have the benefir of an exemption for property that would be taxed if
owned by someone else. Poles owned by electric companies are fully taxed. In fact, poles
owned jointly by FairPoint and PSNH are taxed to PSNH for half their value, but the
FairPoint half 1s tax exempt. This really does not make any sense.

We hope that you will see your way to voting against SB 133. It is the nght thing to do for
the municipaliies and taxpayers which you represent. Thank you very much for your
consideration.

Town of Gorham
By its Board of Selectmen

Paul Robitaille, Chairman Robin L. Frost, Town Manager

Terry Oliver

David Graham

20 PARK STREET » GORHAM, NEW HAMPSHIRE 03581
PHONE: 603-466-3322 » FAX: 603-466-3100
www.gorhamnh.org




Town of Hinsdale

HINSDALE, NEW HAMPSHIRE
03451

OFFICE OF SELECTMEN

March 3, 2011

Senator Molly M. Kelly
Representative Willjam Butynski
Representative Daniel P. Carr
Representative Henry A.L. Parkhurst
Representative Edwin O. Smith

Dear Madam and Sirs:

The Hinsdale Board of Selectmen opposed $SB-133 — Exemption of Telecommunication Poles and Conduit and we
urge you 10 defeat this bill.

The basis of taxation should be equity, In the instance of ufilities, Fair Paint is the only utility of the many that serve
Hinsdale that bave enjoyed an exemption, Elcctric utilitics are fully taxable as real estate.  If a pole is shared by
both the clectric utility and the telephone company, the electric utility company’s share was taxed, and the telephone
company's share was exempt. Thankfully that changed last year when the legislature chose not to extend the

exemption for telephone poles.

The Town is preparing to assess telephone poles and conduit as of April 1, 2011. The telephone poles and conduit
will be assessed the same as with the electric utilities. This additional revenue wili help with downshifting tax

burden to pur property owners.

There are many arguments for reinstating the exemption ~ cost to telephone customers; level playing field with
wireless companies; double taxation; and bad for business. The arguments are not necessarily true. Poles are an
income-producing property, generating millions of dollars a year in attachment fees. What business can use
property to produce income, receive rental income at the same time, and pay no property tax?

We thank you for your time and consideration. Please feel free to contact our office if you have any questions.

Sincerely,
The Hinsdale Board of Selectmen

Jay Ebbighausen, Jr., Chairman

p) el -
Sk i
Jobg; f,g;gri’r'
g

V‘?'l Kathy A. Stephens, Selectman




Representative Harold Reilly
1684 Ragged Mountain Hwy.
Hill, NH 03243-6871

Dear Representative Reilly,

The Holderness Board of Selectmen is respectfully requesting your opposition to
upcoming legislation that will reinstate the property tax exemption for telecommunication
poles and conduits that expired last year.

As you may know, telecommunication companies are the only utility company that, up
until last year, were exempt from paying property taxes on their poles and conduits as the
electric companies have for many years. As a result of this long time exemption the
property tax payers of Holderness have subsidized the telecommunications companies by
making up the lack of telecommunication property tax revenue.

We urge you to consider the legislation carefully when it comes before the House and
vote no 1o reinstating the telecommunication pole and conduit property tax exemption.

Sincerely,

Holderness Board of Selectmen




- TOWN OF LITTLETON
125 Main Street, Suite 200

| Littleton, NH 03561
603.444.3996 www. townofiittieton.org

A Great American Main Street Community

February 28, 2011 L

Senator John Gallus
107 North Main Street
Concord, NH 03301

Dear Senator Gallus,

As the Board of Sélectmen in the Town of Littleton, we are writing to urge you to vote
NO on SB 133, the telephone pole tax excmption. As you know, the bill would add another
burden to the already shrinking tax base of New Hampshire communities by reinstating an -
exemption on telephone and telecommunications poles. Here in Littleton we are already
struggling with the effects of the State’s “downshifting” of costs. Additionally, we have a home-
grown tax revolt on our hands that could result in a cut to our budget so severe that we are
already looking at the possibility of having to lay off nearly a third of our municipal workers.
Littleton simply cannot take another hit at this time and we urge you to help us avoid another
devastating blow to our tax foundation.

. All other users of poles in the state pay property taxes — there simply isn’t any reason that
the telephone and telecommunications companies can’t pay their fair share. In a state that
provides its communities with so few options for taxation, and where our only real option for the
income we depend on is the property tax, it scems especially unfair for the legislature to grant
certain types of businesses a blanket exemption. The cost to these companies can be spread over
all their customers, while the communities that are the base for the infrastructure should continue
to get the benefit of the property tax revenue we are forced to depend so heavily on.

We urge you o vote against this bill and thank you in advance for your assistance.

Sincerely,

R TP
our, Selectman ‘ co




TOWN OF SWANZEY

620 OLD HOMESTEAD HIGHWAY
P.0. BOX 10009
SWANZEY, NH 03446-0009
TOWN HALL (603)-352-7411 FAX (603)-352-6250

March 4, 2011

Senator Molly Kelly
89 Colonial Drive
Keene, NH 03431

Re: SB 133, Property Tax Exemption for Telecommunications Poles & Conduits

Dear Senator Kelly:

I send this letter on behalf of Swanzey Selectmen who urge you vote NO on 8B 133 which
proposes to reinstate the property tax exemption for telecommunications poles and conduit which
expired last year.

Telephone Companies are for profit entities and should not gain a business benefit at the expense
of other taxpayers. These fixtures are subject to taxation in 48 other states and fully taxable when
owned by electric companies. Reinstatement of this phone company subsidy is not fair or
equitable. With pressures increasing on the local taxpayer, consideration of exempt status should
be reserved for charitable, educational or similar enterprises. Given the current economic
climate, granting a property tax exemption to a business enterprise does not seem prudent.

In Swanzey, we are struggling to meet the needs of our town’s residents in the face of increasing
fixed costs and the likelihood that less revenue will be available from other sources to prevent the
shifling of increased cost to town property taxpayers. With the Governor’s budget proposal
including significant additional cost shifting, this opportunity to fairly enhance the property tax
base of our town and others in the state should not be discarded.

Please feel free to contact me or Selectmen Carlson, Tatro or Davis if you have any questions
regarding this matter. The support you have provided towns and cities in the past is appreciated
and we ask for it again on this issue.

Sincerely,

Elizabeth 4/ F :%

Town Administrator

ce: Swanzey Selectmen
New Hampshire Municipal Association

TDD ACCESS: RELAY NH 1-800-735-2964



TOWN OF WINDHAM, NEW HAMPSHIRE

OFFICE OF THE SELECTMAN AND TOWN ADMINISTRATOR
PosT OFFICE Box 120, 4 NORTH LOWELL RoAD, WiNDHAM NI 03087-0120

March 8, 2011

Senator Jim Rausch
Statehouse Room 124
107 N. Main Street
Concord NH 03301

RE: SB 133 — Request to Oppose Legislation

The Town of Windham Board of Selectmen strongly opposes a property tax
exemption for Telecommunications Company's real estate. SB-133 would allow
certain business to escape taxation and pass their burden onto others.

Telephone and cable companies are the only for-profit entities in the state that
would get the benefit of a blanket exemption for a class of property that would be
taxed if anyone else owned it. These same poles are fully taxable when they're
owned by electric companies. Most of the poles in the state are owned jointly by
PSNH and FairPoint. PSNH pays property taxes on their share of the pole, but
this bill would exempt FairPeint's portion of the pole. This is categorically unfair
taxation.

In 1998, the Jegislature enacted RSA 72:8-a, stating that “all structures, poles,
powers, and conduits employed in the transmission of telecommunication, cable
or commercial mobile radio services shall be taxed as real estate”. A special
exemption, RSA 72:8-b, expired July 1, 2010, because many testified to the
unfairness of this tax loophole.

New Hampshire's Bill of Rights states “Every member of the community has a
right to be protected by it, in the enjoyment of his life, liberty, and property; he is
therefore bound to contribute his share in the expense of such protection...”

Telecommunication poles and conduits meet the definition of real estate as
fixtures, and are income-producing property. There is no other industry where
rental properly enjoys a tax exemption. We encourage your vote in opposition to
this discriminatory legisiation.

Very: trqu yours \ 4
A D ’ 1 . A
& Ifr , ;‘,P,, R
' Charles McMa n, (,nalr nan
Windham Board of Selectmen

PN (603} 432-F732 Fax: (603;965-1234 ' DSULLIVANGE) W INOUAMNEWHAMPSLITRE.COM



Angelo Marino

City Of NaShu a Chief Assessor/GIS Manager
Assessing Department 603 589-3040
229 Main Street - Nashua, NH (3060 Fax 603 589-3079

March 24, 2011

The Hornorable Beverly Ferrante

Municipal and County Government Committee Members
Legislative Office Building Room 301

33 N. State Street

Concord, NH 03301

RE: Senate Bill 133, relative to reestablishing the exemption from property taxation for
telecommunications poles and conduits

Dear Chairman Ferrante and Commitiee Members:

1 write to urge you to oppose Scnate Bill 133, The property tax exemption for wooden poles and conduits
owned by telecommunication companies expired on July 1, 2010. Senate Bill 133 would reinstate this
exemption and remove the ability of cities and towns to tax the poles and conduit of telecommunication
companies. Taxation of telecommunication companies’ property is merely an issue of fairness and

equity.

Contrary to some characterization of this legislation this tax is not new. There is nothing “new” about this
tax since electric companies have been paying a tax on poles and conduit for over one hundred years,
Removing the exemption merely leveled the field when it comes to taxing assets of both electric
companies and telecommunication companies.

The poles and conduit of electric companies is taxed and has been since 1905. Until last year the very
same pole if owned by a telecommunications company was exempt from taxation. In many cases, if not
all, the pole you see by the side of the road is jointly owned by both an electric company and a
telecommunication company. Because of this a tax was levied on one half of the pole, the portion owned
by the electric company, but not the remaining half owned by the telecommunications company.

Others will testify in favor of this bill stating that removing the exemption was a way for communities to
raise revenue. Again, this is not the case. Equally taxing owners of poles and conduits does not raise
additional revenue, but merely reapportions the amount of tax every individual taxpayer must pay to
their community.

Did the removal of the exemption for poles and conduit of telecommunication companies increase the tax
base for conimunities? Yes, but there is nothing wrong with increasing the tax base when all taxes are
apportioned fairly. Allowing cities and towns to tax the full value of all the poles in their jurisdictions
will assure that all taxpayers are paying their fair share.

Again, | urge you to oppose this bill and vote against its passage.

g

Angelo Marino
Chiefl Assessor
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Manchester, NH 03101

ﬂ www.FairPoint.com
603-641-1665

Testimony on behalf of FairPoint Communications in Support of Senate Bill 133
Before Municipal and County Government Committee
March 24, 2011

Dear Madam Chair and Committee Members,

Thank you for the opportunity to address you today. 1 am Karen Mead, Senior Vice
President of Operations in Northern New England for FairPoint Communications. [ am
based out of Manchester, New Hampshire and supervise almost 1600 employees across
Maine, New Hampshire and Vermont. My team installs and maintains service for our
customers as well as builds the network which includes placing poles, stringing cable and
fiber and connecting the electronics needed to provide broadband and voice services.

My team sees firsthand the variety of competitors providing services in New Hampshire.
They see businesses and residences that once were FairPoint customers but are now with
another telecommunications provider. They see municipalities as well as Competitive
Local Exchange Carriers (referred to as CLECs) attaching to our poles and running cable
through our conduit and duct systems. Competition is thriving here in New Hampshire.
However, this new tax would only be applied to telecommunications companies like
FairPoint that own the poles and conduit systems. As employees of FairPoint we are
concerned with every extra rule, regulation or tax that is applied inconsistently across the
industry which puts us at a competitive disadvantage compared to other
telecommunications providers.

We are the local company building out broadband service, employing your friends and
neighbors and investing in New Hampshire. This tax places a burden on FairPoint but
not on our competitors making it harder for us to compete evenly with other providers. 1
ask you not to allow this new tax by voting to support and pass this bill. Increasing the
cost of doing business for FairPoint could impact jobs and our company’s ability to invest
in infrastructure.

On behalf of FairPoint employees T would like to leave with you a petition signed by our
employees expressing their concern that this new tax could impact their jobs and the
opportunity to add new jobs going forward. We ask that you vote to support the passage
of SB-133.

Thank you.




food & drink

March 23, 2011
Honorable members of the General Court:

As the owner of a small business | am always wary of new taxes and fees that could negatively impact
my business. 1am especially concerned when the tox is levied against an industry that is already heovily
taxed and regulated. I Senate Bill 133 is not approved, this tax will be passed along to cansumers and
businesses. Although nota large dollar figure 1o the individudl, it does represent lax creep and is
exactly the kind of taxes many of you were elected not to raise. Please vote to approve SB133.

Z}ood & drink
860 Elm Street
Manchester, INH

BG0 Eim Stredt - Manchestor, NHO3 101 - £ 503.629.5383 + f 603.629.9285 « infozfoodanddiink.com
www,rfoodanddrink.com



City of Concord
Assessing Department
City Hall, 41 Green Street
T Concord NH 03301 :
PH (603) 225-8550 - FAX (603) 225-8534

March 22, 2011

Beverly Ferrante, Chairman

Municipal and County Government Committee
State House

33 North State Street

Concord, NH 03301

RE: SB 133-FN
Dear Chairman Ferrante,

SB 133-FN, if passed, would provide for Fairpoint Communications’ underground
conduit systems and telephone poles to be tax exempt yet again. The property
tax exemption for wooden poles and conduits expired on July 1%, 2010, and
Fairpoint has yet to pay any taxes on their poles and conduit, a fact that has
been true since 1980.

During that same period, electric utilities paid taxes, and continue to pay taxes,
on their poles as real property.

As this biil is being pushed as fighting against a ‘new tax’, we implore that the
committee not fall for that patently untrue and unfair line of reason. Every private
business pays property taxes. In this particular scenario, the reality is that for
decades the communications industry has been untaxed for the same poles for
which the electric companies have been taxed for their half of the poles.

In fact, telecommunications companies pay either personal or property taxes on
telephone poles in 48 other states.
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Page 2 of 2

The impact (estimated based on Fairpoint's 2008 Annual Report) to the State’s
taxpayers includes losing the tax revenue on a taxable value of $965,420,000,;
the value on which every other taxpayer in this state will continue to pay thru an
increase in their own property tax.

Besides the ‘new tax’ myth being raised by the telecommunications industry

. representatives, other misleading / incorrect / false claims include, but not limited.., .. -. . .

to.

e Assuming their fair share of taxes means that the telecommunications
industry will have to pass this cost of doing business onto the elderly and
low-income customers.

o FACT: Much of the cost will be passed to cable, electric, and
wireless companies who attach equipment to telephone poles;

These companies will pass their costs onto their landline, wireless,
cable and electric customers, spreading out the costs.

Regardless of how the cost is borne, property taxation is a cost of doing business
for all businesses — why should the telecommunications industry be exempt?

s Exemption for the telecommunications industry is required to level the
playing field.
o FACT: It is every taxpayer (individuals and other companies) who
need a fairer, level playing field; certainly not the
telecommunications industry.

Concord opposes SB 133-FN and asks that you vote this proposed legislation as
inexpedient to legislate.

Sincerely,

Kathryn H. Temchack

Director of Real Estate Assessments

CC: Municipal & County Government Committee Members

Thomas Aspell, Concord City Manager
Judy Silva, Local Government Center



TOWN_#° HANOVER

HANOVER, NEW HAMPSHIRE 03755
P.O. BOX 483 603/643-4123

Date: ‘March 24, 2011
TO: Members of the House Municipal and County Government Committee
FROM: Hanover Board of Selectmen

SURBJ: Senate Bill 133 — Reinstatement of Property Tax Exemption for Telecommunication
Poles and Conduits

[ am writing on behalf of the Hanover Board of Selectmen to urge you to vote against SB 133,
which would reinstate the property tax exemption for telecommunication poles and conduits.

During the 2010 Legislative session, Hanover supported elimination of the same property tax
exemption and we continue to support that position. Cities and towns have been devastated by
cost downshifts and revenue cuts over the past two years and we are clearly in store for more of
the same over the next two years. One bright spot last year was the Legislature's refusal to extend
* the pole and conduit property tax exemption. Governor Lynch's current budget proposes over
$200 million in additional cost shifting and lost revenue. Killing the pole exemption is one small
thing Senators can do for their municipalities and their taxpayers. The benefit to municipalities
would be small -- estimated at between $3 and $10 million -- but the gesture would be huge.

Specifically, Hanover favored and continues to favor elimination of this property tax exemption
because:

o Telephone and cable companies are the only for-profit entities in New Hampshire that get
the benefit of a blanket exemption for a class of property that would be taxed if someone
else owned it. To honor such exemptions, particularly in a property tax dependent state,
seems particularly unfair. The identical poles are fully taxable when they are owned by
electric companies. The poles in Hanover are generally owned jointly by National Grid
and FairPoint. National Grid pays property taxes on its half, but FairPoint's half is
exempt. Obviously, the only purpose for this exemption is to provide a favor to an
influential industry -- an industry which, time and time again based on our direct
observations when we have testified on behalf of Hanover regarding telecommunications
issues of real concern to Hanover residents and businesses -- has demonstrated it has a
very powerful lobby in Concord.



Senator Matthew Houde
March 4, 2011
Page Two

o Telephone poles are subject to property taxes in 48 other states.

o The claim frequently made by FairPoint, that it would have to pass the cost of the tax on
to its landline customers, is false. FairPoint has the ability to pass the cost on to its
internet customers, as well as to the cable, wireless, and electric companies that pay fees
to FairPoint for attaching equipment to its poles.

o The claim now being advanced by the telecommunications industry--that eliminating the
exemption results in a "new tax" -- is specious. This "new tax" is one that everyone else
has always paid. Eliminating the exemption merely recognizes that for years the state has
been subsidizing a few big businesses at the expense of the rest of the taxpayers.

We appreciate your thoughtful consideration of this issue and hope you will vote against SB 133.

cc. Board of Selectmen
Sharon Nordgren
Bernie Benn
David Pierce
Beatriz Pastor




March 24, 2011
Dear Madam Chair and Committee Membeérs,

We the undersigned employees of FairPoint Communications, sign this letter in support of SB 133. This
bill witl re-establish the property tax exemption for telecornmunications poles and conduits.

The pole tax is a new tax to be levied only on landline companies like ours - the local telephone
providers and our customers. It would put FairPoint at 2 competitive disadvantage.

This tax would significantly impact our company. We are concerned that this would negatively affect
our jobs and our company’s ability to invest in infrastructure.

We urge you to pass SB 133.
Thank you for your consideration.
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March 24, 2011

Dear Madam Chair and Committee Members,

9

We the undersigned employees of FairPoint Communications, sign this letter in support of SB 133. This
bill wili re-establish the property tax exemption for telecommunications poles and conduits.

The pole tax is a new tax to be {evied only on landline companies like ours - the local telephone
providers and our customers. it would put FairPoint at a competitive disadvantage.

This tax would significantly impact our company. We are concerned that this would negatively affect
our jobs and our company’s ability to invest in infrastructure.

We urge you 1o pass 5B 133,
Thank you for your consideration.
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March 24, 2011
Dear Madam Chair and Committee Members,

‘We the undersigned employees of FairPoint Communications, sign this letter in support of 5B 133. This
bill will re-establish the property tax exemption for telecommunications poles and conduits.

The pole tax is 2 new tax to be levied only on landiine companies like ours - the local telephone
providers and our customers. 1t would put FairPoint at a competitive disadvantage.

This tax would significantly impact our company. We are concerned that this would negatively affect
our jobs and our company’s ability to invest in infrastructure.

We urge you to pass SB 133.

Thank you for your consideration. G IIAT Ue E .
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BOARD OF SELECTMEN
Linda T. Murray, Chairman
Sarah M. Sitk, Vice Chairman
David A. Senecal

Charles “Chuck” Storm

TOWN MANAGER
David W. Owen

March 2, 2011 = © «  -or0

Hon. Jeb Bradley, State Senator
630 South Main Street
Wolfeboro, NH (03894

RE: S.B. 133—Pole Exemption
Dear Senator Bradley:

The Woifeboro Board of Selectmen respectfully requests, on behalf of your home town
and other New FHampshire municipalities, that you oppose S.B. 133, which would reinstate and
make permanent the property tax exemption for telecommunications companies on their poles,
wires, and other infrastructure within the community. As you undoubtedly know, the electric
utilities in New Hampshire already pay property taxes to municipalities on the value of their
poles, wires, etc. In 48 other states, the telecommunications companies also pay property tax on
their poles, wires, and other infrastructure in communities. On the basis of equity, we question
the need to provide this exemption from taxation to telecommunications companies in New
Hampshire that they do not receive in most other states where they operate.

Also, as you are also very aware, Wolfeboro and other New Hampshire cities and towns
have been hit with a series of revenue cuts and cost shifting over the past two years, and the
Governor’s budget proposes over $200 million in additional cost shifting from the state to
municipalities and other revenue cuts. The revocation of the exemption of the property tax on
utility poles, wires, and other assets represents a small way to make up for a small part of the loss
of other revenues. Without some measure of relief, such as the potential additional tax revenue
from telecommunications companies, most of the costs of the State’s cost shifting and cuts to
municipalities will ultimately be borne by local taxpayers in the form of higher property tax
rates.
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For these and many other reasons too numerous to cover in a short letter, we ask your
consideration of your local government’s request.

J

Sincerely,

Wolfeboro Board of Selectmen

-_ ﬁﬂ/e y x{://ﬁtf/é ,

Linda T. Murray, Chairman {/

2. 98k .0

Sarah M. Silk. Vice-Chairman

haolt Stonrn,

David A. Senecal

Charles “ Chuck™ Storm
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e - . R .. . Web . wirw.@histow.com

February 18, 2011

The Honorable Senator Chuck Morse
NH State House

25 Capitol Street

Concord, NH 03301

Re:  TOWN OF PLAISTOW OPPOSITION TO POLE TAX EXEMPTION
Dear Senator Morse:

\We are writing to express our strong opposition to extending a blanket tax exemption for
Telecommunications poles and conduits in New Hampshire. These additional reductions in
local property tax revenue will come on the heels of unprecedented losses in state revenues
in last year's state budget and in the recent biennium budget proposed last week by
Governor Lynch.

Telephone and cable companies are the only for-profit businesses in New Hampshire that
get a blanket tax exemption for a class of property that would be taxable if owned by
someone else. The identical poles and conduits, when owned by an electric utility, are
taxable. Telecommunications poles and conduits are subject to property taxes in 48 states--
all except Pennsylvania and New Hampshire. In addition to the operational income that
the poles produce, FairPoint and other phone companies receive millions of dollars a year
in pole attachment fees, paid by electric, cable, and wireless companies that attach their
equipment to the poles. There is simply no principled reason for exempting this class of
property from taxation. The exemption is nothing more than a gift from the state to a
powerful industry, paid for by municipalities and taxpayers.

The governor and the legislature have stated, correctly, that everyone must "share the pain”
in this economic downturn. Municipalities and taxpayers are suffering the effects of tens of
rillions of dollars per year in reduced state funding and additional costs because of state
budget decisions last year and this year. It is unconscionable that, at the same time, anyone
would consider extending a tax exemption for one industry simply because of its political
influence. Although eliminating the exemption would come nowhere close to offsetting the
lost revenue and additional costs that municipalities are dealing with, it would be a very
small step in the right direction.
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1. BACKGROUND

SB 492, as amended by the Senate, would extend the property tax exemption for wooden
poles and conduits owned by telephone companies until 2012 and establish a legislative
committee to study the exemption. Telephone companies have paid no tax on these poles
and conduits since 1990,

1. HISTORY
Until 1990, the state assessed a personal property tax on telephone poles and conduits. The
tax was paid to the state. During the same period. and continuing to the present, poles and

" conduits ‘owned by electric utilities havé been taxed -as real property: they pay property: -

taxes to the municipalities in which the poles and conduits are located. See RSA 72:8.

In 1990, the state repealed the personal property tax on telephone poles and conduits and
enacted RSA 82-A, the communications services tax (CST), a tax (now 7 percent) on the
gross charges for telecommunications services. This is a tax on the customer, not on the
phone company. After the repeal of the personal property tax on telephone poles and
conduits, some municipalities began trying to tax the poles and conduits as real property. In
1996, the New Hampshire Supreme Court ruled that they could not do this, because the
poles and conduits were personal property, not real property.

In 1998, the NH legislature enacted RSA 72:8-a, stating that “all structures, poles, towers,
and conduits employed in the transmission of telecommunication, cable or commercial
mobile radic services shall be taxed as real estate in the town in which such property or any
part of it is situated.” However, at the same time, the legislature enacted RSA 72:8-b, which
gave a temporary exemption to “any conduit that is not part of a building and any whole
or partial interest in wooden poles, employed in the transmission of communications that
are subject to the [CST].” That exemption was to last as long as the rate of the CST
remained above 4.5 percent, but was to expire, in any event, on July 1, 1999.

The “temporary” exemption under RSA 72:8-b was extended in 1999, 2001, 2003, 2004,
and 2005. In 2003 the reference to the rate of the CST was eliminated, so the exemption
remains in place as long as the legislature continues to extend it, regardless of the C5T rate.

. THE CURRENT LAW

Under the current statutory scheme in New Hampshire, poles and conduits owned by
electric utilities are fully taxable as real estate in the municipality in which they are located.
That has been the law at least since 1905. ldentical poles and conduits owned by telephone
companies are exempt from any taxation. If a pole is jointly owned by an electric company
and a telephone company, the electric company's share is taxed. and the telephone
company’s share is exempt.

IV. TAXATION OF TELEPHONE POLES IN OTHER STATES

According to a survey done by the legislature in 2003, 48 states tax telephone poles as
either real or personal property. In some of those states the tax is imposed at the state
level, but in many of those cases, the state shares the revenue with municipalities. Only two
states—New Hampshire and Pennsylvania—do not tax the poles at all.
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V. POLE OWNERSHIP AND USE

According to a legislative study committee report issued in 2004, at that time Verizon used
505,000 poles in New Hampshire. Of those, 434,000 were owned jointly by Verizon and
the electric utilities:; 15,000 were owned solely by Verizon; and 56,000 were owned solely
by the electric utilities (with Verizon's equipment attached to them}. We understand that
these numbers have not changed significantly since then, except that FairPoint has bought
Verizon's interest in the poles.

Telephone and électric companies routinely enter’ intd “dgreements with other users!
including cable companies and wireless telephone companies, to place attachments on the
poles. They charge pole attachment fees to these users, and are able to recover a portion of
the cost of maintaining the poles through these fees,

Vi. RESPONSE TO ARGUMENTS FOR CONTINUING THE EXEMPTION

No one disputes that the poles and conduits owned by telephone companies are identical to
those owned by electric companies. No one claims there is any principled reason that this
class of property should be exempt from taxation. All of the arguments for continuing the
exemption are based on a desire to accommodate the telecommunications industry and its
customers,

s The cost to telephone customers. The most common argument for continuing the
exemption is that if landline telephone companies are required to pay taxes on their
poles, they will pass the cost on to their customers, and this will disproportionately
harm residents in remote areas who do not have the option to switch entirely to
wireless phone service. In reality, no one knows how much of the cost, if any, would
be passed on to customers. The phone companies could just as easily pass part of the
cost on to the other companies that lease space on their poles. In fact, they would
have an incentive to do so, since they are in competition with those companies.
Even if all of the cost were borne by landline customers, it is unclear why there
would be anything wrong with that. Property taxes are, for every other industry, a
cost of doing business, Those costs are borne by customers. That is how business
works. When one industry is exempt from property.taxes, that burden is shifted to
other taxpayers. |t makes no sense to require taxpayers to bear one industry’s costs
of doing business,

o The level playing field. A retated argument is that landline phone companies need
the exemption to maintain a “level playing field” with wireless companies, because
wireless companies operate without poles and conduits, and therefore would escape
the tax. However, this issue does not pit landline companies against wireless
companies, Representatives of the major wireless companies (as well as the cable
companies) have been lobbying for the continued exemption. Presumably this is
because the wireless and cable companies recognize that they will bear part of the
cost if the landline companies are taxed on the poles. They, in turn, will pass the cost
on to their customers. Instead, this issue pits the entire telecommunications
industry—all of which benefits from the exemption—against municipalities and
taxpavyers.
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¢ The “double tax.” Another common argument is that phone companies are already
burdened by the CST, and that requiring them to pay property taxes on their poles
and conduits would result in a “double tax.,” This is nonsense. As stated above, the
CST is paid by customers, not by the phone company. The company merely collects
the tax and remits it to the state. In this respect, it is identical to the meals and rooms
tax, - the tobacco tax, the gasoline tax, and—most notably—the electricity.
consumption tax under RSA 83-E, which is collected by the electric utility, but paid by
_the customer. Yet no one suggests that restaurants, hotels, convenience stores _gas
" stations, or electric companies should be exempt from property ‘taxes. '

o Some legislators are under the misimpression that phone companies already pay franchise
fees or other fees to municipalities. Phone companies do not pay franchise fees. The
only fee they pay to municipalities is a one-time fee of ten dollars for a license to instali
poles in a public right-of-way. The fee is not ten dollars per pole—it is fen dollars for a
license to install whatever number of poles the company needs. Conceivably, a
company could install a thousand poles along a public road for one ten-dollar fee. Once
a pole is installed. no new license (or fee) is required to replace it. Further, no license {or
fee) is required to install poles along private roads. Since almost all new installations are
related to mew subdivisions, in which the roads have not yet been accepted by the
municipality, phone companies rarely have to pay a license fee at all.

o “This is not the time.” A number of legislators and lobbyists have stated that “this is
not the time™ for “a new tax on business.” Of course, this is not a new tax. It is
merely the elimination of an irrational, single-industry exemption from a tax that
everyone else pays.

o Some legislators have said that they have no choice but to further cut state aid to
local governments because they have no options for raising additional state revenues.
The options available to the state are not available to local governments, which
clearly have few options for raising revenue other than the local property tax.

o Plaistow’s budget, already approved by the Board of Selectmen and Budget
Committee is thin and most cannot absorb any additional loss of revenues.

o Further, telephone companies obviously are not the only entities experiencing
difficult economic times. The implication of this argument—that telephone
companies are struggling while municipalities and property taxpayers are doing fine—
is troubling. Eliminating the exemption would provide property tax relief to
homeowners and businesses that are currently carrying more than their fair share of
the burden.

During these tough economic times, closing ending these loopholes for Telecommunication
companies would send a clear message that we can cut spending while protecting the New
Hampshire’s Cities and Towns. New Hampshire faces difficult challenges, and we look
forward to working together as local and state officials to find solutions that are in the best
interests of our citizens.
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in closing, We urge your strong opposition to extending a blanket tax exemption for
Telecommunications poles and conduits in Plaistow,

Respectfully,
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Daniel J.‘/Poliqwfn Charles L. Blinn, Jr. John Sherman Michelle Curran
Selectman, Chair Selectman, V.Chair Selectman Selectman

Robert J. Gréy Sean Fitzgerald
Selectman Town Manager




Office of Selectmen

Town of Moultonborough
6 Holland Street - PO Box 139
Moultonborough, NH 03254
(603) 476-23477 * Fax (603) 476-5835

March 7, 2011

The Honorable Jeb Bradley
107 N. Main Street, Room 302
Concord, NH 03301

Re: SB 133 et al
Dear Senator Bradley,

I write on behalf of a unanimous SelectBoard on the matter (s) of SB 133, HB457and the
Governor’s proposal to not funding the state “portion” of the Group II (Police & Fire) pension
obligation. Should all of these pieces of legislation pass they would collectively require us to
raise an estimated $180,000 in local property taxes raising our local tax rate by 6¢ in our coming
fiscal year. We urge you to oppose each one of them. Specifically I point out the following;:

- SB 133: We believe there is an inherent unfairness in exempting the telecommunications
property (poles, conduits and the like) while assessing the other equivalent utilities. One
argument that I hear in reinstating the exemption is that this is a new tax. That simply is not true
in that these total taxes are already being collectively paid. What is true is that the actual
property owner will now pay the taxes that have been shifted to all other payers of real estate
taxes. These identical poles — and similar type of equipment — are fully taxable when owned by
the electric company. There is an inherent inconsistency in this unequal treatment of equal types
of equipment. We urge you to defeat this legislation.

- HB457: 1t has a host of technical problems such as a lack of clarity on when these new rates
would take effect and its possible retroactive application. As one example, would we have to
amend liens already on record to correct the interest charged at the time of lien from 12% to 6%?
As another example, would we need to reimburse those taxpayers that have already redeemed
their lien and paid interest at the higher 12% and 18% rate?).

T addition there are a number of other concerns. We have already set our revenue estimates and
proposed budget upon which they are based for this Fiscal Year. A lower interest rate will give
more taxpayers less of an incentive to pay their real estate taxes in a timely manner, This will
create cash flow problenis as well as substantially reduce revenues. Even if we assume that more
people do not shift to not paying their taxes at this extremely low interest rate and even if we

-.“assume that does not create a need for us to enter into revenue anticipation notes we still estimate

this loss of revenue will cost us at least $50,000 per year. That loss simply penalizes all those
who pay their taxes on time through either an increased tax rate or reduced services.



March 7, 2011
Page 2

The current initerest rates are not so high as to be onerous but sufficiently high enough to
motivate people to make timely payment. We urge you to defeat this legislation.

- Governor’s Budget: We were enticed to enter our Group [l employees into the New
Hampshire Retirement System in part by the state’s promise to pay a portion of those costs. We
understand the state budget crisis of the past two years and have found the wherewithal to deal
with the additional costs forced upon us when the state’s portion of these costs was reduced to
25%. We had looked forward to the state returning to a cost sharing honoring its original
commitment {o us.

The Govemnor’s proposal to reduce the state’s share to zero could not be further from the action
the state should be taking. His proposal will cost us an additional $80,000 in its first year in
addition to the $30,000 per year we have already had to absorb as a result of the reduction of the
state share to 25%. We urge you to defeat this proposed reduction.

We and are fellow communities have had our local operations hard pressed by cost downshifts

and revenue cuts in the last two years. We ask that you not visit further such expenses upon our
local citizenry.

Sincerely yours,

Carter Terenzini
Town Administrator

CC: BoS




Historic Timeline on Telecom Pole Tax Exemption

1970 Statewide Property Tax on personal property of landline
telephone (satellite, wireléss did not pay).

1990 CST created. All two-way providers treated equally Tax
on service, not infrastructure.

199_0-1996 Mumclpalmes begin taxing telephone companies’
personal property. Supreme Court rules that this was unlawful
because municipalities can only tax real property. NET&T Co. v.
City of Franklin, 141 N.H. 449 (1996).

1996-1997 Electric utilities filed abatements because their poles
were taxed and telephone poles were not. SB 73 (1997) |
reclassified telephone poles and conduits as real property and
exempted them from the property tax. Supreme Court approves
this as constitutional. Opinion of the Justices, 142 N.H. 102
(1997)

1998-2003 Several legislative studies review and affirm that tax
structure.

2004 Temporary portion of CST made permanent. Change
brought rate to 7%. Exemption extended two years.

2005 Exemption extended until 2010.

2010 Exemption repealed effective July 1, 2010



* Talking Points on SB 133

1. Local governments have never before had the right to tax telephone poles and conduits. Thus, this
is a new tax. If this tax is allowed to go into operation as of April 1, 2011 (the first property tax
snapshot day afier the sunset of the exemption), then the current legislature will be presiding over the
beginning of a new tax.

-2, The tax is undoubtedly going to be passed on to telephone customers. Compare the aftermath of
the 1990 adoption of the CST: the PUC ordered telephone companies to lower their rates to reflect
the cost savings from not having to pay the Personal Property Tax. Rates can now be expected to rise
as a result of this new tax.

3. The new tax creates an uneven playing field. This tax applies only to communications companies
which use wires. Communication providers which do not use wires do not have to pay this tax. Thus,

+~ the balance which was created by the CST is destroyed and could result in a competitive advantage

for wireless entities due to potential wireline customer rate increases.

4. As more and more consumers go to wireless technologies, fewer and fewer consumers will bear
the burden of this tax.

5. As is the case with all taxes, money being used to pay this tax cannot be used for improvement of
- the business - tasks such as broadband deployment or job creation.

6. This bill has no impact at all on the right of municipalities to tax the use and occupancy of public
rights-of-way. That remains unchanged. :

7. It is not true, as the municipalities claim, that “a pole is a pole is a pole.” Electricity is only
delivered one way- over wires. Communications are delivered by various means. That is why the
State established a specific type of tax structure for communications services, and it would be foolish
to ignore this tax structure as it relates to the subjects of the tax. A pole involved in one type of tax
system is different from a pole involved in another. To say otherwise is to ignore the essential
tax characteristic of the pole.

8. The bottom line here is not that “a pole is a pole is a pole”, but rather that “a tax is a tax is a
tax.”




SB 133 - Re: Pole Tax Exemption
. Testimony Outline - House Municipal and County

Government Committee March 24, 2011

Describe the Company — customers, territory, employees,
operations, etc.
Hand out RLEC map

Background

The Communications Services Tax established in 1990 leveled the
playing field among communications providers for tax purposes
through the taxation of retail communications services as opposed
to the plant and equipment used to provide the service as was the
case in the successor tax mechanism, the Railroad and Public
Utilities Tax. The CST, currently at 7%, is applied to revenue
generated by the customers of communications providers, who
then turn this revenue over to the State. In 2010 for example, the
CST generated approximately $185,000 in revenues for the State
from Granite State Telephone customers. Prior to the CST, the
State generated revenue from the Railroad and Public Utilities Tax
which was assessed on various personal property of the telephone
utility which included poles and conduits. In 1989 our Company
paid approximately $120,000 to the State for that tax. In 1998 RSA
72:8-a was enacted which reclassified telecommunications wooden
poles and conduits as real estate rather than personal property.
Concurrently RSA 72:8-b was enacted which exempted telephone
company owned poles and conduits from any property taxes as long
as there was a surcharge on the CST. After passage of the 7% CST
base rate and the elimination of the surcharge in 2003, the
exemption was extended for 2 years in 2004, and in 2005 the
exemption was extended to 2010. The exemption was repealed in
2010. SB 133 now before you would put the pole tax exemption
back in place.

Our Company and the other Small Incumbent Local Exchange
Carriers support SB 133 for the following reasons:




This new tax effective last year needs to be repealed. How anyone
can say this is not a new tax is beyond me. We have never ever paid
taxes at the local level for these poles. It is absolutely a new tax on
our Company. I’ve also heard proponents of the tax say that until
last year only 2 states, New Hampshire and Pennsylvania did not tax
the poles and now only Pennsylvania. Don’t be swayed by that
argument, New Hampshire has long stood out as the state without a
sales or income tax, so standing alone isn’t necessarily a bad thing.
While it may in some circumstances be instructive to make
comparisons like that, it is certainly does not dispose the issue.

This tax is not a relatively small amount of expense for Companies
as some parties would have you believe. At the recent hearing in
the Senate Ways and Means Committee on this Bill, | heard one
proponent of the tax talk about its impact on FairPoint indicating
that it would “simply be lost in the rounding”. | seriously doubt
FairPoint supports that view. We certainly don’t. In our case, the
impact of this tax assuming net book value ($3.8 M) is a good proxy
for valuation would mean an additional $68,000 of expense per year.
That figure essentially doubles our current property taxes we pay to
our local communities for our land and buildings. This 100%
increase in property taxes is additional expense the Company
would seek to have reimbursed through an increase in basic local
telephone rates [Review history of CST on rate impact]. Based on
the $68,000 estimate, an approximate 5% increase in rates would

result. In these economic times, | doubt our customers would




perceive this increase as not a big deal --- it certainly is a big deal to

our Company and is by no means “lost in the rounding”.

I've also heard arguments by proponents of the tax who say much of
the cost will be passed on to those like cable companies who attach
to our poles. This is absolutely not true. When you utilize the
prescribéd formula set by the FCC for determining the appropriate
rate for pole attachments, out of that $68,000 | mentioned, less than
1% or about $623 would go into the formula as a reimbursable
expense. This is hardly an automatic flow through as some

proponents would have you believe.

This is an anti-business tax that affects our ability to expand
our services and network capabilities, especially in the very

important areas of broadband deployment and creation of jobs.

importantly, this bill in no way impacts the right of municipalities to
tax the use and occupancy of public rights-of-ways. That local

taxation authority remains in place.

Itis not true, as the municipalities claim, that a “pole is a pole,

is a pole.” Electricity is only delivered one way over wires.
Communications are delivered by various means and that is why the
state established a specific type of tax structure for
communications services through the CST. A pole involved in one
type of tax system is different from a pole invoived in another. To

say otherwise ignores the essential tax characteristics of the pole.
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In 1997 the New Hampshire Supreme Court rendered an opinion
which stated the apparent disparity in tax treatment of telephone
" poles and conduits was within the law and that similar properties
can be classified separately for tax purposes by the legisiature
{Opinion of the Justices, 142 N.H. 102, June 23, 1997).

In summary, the bottom line is not that a pole, is a pole, is a pole but
rather a tax, is a tax, is a tax. We believe strongly this tax is anti-
business and counter to the interests of our Company and its

customers. We therefore respectfully urge your support of SB 133.
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< shawn N. Jasper for the Majority of Ways and Means: Prior to 1990, telephone poles and con-
vwned by the regulated wireline telephone companies, were taxed only at the state level, never
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at the Jocal level. In 1990, and because of the potential growth in cellular service (cefinla
regulated telephone service), the tax on poles and conduits was repealed and replaced wilk
munications Services Tax (CST). The CST taxes all two way communications regardless 4+
technotogy used to deliver the (elephone service. As a result of the repeal of the state pole t»
the regulated wireline telephone companies experienced lower tax expenses and the Pul
Cormmisston immediately ordered. them o lower their rates for service. The property lis #
was created in 1998 to settle electric company tax abatement efforts and every two yeas<
legislature has voted to continue the exemption, reasoning that as long as there was a Chi
tional tax on just poles and conduits would be unfair to the industry and its customers. {
calls for the exemption 10 expire in June of 2006 and this bill extends (he exemption ums
majority of the commitiee believes that if local communities are allowed 1o begin laxing
conduits, the Public Utilities Commission will allow telephone companies to pass alony thss
_to customers through the form of a charge on just the regulated wireline telephone bifl.. e
of a new tax is unknown, as is the value of poles and conduits at the community level, buf 3
the new tax could range from $10 (o $40 per phone line, per year. As an example, il ty
property tax amounted o $20 million dollars, then with 600.000 regulated wirelines, the 4
charge per wireline could be approximately $35 dollars per year per line. It is clear thi shag
breakdown of property assessments, the increases in telephone bills for the average wirchix
and home owner would far outweigh any potential local property 1ax savings. Vole 12-9,
Rep. Howie Lund for the Minority of Ways and Means: The minority felt strongly. hutisg
well-founded testimony supporting the rights of towns and municipalities to tax polr: »
duits. The legislature has provided numerous multiple year extensions exempting the 1 Jes
nication businesses from this tax. The majority of the states in the US assess a tax oy p»
conduits. Some states ¢all it a personal property tax; other states call it a real propenty tay
staies tax the items locally and some states tax at the state level. Initially, New Hampsbire
munications Service Tax {CST) was a substitute for the personal property tax that the Ly
nications companies were paying. In the latter part of the 1990°s the state granted &
exemption to all telecoms from having to pay a tax on their poles and conduits. Thy ¢
cansumer based tax collected by the telecommunication companies and paid to the state in
manner as the rooms and meals tax is collected by restaurants and motels from the vony
paid to the state. Restaurants, motels and every other for profit business in this state must ju
on all of their real estate. The electric utilitics pay a local property Lax on their poles and « o
1t has only been the telecommunication industry that has had this unique exempuion.
Reps. Lund, Butynski and Pratt spoke against.
Rep. Christine Hamm spoke in favor.
Reps. Jasper and Major spoke in favor and yieided to questions.
Rep. Major requested a roll call; sufficienty seconded.
The question being adoption of the majority commitiee report.
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SB 11-FN, extending the local property tax exemption for wooden poles and conduits. MAJORITY:
OUGHT TO PASS. MINORITY: INEXPEDIENT TO LEGISLATE.

Rep. Shawn N. Jasper for the Majority of Ways and Means: Prior to 1990, telephone poles and conduits,
owned by the regulated wireline telephone companies, were taxed only at the state level, never at the local
level. In 1990, and because of the potential growth in cellular service (cellular is a non-regulated telephone
service), the tax on poles and conduits was repealed and replaced with the Communications Services Tax
(CST). The CST taxes all two way communications regardless of the type of technology used to deliver the
telephone service. As a resuit of the repeal of the state pole tax in 1990, the regulated wireline telephone
companies experienced lower tax expenses and the Public Utilities Commission immediately ordered them to
lower their rates for service. The property tax exemption was created in 1998 to settle electric company tax
abatement efforts and every two years since, the legislature has voted to continue the exemption, reasoning
that as long as there was a CST, an additional tax on just poles and conduits would be unfair to the industry
and its customers. Current law calls for the exemption to expire in June of 2006 and this bill extends the
exemption until 2010. A majority of the committee believes that if local communities are allowed to begin
taxing poles and conduits, the Public Utilities Commission will allow telephone companies to pass along this
new tax to customers through the form of a charge on just the regulated wireline telephone bills, The amount
of a new tax is unknown, as ig the value of poles and conduits at the community level, but recovery of the new
tax could range from 510 to $40 per phone line, per year, As an example, if the new local property tax
amounted to $20 million doliars, then with 600,000 regulated wirelines, the additional charge per wireline
could be approximately $35 dollars per year per line. 1t is clear that due to the breakdown of property
assessments, the increases in telephone bills for the average wireline business and home owner would far
outweigh any potential local property tax savings. Vote 12-9.

Rep. Howie Lund for the Minority of Ways and Means: The minority felt strongly, having heard well-founded
testimony supporting the rights of towns and municipalities to tax poles and conduits. The legislature has
provided numerous multiple year extensions exempting the telecommunication businesses from this tax. The
majority of the states in the US access a tax on poles and conduits. Some states call it a personal property
tax; other states call it a real property tax. Some states tax the items locally and some states tax at the state
level. Initially, New Hampshire’'s Communications Service Tax (CST) was a substitute for the personal
property tax that the telecommunications companies were paying. In the latter part of the 1990's the state
granted a temporary exemption to all telecoms from having to pay a tax on their poles and conduits. The CST
is a consumer based tax collected by the telecommunication companies and paid to the state in the same
manner as the rooms and meals tax is collected by restaurants and motels from the consumer and paid to the
state. Restaurants, motels and every other for profit business in this state must pay taxes on all of their real
estate. The electric utilities pay a local property tax on their poles and conduits. It has only been the
telecommunication industry that has had this unique exemption.

Reps. Lund, Butynski and Pratt spoke against.

Reps. Christine Hamm spoke in favor.

Rep. dJasper and Major spoke in favor and yielded to questions.

Rep. Major requested a roll call; sufficiently seconded.

The question being adoption of the majority committee report.

YEAS 255 NAYS 109
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the entire race to bet, merely a few second snippet, the end of the race. Like with a slot machine, one could
play several machines at once. A few years ago, there was talk of doing this without legislative approval, but
the idea was not approved. In fact, the Wyoming Supreme Court, ruling on a similar attempt, noted, “We are
not dealing with a new technology here, we a dealing with a slot machine that attempts to mimic traditional
pari-mutuel wagering..although it may be a good try, we are not so easily beguiled.” If, in fact, such slot
machines are a good idea, they should not be limited to the tracks as is done in this bill. The majority of the
committee does not believe this is a good idea. Charitable games of chance are not affected at all by this bill;
they would continue to be allowed, including at the three tracks. Vote 14.5. '

SB 492-FN-1, extending the local property tax exemption for wooden poles and conduits. MAJORITY: IN-
EXPEDIENT TO LEGISLATE, MINORITY: OUGHT TO PASS WITH AMENDMENT.

Rep. Mary Beth Walz for the Majority of Local and Regulated Revenues: This bill would extend the prop-
erty tax exemption for wooden poles and conduits owned by the telephone companies until 2012. In 1998,
the legislature enacted RSA 72:8-a stating that poles and conduits shall be taxed as real estate. At the same
time the legislature enacted a temporary exemption for any pole or conduit owned by a telecommunications
company. That “temporary” exemption has been extended five times. The majority does not believe there
should be a sixth extension. Under current law, the value of poles and conduits owned by electric companies
are fully taxed by the cities or towns where they are located. Identical poles and conduits owned by the tele-
phone companies are exempt from property taxes. Poles and conduits jointly owned by electric companies
and telephone companies are taxed on the electric company’s share while the telephone company’s share is
exempt from taxation. The majority believes that identical properties should be treated the same, regard-
less of the ownership of the property. The phone companies argue that they should not have to pay property
taxes on poles and conduits because they pay the communications services tax. But the reality is they do not
pay that tax, the customers do. That tax is passed through to the customers in its entirety and appears as a
separate line on phone bills. The phone company merely collects the tax and passes it on to the state. This
is similar to the consumption tax collected by the power companies. That, too, is a direct tax on the consum-
ers that appears on their bills. In a similar manner, it is collected by the electric companies and passed on
to the state. Some have suggested that this is not the best time to end this exemption because the largest
of the phone companies is currently in bankruptcy. However, this is just the latest in a long line of reasons
put forth by the telephone companies to justify their special treatment. This may, in fact, be the best time
to end this exemption since FairPoint will be returning to the marketplace free from much of its previous
debt. FairPoint will write off a billion dollars in debt. The three million dollars in taxes that they will pay
will not have a noticeable impact on the company. Some have suggested that this tax will just be passed on
to consumers. This ignores the fact that both the power companies and the phone companies rent space on
their poles to the cable companies and the wireless companies. It is a reasonable assumption that the public
utilities commission would demand that all customers of the phone companies, including the cable and wire-
less companies, share the tax burden. This bill also includes another study of this issue. This exemption has
been studied numerous times. The most recent study in 2004 was quite extensive. It is difficult to believe
that there is anything else to be learned by yet another study. The ending of the exemption will, for the first
time, create fairness for those towns where the utility poles are owned in whole or in part by the telephone
companies. Presently, some communities get a tax benefit from the existence of the poles in their rights of
way, while other communities get nothing. This means there is a shifting of the tax burden from FairPoint
to these local taxpayers. Those communities where the phone companies own the poles and conduits in whole
or in part will finally be on equal footing with all other communities in the state in their ability to tax this
real property in their communities. At a time when many communities are struggling with reduced revenues,
this will be a small but welcome addition to town coffers. Vote 15-4.

Rep. Peyton B Hinkle for the Minority of Local and Regulated Revenues: Until 1990, the state assessed a
personal property tax on telecommunications poles and conduits. This tax was paid to the state. In 1990, the
state enacted a communications service tax (CST) instead and repealed the personal property tax so that all
communications service would be more fairly taxed. Some municipalities then began trying to tax poles and
conduits as real property. In 1896, the NH Supreme Court ruled they could not do this because the poles and
conduits were personal property, not real property. So you can’t have it two ways- personal property one time
and real property another. In the process of extending this exemption, the Senate, in 1997, requested an opinion
from the NH Supreme Court as to whether such an exemption would violate the state constitution. In reply,
the court gave the opinion that the legislature has the power to grant reasonable exemptions from taxation,
and that an exemption to the proposed tax was just and valid. Thus, it is within the power of the legislature to
make poles and conduits exempt from a property tax. In 1998, the legislature enacted RSA 72;8-a, which taxed
all telecommunications poles, towers, conduits as real estate. At the same time, the legislature passed RSA
72:8-b which exempted poles and conduits from the tax as long as the CST remained above 4.5% (it is now at
7%). The exemption was to expire in July of 1999. This exemption has been studied and extended five times
since then. In October of 2004, a legislative committee established to study the exemption concluded that local
communities have never had taxing authority over poles and conduits, and recommended that the exemption
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TO: ' Representative Beverly Ferrante, Chair
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FROM: - Nancy LeVinus, Committee Researcher
" House Committee Research Office M‘ﬂ,

DATE: ~ March 21,2011

RE: SB 133 relative to reestablishing the exemption from property
taxation for telecommunication poles and conduits

You had requested background information relative to the legislative history of the
Communications Services Tax (CST) (RSA 82-A) as it relates to the taxation of
telephone poles and conduits. Detailed legislative history is contained in the attachments
. herein.

BRIEF SYNOPSIS

The passage of the Communications Services Tax and repeal of the state tax on telephone
company personal property in 1990 triggered inquiries from municipalities regarding
their ability to tax poles and conduits (personal property) as well as land and buildings
(real property). Poles and conduits were designated as real property in 1997 with the
passage of HB 707, Chapter 304. However, this bill specifically exempted from the local
property tax the poles and wires of telecommunications providers who were subject to the
Communications Services Tax. This exemption was set to expire in 1999 and was
extended in 1999 (Chapter 163:7), 2001 (Chapter 158:2), 2003 (Chapter 270:8), 2004
(Chapter 35:1) and 2005 (Chapter 146).

The most recent legislation to extend the exemption, SB 492 from 2010, was voted
Inexpedient to Legislate (222-129) and subsequently Indefinitely Postponed (188-154).
- SB 492 would have extended the exemption for telecommunication wooden poles and




conduits under RSA 72:8-b from municipal property taxation until 2012. The exemption
expired July 1, 2010.

SB 133 proposes to re-cstablish the exemption for telecommunication poles and conduits,
to not be considered real estate, on a permanent basis, effective July 1, 2010.

Majority and Minority Committee Reports from SB 492 are attached and provide a
comprehensive overview of the legislative debate and the history of the taxation of this

property.

Study Committees on this topic were created in 2003 and 2004. 1have attached copies of
those reports and letters to the editor from the House Chairman of those committees and a
Senator outlining the debate in 2004. These reports and letters highlight the legislative
actions and debates since 1990. I have also included reports from Senate Research
detailing the legislative history from 1990-2003. I have included an excerpt from New
Hampshire Practice detailing court actions related to municipal taxation of this property.
Letters from the Commissioner of the Department of Revenue Administration and
Chairwoman of the House Ways and Means Committee from 1990 illustrate the initial
questions related to the passage of the CST.

Please let me know if I can provide additional information.




The following committee majority and minority reports from 2010 outline the recent
history in detail:
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SB 492-FN.L, extending the local property tax exemption for wooden poles and conduits.
MAJORITY: INEXPEDIENT TO LEGISLATE. MINORITY: OUGHT TO PASS WITH
AMENDMENT.

Rep. Mary Beth Walz for the Majority of Local and Regulated Revenues: This bill would
extend the property tax exemption for wooden poles and conduits owned by the telephone
companies until 2012. In 1998, the legislature enacted RSA 72:8-a stating that poles and
conduits shall be taxed as real estate. At the aame time the legislature enacted a temporary
exemption for any pole or conduit owned by a telecommunications company. That
“temporary” exemption has been extended five times. The majority does not believe there
should be a sixth extension. Under current law, the value of poles and conduits owned by
electric companies are fully taxed by the cities or towns where they are located. Identical
poles and conduits owned by the telephone companies are exempt from property taxes. Poles
and conduits jointly owned by electric companies and telephone companies are taxed on the
electric company’s share while the telephone company’s share is exempt from taxation. The
majority believes that identical properties should be treated the same, regardless of the
ownership of the property. The phone companies argue that they should not have to pay
properiy taxes on poles and conduits because they pay the communications services tax. But
the reality is they do not pay that tax, the customers do. That tax is passed through to the
customers in its entirety and appears as a separate line on phone bills. The phone company
merely collects the tax and passes it on to the state. This is similar to the consumption tax
collected by the power companies. That, too, is a direct tax on the consumers that appears on
their bills. In a similar manner, it is collected by the electric companies and passed on to the
state. Some have suggested that this is not the best time to end this exemption because the
largest of the phone companies is currently in bankruptcy. However, this is just the latest in
a long line of reasons put forth by the telephone companies to justify their special treatment.
This may, in fact, be the best time to end this exemption since FairPoint will be returning to
the marketplace free from much of its previous debt. FairPoint will write off a billion dollars
in debt. The three million dollars in taxes that they will pay will not have a noticeable impact
on the company. Some have suggested that this tax will just be passed on to consumers.
This ignores the fact- that both the power companies and the phone companies rent space on
their poles to the cable companies and the wireless companies. It is a reasonable assumption
that the public utilities commission would demand that all customers of the phone
companies, including the cable and wireless companies, share the tax burden. This bill also
includes another study of this issue. This exemption has been studied numerous times. The
most recent study in 2004 was quite extensive. It is difficult to believe that there is anything
else to be learned by yet another study. The ending of the exemption will, for the first time,
create fairness for those towns where the utility poles are owned in whole or in part by the
telephone companies. Presently, some communities get a tax benefit from the existence of
the poles in their rights of way, while other communities get nothing. This means there is a
shifting of the tax burden from FairPoint to these local taxpayers. Those communities where
the phone companies own the poles and conduits in whole or in part will finally be on equal
footing with all other communities in the state in their ability to tax this real property in
their communities, At a time when many communities are struggling with reduced revenues,
this will be a emall but welcome addition to town coffers. Vote 156-4,

Rep. Peyton B Hinkle for the Minority of Local and Regulated Revenues: Until 1990, the
state assessed a personal property tax on telecommunications poles and conduits. This tax
was paid to the state. In 1990, the state enacted a communications service tax (CST) instead
and repealed the personal property tax so that all communications service would be more
fairly taxed. Some municipalities then began trying to tax poles and conduits as real




property. In 1996, the NH Supreme Court ruled they could not do this because the poles and
conduits were personal property, not real property. So you can’t have it two ways- personal
property one time and real property another. In the process of extending this exemption, the
Senate, in 1997, requested an opinion from the NH Supreme Court as to whether such an
exemption would violate the state constitution. In reply, the court gave the opinion that the
legislature has the power to grant reasonable exemptions from taxation, and that an
exemption to the proposed tax was just and valid. Thus, it is within the power of the
legislature to make poles and conduits exempt from a property tax. In 1998, the legislature
enacted RSA 72:8-a, which taxed all telecommunications poles, towers, conduits as real
estate. At the same time, the legislature passed RSA 72:8-b which exempted poles and
conduits from the tax as long as the CST remained above 4.5% (it is now at 7%). The
exemption was to expire in July of 1999. This exemption has been studied and extended five
times since then. In October of 2004, a legislative committee established to study the
exemption concluded that local communities have never had taxing authority over poles and
conduits, and recommended that the exemption continue.. If land line companies are
required to pay taxes on their poles, they will pass the cost on to their customers since taxes
are a part of the cost of doing business. Residents in remote areas who cannot switch to
wireless phone service would be required to pay the tax while customers in areas with
wireless service would be unaffected. The elderly are more likely to be affected by the tax
since they often prefer to keep their land line service. People with land line service are
already heavily taxed as a result of the six to seven fees and taxes appearing on their phone
bills, including the CST. Those people with land line service would be helping subsidize
wireless customers since the signal travels over land lines for part of the distance.

Also, customers who receive TV via satellite would not be taxed, while those who receive
such service by cable would. The exception is supported by the Nashua chamber of
commerce, the Granite State Telephone Company, FairPoint, the N.E. Cable and
Telecommunications Association, and the Business and Industry Association. This tax has
been studied and restudied, and the exemption extended and re-extended. It is now time to
end the uncertainty for the telecommunications companies and allow for the opportunity to
make the extension permanent.
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FROM: Rep. Kurt J. Roessner

SUBJECT: Final Report on HB 705 establishing‘a committee to study the application
of the communications services tax and continuing the property tax
exemption for wooden poles and conduits

Pursuant to Chapter 270:1, Laws of 2003, enclosed please find the Final Report of the
committee charged with studying HB 705 establishing a committee to study the
application of the communications services tax and continuing the property tax
exemption for wooden poles and conduits.

If you have any questions or comments regarding this report, please do not he51tate to
contact me.

cc: Study Committee Members
Representative Norman Major, Chairman, Ways and Means Committee
Representative John H. Thomas, Chairman, Science, Technology
and Energy Committee
Nancy LeVinus, House Committee Researcher
Susan Duncan, Senior Senate Legislative Aide
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STUDY COMMITTEE FOR THE APPLICATION OF THE
COMMUNICATIONS SERVICES TAX AND CONTINUING
THE PROPERTY TAX EXEMPTION FOR WOODEN POLES
AND CONDUITS
(Chapter 270:1, Laws of 2003, HB 705)

FINAL REPORT
COMMITTEE MEMBERS:
Representative Kurt Roessner, Chairman ~ Senator Robert Boyce
Representative Stephen DeStefano Senator Lou D’ Allesandro
Representative Paul Hatch Senator Richard Green
Representative David Hess Senator Bob Odell
Representative Lawrence Ross Senator Russell Prescott

COMMITTIEE MEETINGS:
August 20, 2003 September 2, 2003

September 16, 2003 September 23, 2003
October 7, 2003 October 16, 2003
QOctober 23, 2003 October 28, 2003
QOciober 30, 2003

The Committee would like to acknowledge and express its gratitude to House Researcher
Nancy LeVinus and to Senior Senate Legislative Aid Susan Duncan for the initiative and
professionalism_they demonstrated throughout these proceedings which significantly
contributed to the effectiveness of this Committee.




COMMITTIEE ACTIVITY:

Summary Background

Prior to 1990 the State of New Hampshire taxed the personal property of telephone
companies; this tax generated $9,510,000 in 1989 and was levied against such property as
office furniture, motor vehicles, office equipment, wooden telephone poles and conduits.

In 1990 the State implemented the Communications Services Tax (CST) and repealed the
personal property tax which had been levied on New Hampshire telephone companies.
Over the years several changes have been made to the CST and as of 2003 the tax rate
was sef at 7%; in FY 03 the CST generated over $60 million in tax revenue to the state.
During this period there has also been a change of classification of the wooden poles and
conduits from personal property to real property, and legislation enacted which provided
an exemption for any real estate taxes on these wooden poles and conduits for the
telephone companies. During the 2003 Legislative session the exemption was continued
for one year and will expire on July 1, 2004. Also, during the 2003 session this study
committee was established to examine the continuation of this exemption, as well as the
application of the Communications Services Tax.

Study Approach

The Committee recognized the two aspects of its charter:

o To study the Application of the Communications Services Tax
o To study the continuation of the property tax exemption for wooden
poles and conduits

While these are related, it was decided by the committee to address them separately and
to offer individual recommendations for each.

The committee exhaustively studied prior records, documents and transcripts of previous
proceedings regarding the application of the CST and the property tax exemption.
Thirteen witnesses appeared before the committee offering perspectives from a diverse
group of stakeholders. The witnesses included representatives from: the New Hampshire
Municipal Association, DRA, Verizon, the Town of Bow, the New Hampshire Telephone
Association, the New Hampshire PUC, the Chairman of the Telecommunications
Oversight Committee and an individual internet service provider. Additionally, in order
to provide a historical perspective two Senators, Below and Gordon, who were intimately
involved in the CST over the years also testified before the committee.

A complete record of all exhibits and minutes from each meeting are available upon
request.




Findings

o Prior to 1990 telephone company poles and conduits were taxed by the state as
personal property pursuant to RSA 82:2. In 1989 the total of such taxes was
$9,510,000 which also included personal property tax on telephone company owned
propesty such as office furniture, motor vehicles and computers.

e Prior to 1990, and continuing to today, wooden poles and conduits owned by electric
companies are taxed as real property by individual localities pursuant to RSA 72:8.

e In 1990 the Communications Services Tax (CST) was adopted which placed a tax on
the end users of two way electronic communications. The main purpose of the CST
was to enact a tax which would be applied to all telecommunications services,
including wireless. The 1990 Majority Report on the CST stated: “An existing
personal property tax on telephone & telegraph companies is repealed to provide a
level playing field in the communications business.” On October 16™ Mr. George
Sansoucy, an appraiser representing the New Hampshire Municipal Association
(NHMA), verified the consequence of the CST and stated that it did help level the
playing field between wireline and wireless providers. When the CST was adopted
and the Statewide Personal Property Tax was repealed the PUC ordered telephone
companies within the state to lower their rates to reflect the cost savings from not
having to pay the Personal Property Tax (Docket 90-037).

o The primary arguments for repealing the exemption offered by representatives of the
NHMA and others who support elimination of the exemption is that it isn’t fair to tax
the poles and conduits of electric companies and not tax similar property of telephone
companies and that this exemption is depriving municipalities from a needed source
of revenue.

e In 1997 the New Hampshire Supreme Court rendered an opinion which stated the
apparent disparity in tax treatment of telephone poles and conduits was within the law
and that similar properties can be classified separately for tax purposes by the
legislature (Opinion of the Justices, 142 N.H. 102, June 23, 1997).

o The initial CST enacted in 1990 was 3%, which was accompanied by a 2% surcharge,
making the effective tax rate 5%. In his September 2 testimony attorney Dan
Wensley, representing the NHMA, stated the 3% base rate was designed to provide a
“one for one exchange” for the state property tax which had been charged, meaning
the repeal of the property tax and the implementation of the 3% base rate of the CST
was designed to be revenue neutral.

o The level of the CST varied over the years, and in 2002 it consisted of a base rate of
4% with a 2¥4% surcharge and generated approximately $60 million in revenue to
the state, In 2003 the surcharge was eliminated and the 7% became the base rate.
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In 1998 RSA 72:8-a was enacted which reclassified telecommunications wooden
poles and conduits as real estate rather than personal property. Concurrently RSA
72:8-b was enacted which exempted telephone company owned poles and conduits
from any property taxes as long as there was a surcharge on the CST. With the
passage of the 7% CST base rate and the elimination of the surcharge in 2003, the
exemption on the ability to tax the poles and conduits would have lapsed. HB-4
included a one year continuation of the exemption, which will expire on July 1, 2004.

According to the NH PUC, any implementation of a property tax on poles and
conduits could legitimately be added to a telephone company’s expense base and
passed on to its telephone subscribers. While the exact impact on each subscriber
cannot be precisely determined (due to such considerations as valuation and
assessment approaches for the poles and conduits), both the PUC and Verizon agree
that the impact would be approximately 75¢ per access line per month for each $10
million of taxes collected. It is likely that $10 million would be the upper limit of any
such tax on poles & conduits.

Verizon reports it has 230,000 pole equivalents, with a cost of approximately $780
per pole, and 725,000 access lines. If the depreciated poles are valued at $350, and
taxed at $20 per thousand dollars of assessed valuation, the tax would be: 230,000 x
$350 = $80,500,000 in valuation; @ $20/000 the tax would be about $1,600,000.
Also, according to Verizon the depreciated value of its conduits is approximately $72
million. A comparable tax on these assets would be another $1,400,000 resulting in a
combined tax for Verizon of approximately $3 million. These data assume a Cost
valuation approach. The results could be significantly different if either Market Value
or Income based assessment approaches are used.

The wireline telecommunications business is declining vis-a-vis wireless. Verizon
operates about 80% of New Hampshire’s 850,000 wired access lines and reports it is
Josing them at a rate of 35,000 to 40,000 lines per year. On the other hand, New
Hampshire’s 600,000 wireless access lines are increasing rapidly and experienced
80% growth between 1999 and 2002. On September 16" Verizon’s New Hampshire
President Michael Hickey testified that for the twelve months ending June, 2003
Verizon’s intrastate expenses exceeded their revenues by about $10 million
(approximately $290 million in expenses and $280 million in revenues).

On October 7® Ms. Kate Bailey, Director of Telecommunications for New
Hampshire’s Public Utility Commission testified that Verizon’s intrastate earnings
have fallen below its authorized rate of return for the past four years and that “any
new tax [imposed on Verizon] is likely to increase rates.”

In his October 16® testimony Mr. Sansoucy stated that the implementation of a
property tax on telephone company owned poles and conduits would create an
immediate advantage for wireless communications providers and that the new taxes
would become imbedded in the telephone companies’ rate structures.
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DISCUSSION:

The committee carefully reviewed all the exhibits and testimony which were presented
during the proceedings and vigorously debated the issues in arriving at its conclusions
and recommendations.

In summary, the primary arguments for the elimination of the exemption on the ability of
municipalities to tax telephone company wooden poles and conduits are:

o

Telecommunications is the only industry which enjoys such real estate tax protection

It is not fair to tax poles and conduits owned by electric companies and not tax similar
property owned by telecommunications companies

The legislation enacted in 1990 to eliminate the personal property tax and institute the
CST happened a long time ago, under a different legislature and under different
economic conditions, and we should not be bound by those decisions made thirteen

years ago

Local municipalities are being deprived from a significant revenue source through
this exemption

This is not a new tax and it will not necessarily be passed through to telephone rate
payers

Local tax payers are being penalized because the telephone companies are not paying
their share of taxes

The primary arguments for continuing the exemption are:

o

The CST was implemented in 1990 to replace the property tax on wooden poles and
conduits; upon implementation of the CST the property tax was repealed and there is
an obligation to honor this agreement - particularly in light of the fact that the base
rate of the CST has more than doubled since its inception thirteen years ago

The CST was implemented to “level the playing field” between cellular providers
{which were not paying the tax) and wireline providers (who were paying the tax).
This competition has only intensified since 1990 and to eliminate the exemption
would provide a competitive advantage to wireless providers

There is a greater nexus between players in the telecommunications industry (e.g.
wireless and wireline) than exists between telecommunications and electricity
providers. There is no compelling reason to tax the assets of these industries
identically




o That any new tax burden placed on the telephone companies will be passed through to
telephone rate payers, and the increased taxes will be inflated to cover the costs of
assessment and collection in addition to the “net” taxes which will be received by the
municipalities

o New Hampshire telephone rate payers are already burdened by over half a dozen
taxes and surcharges on their telephone bills

o The impact of taxing poles and conduits will more likely be borne by residents in
rural communities who don’t have the option to switch to wireless services

RECOMMENDATIONS:

E. At the Committee’s October 28, 2003 meeting it was agreed by the majority present
(7-2) to recommend that legislation be introduced in the House during 2004 to continue,
without sunset, the exemption from real estate taxes for telephone company owned
wooden poles and conduits which are employed in the transmission of communications
services.

IL. At the Committee’s October 23, 2003 meeting it was unanimously agreed (8-0) to
recommend that the charge to examine the Application of the Communications Services
Tax be included in an expanded Telecommunications Oversight Committee. This

recommendation was strongly endorsed by the Chairman of the Telecommunications .

Oversight Committee, and was based on the following considerations:

o Studying the Application of the Communications Services Tax is an extremely broad
charge and one which could not be adequately addressed within the timeframes
allowed .

o There would be significant redundancies with the Telecommunications Oversight
" Committee if a separate committee were to pursue an independent study of the
Application of the Communications Services Tax

o Any study of the Application of the Communications Services Tax will be
dramatically impacted by developing federal legislation regarding states’ abilities to
tax internet related communications services.

1t is the Committee’s recommendation that:

e The Telecommunications Oversight Committee be expanded to include one member
from the House Ways and Means Committee, one member from the House Municipal
and County Government Committee, one member from the Senate Ways and Means
Committee, and one additional Senate member to be appointed by the President of the
Senate




The assignment of such members will be made within sixty days of passage of the
enabling legislation. The duration of these assignments will continue through FY *06.
The focus of these members will be the continuation of the study of the application of
the communications services tax, including the impact of any related federal
legislation

The Committee is aware that similar recommendations are being made by another
Study Committee which is examining the application of taxes on internet services. In
order to reduce duplications of effort and redundancies it is further recommended that.
the legislation to implement the above recommendations be drafted by the Chairman
of the House Science and Technology Committee who will coordinate the nearly
identical recommendations of both Study Committees.

Respectfully submitted,

Representative Kurt J. Roessner, Chairman
October 31, 2003
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COMMITYEE ACTIVITY:

Summary Background

Prior to 1990 the State of New Hampshire taxed the personal property of telephone
companies; this tax generated $9,510,000 in 1989 and was levied against such property as
office furniture, motor vehicles, office equipment, wooden tetephone poles and conduits.

In 1990 the Legislature implemented the Communications Services Tax (CST) and
repealed the personal property tax which had been levied on New Hampshire telephone
companies. Over the years several changes have been made to the CST and in 2003 the
tax rate was set at 7%; in FY 04 the CST will generate over $65 million in tax revenue.
During this period there has also been a change of classification of the wooden poles and
conduits from personal property to real property, and in 1998 legislation was enacted
which provided an exemption from any real estate taxes on these wooden poles and
conduits for the telephone companies. During the 2003 legislative session, pursuant to
HB 705 Chapter 270, the exemption was continued for one year - until July 1, 2004 - and
a study committee was established to examine the continuation of this exemption. As a
resuit of the 2003 Study Committee’s effort legislation was drafted and passed (HB 1416,
Chapter 35, Laws of 2003) which continued the exemption for two additional years,
expiring on July 1, 2006, and established this Study Committee to continue the
examination of issues related to the property tax exemption for wooden poles and
conduits.

Study Approach

The Committee recognized the four aspects of its charter:

(a) Whether the property tax exemption for wooden poles and conduits should be
continued

(b) The feasibility of sharing Communications Services Tax and potential property tax
revenues between local communities and the state

(c) Wireline companies profits, the pass through to customers of any property tax, and the
public benefits provided by wireline companies and the property tax exemption

(d) Methods to access and assess poles

The commiitee studied records of previous proceedings regarding the application of the
CST and the property tax exemption. Eight witnesses appeared before the committee
offering perspectives from a diverse group of stakeholders. The witnesses included
representatives from: the Department of Revenue Administration (DRA), Verizon, the
Town of Hudson, the Town of Hampton, the New Hampshire Telephone Association and
the New Hampshire Public Utilities Commission.

A complete record of all exhibits and minutes from each meeting are available upon
request.




A tremendous amount of work was accomplished by the 2003 Study Committee and
much of the data it collected is still current and relevant, and has been incorporated into
the current study.

FINDINGS:

o Prior to 1990 telephone company poles and conduits were taxed by the state as
personal property pursuant to RSA 82:2. In 1989 the total of such taxes was
$9,510,000 which aiso included personal property tax on telephone company owned
property such as office furniture, motor vehicles and computers.

e Prior to 1990, and continuing to today, wooden poles and conduits owned by electric
companies are taxed as real property by individual localities pursuant to RSA 72:8.

¢ In 1990 the Communications Services Tax (CST) was adopted which placed a tax on
the end users of two way electronic communications. The main purpose of the CST
was to enact a tax which would be applied to all telecommunications services,
including wireless. The 1990 Majority Report on the CST stated: “An existing
personal property tax on telephone & telegraph companies is repealed to provide a
level playing field in the communications business.” On October 16, 2003 Mr.
George Sansoucy, an appraiser representing the New Hampshire Municipal
Association (NHMA), verified the consequence of the CST and stated that it did help
level the playing field between wireline and wireless providers. When the CST was
adopted and the Statewide Personal Property Tax was repealed, the PUC ordered
telephone companies within the state to lower their rates to reflect the cost savings
from not having to pay the Personal Property Tax (Docket 90-037).

o In 1997 the New Hampshire Supreme Court rendered an opinion which stated the

apparent disparity in tax treatment of telephone poles and conduits was within the law

- and that similar properties can be classified separately for tax purposes by the
legistature (Opinion of the Justices, 142 N.H. 102, June 23, 1997).

e The initial CST enacted in 1990 was 3%, which was accompanied by a 2% surcharge,
making the effective tax rate 5%. In his September 2, 2003 testimony attorney Dan
Wensley, representing the NHMA, stated the 3% base rate was designed to provide a
“one for one exchange” for the state property tax which had been charged, meaning
the repeal of the property tax and the implementation of the 3% base rate of the CST
was designed to be revenue neutral.

o The level of the CST varied over the years, and in 2002 it consisted of a base rate of
4%:% with a 2% surcharge and generated approximately $60 million in revenue to
the state. In 2003 the surcharge was eliminated and the 7% became the base rate.

e In 1998 RSA 72:8-a was enacted which reclassified telecommunications wooden
poles and conduits as real estate rather than personal property. Concurrently RSA
72:8-b was enacted which exempted telephone company owned poles and conduits




from any property taxes as long as there was a surcharge on the CST. With the
passage of the 7% CST base rate and the elimination of the surcharge in 2003, the
exemption on the ability to tax the poles and conduits would have lapsed. 2003’s HB-
4 included a one year continuation of the exemption, which expired on July 1, 2004.

Legislation proposed by the 2003 Study Committee, and passed in 2004 (HB 1416-
FN) extended the exemption until July 1, 2006 and created the 2004 Study
Committee.

According to the NH PUC, any implementation of a property tax on poles and
conduits could legitimately be added to a telephone company’s expense base and
passed on to its telephone subscribers. While the exact impact on each subscriber
cannot be precisely determined (due to such considerations as valuation and
assessment approaches for the poles and conduits), it is estimated that the impact
would be approximately $1.00 per access line per month for each $10 million of taxes
collected. ($10,000,000 = 829,000 access lines = $12.06/year or $1.00/month) It is
likely that $10 million would be the upper limit of any such tax on poles & conduits.

Verizon reports it has 230,000 pole equivalents, with a cost of approximately $780
per pole. If the depreciated poles are valued at $350, and taxed at $20 per thousand
doltars of assessed valuation, the tax would be: 230,000 x $350 = $80,500,000 in
valuation; @ $20/000 the tax would be about $1,600,000, or $6.96 per pole. Also,
according to Verizon the depreciated value of its conduits is approximately $72
million. A comparable tax on these assets would be another $1,400,000 resulting in a
combined tax for Verizon of approximately $3 million. These data assume a Cost
valuation approach. The results could be significantly different if either Market Value
or Income based assessment approaches are used.

Data provided by the Assessor of the Town of Hudson, where poles owned by
PSNH are taxed by the municipality, showed the following: there are 4,225 wooden
poles that are jointly (50/50) owned by PSNH and Verizon. Only the PSNH portion
of the poles is taxable, and the total assessed valuation is $1,122 850. Measured
against the pole-equivalents owned by PSNH of 2,113 (4,225 + 2} a depreciated value
of $532 is computed. It is estimated by the Town of Hudson that the taxes it will
receive from the poles will be approximately $15,000 in 2004, or $7.10 per pole-
equivalent, which is consistent with the $6.96 estimate computed using the
assumptions above.

Verizon claims to attach to 505,000 poles in New Hampshire. They jointly own
434,000 of these poles with electric utilities, and they own 15,000 poles by
themselves. They lease space on the 56,000 poles which are wholly owned by electric
companies. From the poles they own outright they collect $450,000 in rental fees
from electric companies who have attachments on their poles, on the other hand,
Verizon pays rental attachment fees of $1,300,000 to electric companies for use of
their poles. Verizon also receives approximately $1,400,000 in rental fees for



attachments to its poles primarily from cable operators and other telephone
companies.

o The wireline telecommunications business is declining vis-a-vis wireless. Verizon
operates about 80% of New Hampshire’s 829,000 wired access lines and reports it is
losing them at a rate of 35,000 to 40,000 lines per year. On the other hand, New
Hampshire's 649,000 wireless access lines are increasing rapidly and experienced
68% growth between 2000 and 2003.

e Verizon reported for the twelve months ending June, 2004 their intrastate expenses
exceeded their revenues by about $30 million (approximately $311 million in
expenses and $281 million in revenues) resulting in a negative rate of retum. For the
twelve months ending June, 2003 the loss was a more modest $10 million.

e Ms. Kate Bailey, Director of Telecommunications for New Hampshire’s Public
Utility Commission substantiated Verizon’s claim of decreasing access lines and
diminished revenues during her testimony on September 2, 2004. She also testified
that Verizon’s authorized Rate of Return had been reduced this year to 8.2% from the
previous level of 10.9%. This reduction is based on the more current costs of equity,
debt and capital. Even with this reduction she acknowledged that Verizon’s earnings
have fallen below its authorized rate of return, as they have for the past four years.
She estimated Verizon’s current return was around 0%. It was her assessment that
“any new tax [imposed on Verizon] is likely to increase rates.”

e In 2003 Mr. Sansoucy stated that the implementation of a property tax on telephone
company owned poles and conduits would create an immediate advantage for
wireless communications providers and that the new taxes would become imbedded
in the telephone companies’ rate structures.

e There was a good deal of discussion and testimony regarding how municipalities
currently assess and tax wooden poles owned by electric companies. On an overall
basis, the DRA develops the value of an electric utility using a variety of tools and
techniques. This is referred to the Unitary Valuation. This valuation is then allocated
among the communities in the state where the company operates. The municipalities
may accept and bill the companies based upon the data provided by the DRA, or they
may perform their own assessment, or they may negotiate a different valuation with
the electric company. Data provided to the Committee shows a variation between the
allocated DRA valuations and the amounts localities are actually assessing on an
equalized value basis. In almost all cases the assessments made by the communities
are higher than those provided by the DRA.

DISCUSSION:
The committee carefully reviewed all the exhibits and testimony which were presented

during the proceedings and vigorously discussed the issues in arriving at its conclusions
and recommendations.



In summary, the primary arguments for the elimination of the exemption on the ability of
municipalities to tax telephone company wooden poles and conduits are:

-]

Telecommunications is the only industry which enjoys such real estate tax protection

It is not fair to tax poles and conduits owned by electric companies and not tax similar
property owned by telecommunications companies

Local municipalities are being deprived from a significant revenue source through
this exemption and have to provide road access and possibly other services for the
poles.

This 1s not a new tax and it will not necessarily be passed through to telephone rate
payers

Local tax payers are being penalized because the telephone companies are not paying
their share of taxes

The primary arguments for continuing the exemption are:

o

The CST was implemented in 1990 to replace the property tax on wooden poles and
conduits; upon implernentation of the CST the property tax was repealed and there is
an obligation to honor this agreement - particularly in light of the fact that the base
rate of the CST has more than doubled since its inception fourteen years ago

The CST was implemented to “level the playing field” between cellular providers
(which were not paying the tax) and wireline providers (who were paying the tax).
This competition has only intensified since 1990 and to eliminate the exemption
would provide a competitive advantage to wireless providers

There is a greater nexus between players in the telecommunications industry (e.g.
wireless and wireline) than exists between telecommunications and electricity
providers. There is no compelling reason to tax the assets of these industries
identically

That any new tax burden placed on the telephone companies will be passed through to
telephone rate payers, and the increased taxes will be inflated to cover the costs of
assessment and collection in addition to the “net” taxes which will be received by the
municipalities. This is even more hkely considering Verizon’s negative net income.

New Hampshire telephone rate payers are already burdened by over half a dozen
taxes and surcharges on their telephone bills

The impact of taxing poles and conduits is a regressive tax and will more likely be
bome by residents in rural communities and the poor who don’t have the option to
switch to wireless services



o If the property tax exemption were to lapse the DRA would most likely not establish
an overall unitary valuation for telecommunications providers. Rather, it would more
likely establish an overall vatuation for the poles and conduits, similar to the way it
assesses utility properties. These valuations would be provided to individual
communities who would then apply their own local assessment procedures against the
DRA data.

o While there are several other telephone companies in New Hampshire, Verizon is by
far the largest and most significant, and receives most of the public’s attention. There
are concerns that when Verizon loses wireline lines to wireless companies it is
Verizon Wireless which is picking many of them up making the net effect minimal. It
is necessary to draw a clear differentiation between Verizon and Verizon Wireless.
Verizon is a completely separate business unit which is regulated by the New
Hampshire Public Utility Commission and there are very strict federal guidelines
which prescribe the necessary separations between regulated and unregulated
subsidiaries of the same parent corporation. There can be no cross subsidies between
sister companies, nor joint marketing or joint operations. Unlike Verizon Wireless,
which operates freely in a competitive environ, Verizon is a regulated utility whose
marketing flexibility is restricted by the PUC relative to the prices and products it can
offer in New Hampshire.

e Maintaining a healthy wireline telecommunications industry in New Hampshire is
essential to the welibeing of its citizens and its economy. One of the responsibilities
of the PUC is to ensure a healthy telecommunications market and to balance the
needs of a commercial service provider and the public good. There are many areas
and services that camnot be accommodated or provided by wireless or cable
companies, and this situation is likely to continue for many years. A large risk to any
state is the possibility that a major landline telecommunications provider will leave a
market. This has been done many times throughout the country when a provider
comes to the point where it is no longer economically feasible to continue operations.
Generally what happens is that the larger provider will sell some or all of its
operations to a smaller company, or it will fragment its operations and sell smaller
piece-parts to small companies.

o This year in New York Verizon proposed selling 2.6 million access lines in upstate
New York for $7.7 billion that opponents say would most likely result in substantial
job loss and may also lessen the service quality that the region receives. In the spring
of 2004 the New York Public Service Commission held hearings regarding the sale
and witnesses expressed their opinions that any buyer would not care for the assets of
the system, including its employees and the communities they serve as Verizon
would. During these hearings a spokesman for Verizon indicated that Verizon
continually evaluates its assets and properties based on strategic fit and financial
performance. On October 14, 2004 it was reported to this committee by Verizon that
pegotiations for the potential sales of these New York access lines had been
discontinued, but the properties were still up for sale. In 2001 Verizon sold 1.275




million access lines in Kentucky, Alabama and Missouri for $4.11 billion to Alltel
and Century Telephone Company.

o In New Hampshire Verizon’s financial losses are accelerating, $10 million for 12
months ending June, 2003; $30 million for the period ending June, 2004. It’s wireline
business is declining, 680,000 access lines in 2003, 650,000 today. The business is
clearly in decline and for the state to implement any additional tax burden which will
force Verizon to raise its rates, and lose additional access lines, or to bear the burden
of a tax increase onto its already negative return is not in the public interest of the
state.

RECOMMENDATIONS:

. At the Committee’s October 14, 2004 meeting it was agreed by the majority present (4
to 0) to recommend that legislation be introduced in the House during 2005 to continue
the exemption from real estate taxes for telephone company owned wooden poles and
conduits which are employed in the transmission of communications services for an
additional four years beyond the current July 1, 2006 expiration date. This will provide
time for a continuing assessment of the need for such an exemption without the burden of
biennial [egislative Study Committees as has been the case recently. Additionally, this
provides a planning horizon in which greater stability and focus may emerge in the
overall landscape, during which the roles and markets for converging
telecommunications technologies and Voice over Internet Protocol (VoIP) will become
better defined.

1. At the Committee’s October 14, 2003 meeting it was agreed by the majority present
(4 to 0) to recommend that there is no suitable opportunity to share the Communications
Services Tax with local communities, This recommendation is based on the facts that (1)
the revenue potential to the individual communities would be relatively smali, but the
loss to the state could be several million dollars per year, and in light of projected budget
deficits the state is not in a position to lose these revenues; (2) that the focal communities
have never had taxing authority over these poles and conduits, so nothing is being taken
away, and (3) the level of the Communications Services Tax revenues is susceptible to
significant change, even in the near term, due to losses caused by an inability to assess
VoIP communication services, which threaten to erode the public switched telephone
network, and/or the potential federal preemption of VoIP taxation.

11T, At the Committee’s October 14, 2003 meeting it was agreed by the majority present
(4 to 0) to recommend that a 2005 Study Committee be created to examine regulatory
practices as they pertain to: (1) basic telephone services and competitive services offered
by telephone companies; (2) innovative regulatory approaches which have been
implemented in other jurisdictions which lessen business restrictions of the companies in
retarn for price stability or price cap guarantees; and, (3) preserving the public good
which is derived from an important but declining telecommunications industry.




Our telephone bills .

A S A MEMBER of the New
. Hampshire House, 1 re-
cently had the privilege of
chairing a study committee that
thoroughly examined House
Bill 1416, which Rochester's
Sen. Dick Green wrote about in
this space last Wednesday. 1
wish to clarify and correct some
of the statements Sen. Green
made.

The bill will continue a prop-
erty tax exemption on wooden
telephone poles and conduits
owned by telephone compa-
nies. The exemption was en-
acted on a temporary basis in
1998, has been renewed wice
by the Legislature and will lapse
on June 30. This bill impacts
the health and vitality of the tel-
ecommunications iandscape
throughout New Hampshire.

The genesis of the tax exemp-
tion dates to 1990, when the
state's personal property tax,
which taxed wooden telephone
poles and conduits, was repeal-
ed in favor of the communica-
tions services tax (CST). The
CST, which 1axes all two-way
communications services in the
state and is charged to end
users, was designed 1o increase
state revenues. It was also de-
signed to level the playing field
between wireline telephone
companies, which had been
paying the personal property
tax on poles and conduits, and

the wireless service providers,
who did not bear the burden of
this personal property tax.

Coincident with the repeal of
the personal property tax, the -
New Hampshire Public Utilities
Commission ordered the state’s
telephone companies to roll
back their rates 1o account for
the expense savings they real-
-ized. In 1998, telephone com-
pany poles and conduits were
reclassified as real property
rather than personal praperty,
and the property tax exemption
was established.

Sen. Green refers to the prop-
erty tax exernption as an unrea-
sonable and unfair Joophole.
On the contrary, the exemption
was carefully thought out and
constructed, it has been the
1opic of several legislative study
committees, and it has been re-
newed twice by the Legislature.
Itis not a loophole, but rather
well-considered tax policy.

Sen. Green also states that
this exemption is provided at a
cost of $30 million to $40 mil-
lion annually. This claim is
completely unfounded and no
such testimony or evidence was
presented to our study commit-
tee, which met nine times last
fall. Further, Sen. Green cites
testimony that any increase in
telephone bills as a result of a
rate case would likely be a mod-
est 50 cents per month. Since

~ Opinion

ANOTHER VIEW -
Rep. Kurt J. Roessner

there are approximately 850,000
wire access lines in New Hamp-
shire, the total tax income
under this assumption would
be $5.1 million, which is a far
cry from the exaggerated $30
million to $40 miilion he cites.

Sen. Green goes on to state
that the communications serv-
ices tax gives the companies a
multi-million doliar commis-
sion — equal, at least, to the
property tax they were formerly
required to pay — merely for
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shouldn’t be virtual tax bills

acting as a collection agent for
the state. This may lead one 10
believe that the telephone com-
panies are being paid a com-
mission 1o collect the
communications services tax,
such as restaurant and hotel
operators are for collecting the
rooms and meals tax. This is
completely false. There is no
commission paid for the $60
plus million communications
services tax collected by the tel-
ephone companies. Also, Sen,
Green omits the fact that once
the communications services
tax was implemented and the
property tax was repealed in
1930, the Public Utilities Com-
mission ordered the telephone

companies o roll back their
rates 1o account for the expense
savings they incurred.

A healthy telecommunica-
tions industry, which employs
more than 2,000 of our citizens,
is vital to the economic well
being of our state. If this
exemption lapses, the tele-
phone companies will have two
options: pass the expense on 19
ratepayers or bear the costs
themselves.

Passing on this expense will
result in higher phene bills for
all wireline telephone subscrib-
ers, but not wireless or cellular
customers. For the year ending
November 2003, Verizon in-
curred a net operating loss. Ab-

sorbing this tax will lead t¢ a
further deterioration in earn-
ings, and I believe it will result
in reduced investment and de-
velopment in New Hampshire.

While this might seem like a
complicated issue to under-
stand, it is really quite simple.
Just ask your legislator not to be
part of creating any new taxes
and ask him or her 1o support
HB 1416. You might also re-
mind your legislator of some-
thing Sen. Green fails to realize:
taxpayers and telephone rate-
payers are the same people!

*

Rep. Kurt J. Roessner lives in Rock--
ingham County and represents District
83 in the New Hampshire House.
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By Sen, Dick Green
February 20, 2004 2:00 AM

The Legislature must eliminate the most unreasonable loophole in our property-tax system — the
telecommunications industry's poles and conduits exemption — by voting against HB 1416-FN, a bill to extend the
exemption beyond the July 1, 2004, expiration date. Local officials, who along with the state rely heavily on
property taxes for education and other programs, must work to end the subsidy of New Hampshire's billion-dollar,
land-based telecommunications industry. Our constitution requires property taxes be reasonable and proportional.
All property must be assessed at full, fair-market value, and taxed at the same proportional rate. This
proportionality guarantees each taxpayer pays a fair share — and no more.

The Legislature can exempt certain individuals and entities, and has extended to local governments, educational
institutions and charities a complete exemption. The elderly, the disabled, the blind and the needy, and those who
provide special benefits to the community, such as veterans, have partial exemptions.

Others must pay their fuil share — with one notable exception: telecommunications companies, when it comes o
their poles and conduits. While others meet their obligations, the billion-doflar, for-profit telecommunications
industry is exempted at a higher level than the elderly, the disabled, the blind, the otherwise disadvantaged, and
veterans, at a cost of $30 to $40 millicn annually -~ a massive corporate subsidy!

Arguments to justify the exemption include:

Telephone bills will increase.

An unlevel playing field between land-based and wireless telecommunications providers will be created.
Double taxation of telecornmunications companies would result.

Recently confirmed by a legislative study committee, these claims are without merit.

Businesses atternpt to pass on expenses, including taxes, to consumers, so one might expect that the taxes paid
by telecommunications companies would increase telephone bilis. However, a rate increase requires Public
Utilittes Commission approval, which entails a review of costs and revenues through what is called a ?rate case?
to ensure the Increase is reasonable and justifiable. The state's primary telecommunications provider has refused
to initiate a rate case since the 1980s, presumably to avert an examination of its increased costs and realized
savings. Based on the history, therefore, it is probable that the companies would simply absorb the tax, However, if
a rate increase were sought and approved, it would be borne by telephone consumers -— not property-tax payers,
Interestingly, & representative of the small, independent telephone companies testified any increase in telephone
bills as a result of a rate case would likely be a modest 50 cents per month.

The ?uneven-playing-field? claim is also false. Land-based telecommunications companies charge wireless
telecommunications companies facilities-use fees, which automatically take into account the tax obligations of the
land-based providers, Land-based telecommunications companies pass on to wireless companies a portion of any
increased costs for their use of land-based facilities. Therefore, because there is no property tax on the poles and
conduits, the playing field for telecommunications providers is indeed uneven — it is tilted in favor of the land-
based telecommunications companies!

Finally, the 7double-taxation? ctaim is bogus. Vhen the exemption was originally granted, the state also imposed
a telecommunications-services tax? on telephone bills. The industry received a corporate subsidy while
customers were taxed. The communications-services tax gives the companies a multimiliion-dollar commission —
equal, at least, to the property tax they were formerly required to pay — merely for acting as a collection agent for
the state. The double-taxation argument Is designed to confuse, not enlighten, and has the same validity as wouid
a claim by restaurant owners that because they collect the Rooms and Meals Tax from patrons they should not be
subject to the real-property tax.

http://www.seacoastonline.com/apps/pbcs.dil/article 7aid=/20040220/OPINION/30220987...  3/21/2011




| demands that billion-doltar corporations not be accorded bigger tax breaks than those allowed for the elderly, the

’ Should taxpéye;rs subsidize the telecommunications industry? | SeacoastOnline.com Page 2 of 2

fThe exemption is pamcuiaﬂg egregious given that revenues of the telecommunications industry are driven by the
ability to locate poles, wires and related conduits in public rights of way rent free, which amounts to another huge
i publicly subsidized benefit. I

sf turge all iocat bfﬁci_afs- and state legislators to join me in opposing extending the exemption beyond its July 1,
§ 2004, expiration date. Cali your leglslators togay and encourage a vote againgt HB 1416-FN. Simple fairness

. infirm and the disadvantaged.

gSen. Richard ?Dick? Green, a Republican, was elected to the New Hampshire Senate in November 2002. He had
| previously served in the New Hampshire Senate from 1973 to 1974, Green is chairman of the Finance Committee,
: vice chair of Rules and Envolied Bills, and is a member of the Education, and the Public Affairs commiitees. Green
| represents Senate District 6, which comprises the communities of Barrington, Madbury, Nottingham, Rochester,
and Somersworth,
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§ 18.07 MUNICIPAL TAXATION

of taxes which equaled the amount which the host community would receive
from taxes for-the land without improvements as delemuned by the
Commissioner of Revenue Admlmslratmn 54 IH

1
sa®e

lerary References
" 16°E. Mchlhn. Mumc:pal Corporatmns §44 57 (3rd ed. 2003) N '

§18.07 , Railroads.

The state of Néw Hamipshire got in"on the ground ﬁoor on raiiroad
taxation. Railroads were first being developed-in New Hampshire'in thé late
1830s and early 1840s. In 1842, the Legislature provided that every railroad
corporation had to pay to the state one percent of the value of that part of its
capital stock expended  within the state.3® There.have been numerpus
changes in the statute concerning the taxation of railroads over the years, but
the Legislature has always given the state the exclusive right to collect taxes
from railrpads.?$%? The.real estate of every railroad continues to be taxable
by the state and not by mummpalmes 58 except that real estate of railroads
1ot bemg used i in the ordinary bysiness of the railroad may be appraised and
taxed by the mummpahty-undcr RSA 72 . ) . . "

§ 18.08 '[blephone and’ Telegraph Compame; ’ fut

Buildings vsed by ‘felephone and telegraph compani‘es'for"dfﬁce purpoﬁcs
and as central stations may be taxed by municipalities in the same manner
as other real estate.5® Other real estate of telephbne-and telegraph corpora-
tiond is taxable by the state pursuant to' RSA/ chapter 82 and is not taxable by
municipalities.®® For example, poles-and equipment of a telephone company
are not taxable by thie municipalities 'of New Hampshire,* even thongh the

R e c et .

54 RSA TAla

%% RS ch. 39, § 4.

56 See Boston & Maine Railroad Co v. Concord, 78 N.H. 192 98 A 66 (1916} ,(c::ty of
Concord did not have authority to tax certain personal property locatcd in the Bosmn & Maine
Raitroad’s repair shops at Concord in 1913, The 1911 amendmcnts 1o the statte’ ocmc:nnng
taxation did not give Concord power 4o taX the raflroad). ~ - - B

%7 RSA 72:12; RSA ch, B2, ‘ c .
" 88 pia 82 37; Crown Paper CD v. Cxty of Bcr!m, 142 N.H. 563, 703 A 2d 1387 (]997)

9 RsA 8222,

0 1q, ~

®% RSA 82:2; New England Telephone & Telegraph,Co. v. Manchester, 72 N.H. 166 55
A. 188 (1903) (city of Manchester did not have ‘authority to tax building owned by telcphcmc
coropany used for a telephone exchange and which contained engines, dynamios and oter
apparatus as well a3 offices occupied by the local manager and others as this building was

[
.
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WHAT PROPERTY 1S TAXABLE § 13.08
poles of electric utilities are taxable by the municipalities.®? The reason for
the difference in treatment of these two utilities may be related to historical
development. Inithe nineteenth century, numerous -gas and electric'compa-
nies.sprang.up in the larger cities of the state to provide street lighting. and

‘other services. After expending.a great-deal of energy to enact this tax; the

legislature granted an exemption from tax on all.wooden poles.53 Although
that exemption was prospectively repealed-as of 1999, by Laws ‘1998, ch.
304:5, it ‘has been repeatedly extended by .the legislature.54 p

An’ attempt by the City of Franklm to'tax communications cquxpmcnt°5 of
Ncw England Telephone and Telegraph Company and other cmunumcatlons
compamcs was unsuccessful The Supreme’ Court held that their ommitii-
cations cqulpment was personal, ridt real, property, and therefore not subject

to” taxation’ by “municipalities.*® The court held that the nature of the

communications equipment and 1ts use as assocxated with the underlymg
land did not result in the equlpmcm betbiming a ﬁxturc and thus ‘taxable.7
Unlike ski lifts and associated equipment used for transpbmng sklcrs to the
top of slopes ‘the, coun found that telephone poles and similar commumca—
tions equipment were not intimately intertwined with the nnderlymg 'real
estate.%8 The city’s claim that the pole licenses which were granted in public
ways by the city effectively constituted a taxable easement was fejected,
with the court noting that the.statute (RSA 231:161, IV-VI (1993))
specifically. indicated that the only interest that the municipality was
COnveying was a hcense and that use could not npen into an casement.“’

Durmg the Icg:slauve session after lhc Courl s decision in New England

used in the ordmary course of b'usmcss by New England Teicphonc & Tdeg];aph Co)

52 RSA T2 3.

®2 RSA 72:80.

hat Laws 2005, ch. 146 extended the exemption to 2010.

-, %3 Franklin sitempied to tax two besic catcgpncs of communications equipment: (1}
chsmbuuon plant, mcludmg teIephone poles, wires and underground conduits, and (2) central
oﬂice. cmupment consmxng uf framcs, switches and other power cqmpm:m

" 85 New England Tel. & Tel. Company v. City ‘of Franklin, 14} NJH. 449, 685 A.2d 913
(1996).

87 New England Tel. & Tel. Company v. City of Franklin, 141 NH at 453, 685 A.2d at
917.

5% New Englend Tel. & Tel. Company v. Cxty of Franklin, 141 N.H. at 455, 685 A2d at
918.

53 New Bnglind Tel. & Tel. Compauy v. City of Franklin, 141 N_H. a1 455 456, 685 A.2d
at 918.

18-11




§ 18.09 MUNICIPAL TAXATION

Telephone and Telegraph Company v.-City of Franklin, the, legislature
considered.a bill which would make certain telecommunications.poles and
wires: taxable.-as. real’ estate. The bill.did, however; exempt fromthe real
estate tax any pole or partial interest in poles and wires-employed in the
transmission of communication' services.that are subject to the tax imposed
under RSA 82-A and owned by a retailer as that term is -defined in' RSA
82-A:2, X.7° In evaluating the proposed bill, the Supreme Court found that
the use of poles and wires as elements in a telecommunications :network
appeared to make this property distinctive.” It opined that there appeared to
be just reason for providing for an exempuon for those poles and wires
subject to the communications service tax estabhshed .by RSA Chapter
82-A.72 The 1998 session of the leglslature” made all structures, poles,
towers and conduits used in the fransmission of te]ecommumcauons or cable
taxable as real estate but excluded from the deﬁmtlon of real estate wu'es
ﬁber-optlcs and sw1tchmg equipment.7* Aftcr expeudmg a great deal of
energy to enact this tax, the leglslqtme granted an exemption from tax on all
wooden, poles 74. 1RSA Although ‘that gxemption was, prospectwely repeaied
as of 1999 by Laws 1998 ch. 304:5, it has been repeatedly extended by the
legisiature. 7

o R Rl

lerary Referens:cs
16 E. McQuillin, Municipal: Corporatxons §§ 44.51 44 87 (3rd ed 2003) S

§ 18, 09 'l‘axatlon of Wires and Poles Pursuant to RSA 72: 23 I(b)

Although t.he New Ha.mpshu'e Supreme Court had mIed that telecommuw
nications equipment of the New England Telephone and Telcgraph Company
was not taxable as real estate,”® the City of Rochester amended the pote
licenses for New England Telephone making every license’ sﬁb_;ect to’ 4

73 Opinion of the Justices (Property Taxanon of Telephone Poles) 142 N.H. 102 697
A2d 125 (1997).

71 5535, Opinion of the Jusuces (PrOperry Taxation of Te]ephone P(ﬂes), 142°N.H. 102
697 A2d 125,

72 5535. Opmmn of the Jusuees (Pmpeny Taxation of Telcphom Poles) 142 NH. 102,
697 A2d 125" -

73 Laws 1998, ch. 304, - ' T T
74 RSA 728-a. ) o )
741 RSA 72:8b. : S

75 Laws 2005, cb. 146 extended the exemption to 2010, -

sk

7€ New England Tel. & Tel. Co. v. City of Franklin, 141 N.H. 449, 452-56, 685 A.2d 913 -

916-18 (1996).
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requirement that the licensee was responsible: for paying all .properly
assessed.real:and personal taxes and'providing that the.failuré of thelicensee
to:pay: such.taxes would cause the.city to terminatesthe license ?” The City
took theiposition that-it was not-directly taxing the equipment 'of thé

itelephone company but that, by virtue of its authority:!to issue licenses

pursuant to RSA 231:161, 1(b}, {vi), ithad the authority to amend the license

‘requitements to provrde that a condmon of:the! hcense ‘was’ payment: of

taxcs“ LR L - I Ty S S PO Y M4

* The Supreme Court, in New England Telepifone % Télegraph Cmnpany V.
‘City of Rocheszdr [Rochester I},7® upheld the City’s posmon, poumng out the
license agreernent consntuted other agreements thie terms of which- provrde
for the use or occupauon by others of real or personat property owned‘by'the
state or a city, town, school’ d.lsmct, or vﬁlage district"<as deﬁned in RSA
72:23, 1(b).#° The'Court held that the City 'was reqmred to' 1mp0se ‘certain
conditions on licenses, ‘and thus was implicitly authorizéd o impose other
conditions-on-lcenses ‘consistent with the public good.22.The Court"agreed
that the telephone’company:s licenses “represent agreements] in therusual
sense of the term, to occupy and use public property” and:that the-provisiors
of RSA 72:23{1(b), ‘weré thus applicable 10.those licenses.#¥ The telephone
company argued! that the amendments to'the license ‘were invalidsbecause
they were not.required for the public good; however, the Court'disagreed and
ruled that “asmeasure or act is in the public good'if it-is.not forbidden bylaw
and. is to.be/reasonably pemiitted under all of the circumstances!"$4; .

"Rochéster’s efforts to mclude language from RSA 72:23, I(b) in ﬂltS pole
11censes qnded up “back before” the- Supreme Court after the’ rfexnand n
Rochester I 85 I Venzon I\few England, Ine. . C‘:ty of Rochester [Rachester

“IT]%8, Verizon advanced five reasons why RSA 72123, 1{b) d1d not allow the

77 New England Tel. & Tel. Co. v. City of Rochesier, 144NH’ 118, 119 740A;d 135,
136 (1999). S g B

8 14, st 119, 740 A2d & 135,

7 144 NH.'118, 740 A.2d 135 (1999).. ot UYL A

180 g B2y 0 A Ty, 0Lt T e e
[ ﬂ%‘u o

ey

8 RSA231 61, Voo o L Craen e et e T it an ot

£ 82 Rochester kat 121, 740 A24 2137, - cem o Tt o w.r, T
83 4, . S
B4 14, at 122, 740 A24 at 137, s e T T
85 4 at122, 740 A2da :33.., EREREX ; - ' .
86 141 N.H. 263, 855 A2d 497 (2004).

R I I, TR L% SN

-18-13




§ 18.09 MUNICIPAL TAXATION

City to tax its -use of the public ways. The Court rejected all five
arguments.?” The Court also-rejected Verizon’s, argument that the amend-
ment to the City’s pole licenses was not consistent with the public good.®®
‘The Court: remanded the case to the trial court on the issue of whether the
pole Licenses violated Verizon’s right to equal protection, but the Court did
point out.that in analyzing this constitutional argument, the legislatiow is
presumed to be valid and will be sustained if the classification drawn by the
statute is rationally related to a legitimate state interest, and that Verizon had
the burden to prove,that the classification was. arbitrary or, without some
reasonable ]ustlﬁcauon 89 The Court reversed the trial court §. graut of an
ahatement to Verizon -and remanded the cage for further proceedtngs,
pointing out that Venmn was only enutled toa tax abatement if i it camcd the
burden of provmg dtspropomonahty by estabhshmg that its property is
assessed at a higher percentage of fair market value than the percentage at
wluch pmperty generally is assessed in the City.9° ,

In Verizon New England, Inc. v. City of Rochester [Rachester JI’H],91 the
Court faced head-on the issue of whether the taxation of Verizon’s poles is
a violation of equal protection guarantees since the property of other utilities
in-the public.rights of way was not being taxed. The Court pointed .out that
the equal protection clause protects an entity from state.action which selects
it:out for discriminatory treatment by subjecting it to taxes not imposed on
others of the same-class.?% The Court found that the City was selectively
applymg RSA 72:23, I against Verizon since it was not taxing the electric or
gas companies for their use of public streets. 23 There might not have been an
equal protection violation if the City's sclected taxation was reasonably
related to a° legmmate state ‘interest. I-iowever, the Court could ﬁnd no
rational reason for selectively imposing the tax upon Verizon and not upon

7 1d. at 266-270, 855 A2d at 500-03.
B3 1d. a1 270, 855 A.2d at 503,
89 13 o

80 14 at272,855A2dat§04—05(thetnalcemhadgxamedmeabammentbasedon
Verizon's claim that the City failed to follow a recognized methodology in detm:mmng the

market value of Verizon®s use of the land pursnant to its pole licenses. The Supreme Court-

pointed out that while it was possible that a flawed methodology could Téad to a
disprogiortionate tax burden, the flawed methodology -does not, in and,of itself, prove the
disproportionate result).

81 156 N.H. 624, 940524237(2&07) . gy

92 1d. a0 630, 940 A.2d at 243 (quoting Allegheny Pittsbusgh C]oal Co v. County Comm’n:
of Webster Ciy., 488 U.5. 336, 345, 109 8. Cr. 633, 102 L. Ed. 2d 688 (1989))

Vo

95Tq at 631, 940 A2d @t 244. - . .o
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WHAT PROPERTY IS TAXABLE §18.11
other utilities that use .and occupy public property in the same manner -as
Verizon and, in fact, the Court could-not find any legitimate govemmeutal
interest that-was furthered by this disparate.treatment.8¢ - “

Note that in Town of Ossipee v. Whittier Ltfts Trust,® the Cotrt found that
A license agreement.in a state owued teIeccm:numcauogts tower was taxable
under RSA 72:23, 1% . . : Y.

§'-1s 10 ‘Sand and Gravel-Deposits - e

Real estate must be taxed mdependenﬂy of any mines or ores or any sand,
gravel loam’ or other depos1ts contained” on the real estate until those
mineral§ becomea source of proﬁt.’"”If the’ rmneral nghts are owned by a
person ther tha'n a person ownmg the’ fee sxmple in the real estate the sand
and gravel dep051ts or other mmes or ores rnay be taxed as Teal estate {6 the
person-owning thei 88~ "¢ T ~

$18.11 Leasehnlds . I LU

In New Hamps}ure taxation must be authortzed by statute.®# Sirice only
Teal“éstate has been® made subject to’ ’taxahou undér RSA 726 and since
leaseholds for a ten'n of years are ¢ eonsxdered persona'lty, they are not taxable
to the 1essee oo, Uuless the lessor and lessee have reaehed an, agreement to
the contrary, the lessor, as owner of the fee mt,emt, pays taxes on the;full
value of the land as if the leasehold interest dld not exist.1*! Leases of land

7 Y

L8

"Id wow T

%5 149 N.| H 679 827 AZd 989 (2003) )
o8 Id. } . o

1«97 RSA 72:13. See French v. Lyme. 7 N.H 63, 64,86 A. 323 824 (1913) (case dealt wnh
the taxahthty of timber standing. on-property prior to the constitutional amendment dealing
with the taxation of timber, however, in the opinion, the court:in dicta quoted Coal. Tax (3d
ed.) 635 indicating that: “{mines] and quarries, though the ownershtp of them is severed fmm
that of the suiface, are taxable as real estate., - ") “

P RSATLA - S T T ~

®% Verney Corp. v. Peterborough, 104 N.H. 368, 371-372, 188 A.2d"50, 53-54 (1963)
(nuthonzauon existed for tax on stock—m—trade of plaintff eoxpomtton)
‘r 300 Iud.lan
Al 2d 1.270 1271—f272 (‘1971} (Ieaseho!d mtr:rest ofIndtan Head I\aurmal Bank at Pease Air

ForceB&se fota: 15-year term with a. 10-year extenswn was not taxable, But butldmg bmlt on -
the land and owned by the bank was real estate atrdwas mxabfe) Note thatRSA IM 1,

Ii now spéetﬁcﬁlly indkes afl Teased pmperty a Pease sub}eet to local taxation unfess inside
the so-called diiport distriet? *

1! Ha.mpton Beach Casino, Inc, v. Town of Hampton. 140 NH. 785, 674 A. 2d 979
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MEMORANDUM
_ TO: Sen. Lou D’Allesandro
DATE: April 11, 2003
FROM: Diana Ferguson
IN RE: The telecommunications pole and wires property tax exemption and

the communications services tax

You have asked for history on legislation relative to both the subject tax provisions,
Further to this morning’s request, here is a preliminary outline of the chronology of these
developments:

1990

1991 -
7 gtatutory rate at 3% and raise the surcharge to 100%, thus setting the effective tax

1993

1996

1897

The legislature repeals the telephone pole and wire personal property tax while
instituting the communications services tax (CST). Chapter 9 (HB 1390), codified at
RSA 82-A. The tax is set at 3% (RSA 82-A:3 and 82-A:4) and is enhanced by a
temporary surcharge at the rate of 66 2/3 of the tax. Thus, the effective tax, collected
by the telephone companies form the consumers, is 5%.

Chapter 353 (HB 40) and Chapter 354(HB64) are adopted and continue CST

at 6%.

Chapter 350 (HB 51) is adopted, setting the CST’s combined rate for the biennium at
5.5% (effective rate), thus changing the surcharge to the rate that would be renewed
biennially through June 30, 2001. The base tax rate also remained at 3% through
the same period.

The New Hampshire Supreme Court decides N.E.T.&T. v. City of Franklin, holding
that poles and wires are personal property unless the legislature says otherwise,
thus depriving the municipalities of the power to tax them (not real property)

The Supreme Court of New Hampshire issues a advisory opinion on SB 73 that
declaring poles an wires to be real property is not unconstitutional and that

granting an exemptions for the telephone company (as opposed to the electric

" ¢ompany) is not unconstitutional because the use by the telephone companies is

1998

2001

- distinguishable from the use by the electric companies. SB 73 eventually dies but

its corresponding house bill passes (HB 707). Testimony at the hearings for HB 707
suggests the purpose of the exemption is to maintain a level field between the
telephone and electric companies for tax purposes as the CST is already being
imposed.

Chapter 304 (HB 707, 1997 session, prime sponsor Clifton Below) becomes
effective establishing the tax status of poles, wires and other conduits as real
property taxable by municipalities but also granting a conditional exemption for
poles and conduits of the telephone company so long as the CST tax remains
enhanced by surcharges over and above the rate set on RSA 82-A:3 and RSA-A:4.

Chapter 158 (HB 170) raises the base CST to 4.5% and continues the surtax (of 2.5%
since 1993) for an effective rate of 7% for the biennium ending June 30, 2003.

Iwill continue the compilation of the history you have requested. If we can provide you with

any further information, please let us know.
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MEMORANDUM

TO: Sen. Lou I’Allesandro
DATE: April 14, 2003
FROM: Diana Ferguson
IN RE: The telecommunications pole and wires property tax exemption and
: the communications services tax

You have asked for the chronology of the history on legislation relative to both the subject
tax provisions. You have also asked for legislative history of the telecommunications poles
and conduits property tax exemption including a review of that history for information
showing whether or not the telephone poles and wires exemption has been intended to be
permanent,

General description of the tax and the exemption

The communications services tax (CST) is part of a complex fabric of taxes interwoven to
provide revenue for the state. Examples of other threads in this web include (but are not
limited to) the business profits tax (BPT), the business enterprise tax (BET), the utility
franchise tax, the rooms and meals tax, the tobacco tax and the real estate transfer tax. The
CST is found at RSA 82-A. '

The CST is collected by the telephone companies from the consumers. According to the
Department of Revenue Administration Audit Division, the general rule is that
telecommunications service retailers remit the taxes due for services in, say, January by
the fifteenth day of February. (There is a quarterly option available to those at less than
$100 per month, such as hotels; taxes for January, February and March are due the
fifteenth day of April.)

The property tax status of telecommunications poles and conduits is found at RSA 72:8-a.
The telecommunications poles and conduits property tax exemption is found at RSA 72:8-b.
Adopted in 1997, it is a conditional exemption available so long as the rate of the CST
actually imposed by action of the legislature (the effective rate) exceeds the rate of the tax
set out in the CST statute’s sections RSA 82-A:3 (for intrastate service) and RSA 82-A:4 (for
interstate service). Put another way, so long as there is a surcharge.

Chronology (analysis drawn in part from bill testimony):

1990 ‘The legislature repeals the state telephone pole and wire personal property tax
while instituting the communications services tax (CST) in Chapter 9 (HB 1390), the
main provisions of which bill establish the BPT. In testimony then and since, the
CST is variously characterized as an excise tax or a sales tax. The taxissetin
‘statute at 3% and is enhanced by a temporary surcharge at the rate of 66 2/3 of the
base statutory tax. Thus, the initial effective tax is 5%.

1991 Chapter 353 (HB 40) and Chapter 354 (HB64) are adopted continuing CST statutory
rate at 3% and raising the surcharge to 100%, thus setting the effective tax at 6%.

1993 Chapter 350 (HB 51) is adopted, instituting the BET. Among other provisions, the

bill sets the CST’s combined rate for the biennium at 5.5% (effective rate) through
the biennium ending June 30, 1995. This rate in the surcharge is renewed biennially

sipe Hy 713 8/;@/03’
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(in session law) through June 30, 2001 (see below). The base statutory tax rate also
remains at 3% through the same period. A review of the bill and of the Senate
debates shows that the drop of half a percent in the CST surcharge is described as a
beneficial effect of the BETs closing a perceived loophole on the BPT. Similar drops
are set in the surcharges for the rooms and meals tax and the real estate transfer
tax. Finally, annual drops are provided for the BPT statutory rate over the
biennium. 1993 SJ 859-870, 1345-1353, and 1553-1576. (The final version of HB 51
includes language from the earlier defeated HB60 which sought to set the effective

rate for the CST at 5.75%.)

1995

1996 -

Chapter 96 (HB 442) is adopted continuing the CST effective rate of 5.5% through

the biennium ending June 30, 1997. In the Senate Journal, the bill was reported as

follows:
Sen. Danais [for Ways and Means): This bill extends the current tax rate for
the rooms and meals tax, the telecommunications tax and the real estate
transfer tax through the biennium. Support for the legislation comes from
keeping this rate temporary in order for the legislature to revisit the issue
every biennium in hopes of a reduction, however slight, similar to the fifty
cents per thousand reduction in 1993. The committee recommends ought to
pass. 1995 SJ 528.

The New Hampshire Supreme Court decides N.E.T.&T. v. City of Franklin, 114 NH
448, holding that poles and wires are personal property unless the legislature says
otherwise, thus depriving the municipalities of the power to tax them. Albeit that
municipalities have the legislatively-granted power to tax property, that power is for
real property or for property not already taxed by the state. Prior to the 1990 repeal

,of the state’s power to tax telephone company property, the municipalities had had
no power to tax that class of property. After-the-1890-2—

1997

The New Hampshire Supreme Court issues an advisory opinion on SB 73 that
legislation declaring poles and wires to be real property is not unconstitutional and
that granting an exemption for certain property of telephone companies (as opposed
to the electric companies) is not unconstitutional because the property use by the
telephone companies is distinguishable from the property use by the electric
companies, Opinion of the Justices, 142 NH 102. SB 73 eventually dies but its

.corresponding house bill survives re-referral and passes the next year (Chapter 304,
"HB '707). Testimony at the hearings for HB 707 suggests the purpose of the

exemption is to maintain a level field between the telephone and electric companies

for tax purposes as the CST is already being imposed; there is discussion of putting

1997

1997

‘the telecommunications business at a competitive disadvantage in the state if the
exemption were to be discontinued.

Chapter 294 (HB 566) is adopted, an act relative to the applicability of the property
tax to electric plants and pipelines. This bill is related to electric deregulation and
one issue in it is what constitutes real property for electric companies.

'_Chapter 130 (HB 51) is adopted continuing the CST effective rate of 5.5% through

the biennium ending June 30, 1999,
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Chapter 304 (HB 707, 1997 session, prime sponsor Clifton Below) is adopted and
becomes effective April 1, 1998, establishing the tax status of poles, wires and other
conduits used in telecommumcatmns as real property taxable by municipalities
while also granting a conditional exemption for telecommunications poles and
conduits so long as the CST tax remains ephanced by surcharges over and above the
base rate set in RSA 82-A:3 and RSA-A:4. The conditional exemption has a
prospective repeal (sunset) date of July 1, 1999. (See legislative history below.)

Chapter 163 (HB 596) continues the CST effective rate of 5.5% through the
biennium ending June 30, 2001. The bill also extends the prospective repeal of the
telecommunications poles and conduits property tax conditional exemption to July 1,
2001.

The New Hampshire Supreme Court decides N.E.T.& T. v. City of Rochester,
confirming that municipalities have the power under RSA 231:161 to make it a
condition of licensure under RSA 72:23, I (b), that land used and occupied by the a
telephone company under such license be subject to real property tax. In the case,
this power applied to the city’s amending the conditions of the telephone company’s
license “for the public good.”

HB 14386, an act reducing the temporary rate of the communications services tax
(Sponsor: Rep Young, Sull. 6), is a proposal to lower the temporary effective rate of
the CST from 5.5% to 4.5% for the years ending June 30, 2000 and June 30, 2001.
Testimony of the sponsor related the following:
Originally, we passed the surcharge and the communications tax. Every
speaker on the floor of the House and -- and Representative Kurk, I'm not
looking at anybody in particular, promised all of us that it was a temporary
tax. As we always do in New Hampshire, we first set up a temporary tax or a
temporary surcharge. We promise everybody that it's gonna be temporary,
here for two years, or four years, or whatever it is, and then we turn around
and we make it a permanent tax, or a permanent surcharge, or a permanent
increase.
If, in fact, that they had told the Floor of the House when they put in the
surcharge the first time that it wasn't -- it was gonna be permanent, ladies
and gentlemen, it would never have passed. And I suspect that -- that a lot of
people knew that it was gonna be permanent and they sort of played games
with the Legislature at that time and told them it was gonna be a temporary
tax.
I also suspect if they told them it was gonna be a permanent tax, that a lot of
small businesses, who are directly affected by this in the high-tech industry,
would have come out and said, All right, this is more than a 2-year pinch.
This is a long-term, non-economic growth process for our company that is
gonna hurt us job-wise and growth-wise for decades to come.
We are now in that process, and, hopefully, throughout the summer and --
and the next year's elections, that there will be a lot more emphasis on the
communications tax and how jobs will suffer in decades to come, because we
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had made a determination to tax which should be the backbone of our
economy for years to come. Thank you, Mr. Chairman.

CHAIRMAN KURK: Thank you, Representative Young. Questions from
Members of the Committee? Representative Vaughn?

REPRESENTATIVE VAUGHN: Just briefly. You're withdrawing this bill?

REPRESENTATIVE YOUNG: Yes, sir. Basically, I think the concept is it's
in lieu of the success that many of us have had with the interest and
dividends tax and inheritance tax; it's not practical from a budgetary
standpoint this year. To the extent that those taxes hadn't had such good
success on the floor, I'm saying that this would be the best time to bring this,

but not now.

And then, later in the transcript:
CHAIRMAN KURK: No, the question was: What tax you could use or what
tax system should be used to raise the necessary revenues, since you've
decided that this tax doesn't make sense; that the interest and dividends tax
doesn't make sense, and the state legacy's tax doesn't make sense?

REPRESENTATIVE YOUNG: First off, this bill doesn't get -- take away the
communications tax. So, all it does, it decreases the communications tax. It
doesn't -- it doesn't get rid of it, nor am I suggesting in this tax that we will
have the luxury of being able to get rid of those taxes. I--Idon't think we
will, no. I'm not suggesting that the communications tax be disbanded.

Transcript of hearing before House Finance Committee, Wednesday, January 26,
2000; the bill is reported out of House Finance as ITL (report adopted 3/9/2000).

Chapter 158 (HB 170) raises the base CST to 4.5% and continues the surtax (of 2.5%
since 1993) for an effective rate of 7% for the biennium ending June 30, 2003. The
bill also extends the prospective repeal of the telecommunications poles and conduits
property tax conditional exemption to July 1, 2003.

HB 705, an act (New Title) establishing a committee to study the application of the
communications services tax to the provision of Internet services and relative to the
rate of the communications services tax and the property tax exemption for wooden
poles and conduits (Sponsors: Rep. Thomas, Belk. 31; Sen. Eaton, Dist. 10), passes
the House on April 10, 2003, by a division vote of 231-124. Among other provisions,
the bill seeks to continue the effective CST rate of 7% for the biennium ending June
30, 2005. The bill also extends the prospective repeal of the telecommunications
poles and conduits property tax conditional exemption to July 1, 2005.

SB 151, an act relative to the taxation of telecommunications poles and conduits
(Sponsor: Sen. Green) is reported out of Energy and Economic Development as re-
refer and then tabled in the Senate (3/27/03, no further action as of today).
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2003 SB 102, an act relative to the taxation of telecommunications poles and conduits
(Sponsor: Sen. I’Allesandro) is reported out of Ways and Means as ought to pass as
amended and then tabled in the Senate (3/27/03, no further action as of today).

Legislative History of HB 707, Chapter 304, Laws of 1998.

HB 707 was introduced (copy attached) as follows:

AN ACT relative to municipal taxation of utility property.

SPONSORS: Rep. Below, Graf 13; Rep. J. Bradley, Carr 8; Rep. MacGillivray, Hills
21; Sen. F. King, Dist 1; Sen. Whipple, Dist 8; Sen. McCarley, Dist 6
COMMITTEE: Science, Technology and Energy

ANALYSIS
This bill clarifies the types of utility property which are subject to property taxation
by municipalities. :
And the body of the bill:

1 Utilities and Electricity Suppliers. RSA 72:8 is repealed and reenacted to read as
follows:

79:8 Utilities and Electric Suppliers. Poles, towers, conduits, pipelines, stationary
storage tanks, wires, cables, structures, machinery, and fixtures of all kinds and
descriptions, except telecommunications central office equipment, owned by a person or
corporation operating as a public utility as defined in RSA 362:2, operating as an
electricity supplier, as defined in RSA 374-F:2, II, operating as a petroleum products
supplier, or operating as a telecommunications services provider, generafing, producing,
supplying, distributing electricity or light, or used in transporting or supplying natural
gas, crude petroleum, refined petroleum products, or steam, or combinations thereof, or
providing telecommunications services, shall be taxed as real estate in the municipality
or place in which the property or any part of it is situated.

The bill was re-assigned to Local and Regulated Revenues which, after a hearing on
February 20, 1997, reported it out for March 12, as follows:

HB 707-L, relative to municipal taxation of utility property. RE-REFER TO
COMMITTEE

Rep. Stephen G. Avery for Local and Regulated Revenues: The committee had two
bills dealing with the deregulation issues of electrical power rates, HB 707-L and HB
566-FN-A-L. HB 566 was amended and voted OTP/A by the committee to take care
of the most pressing issues. There are far more questions to be asked on this '
complicated issue and the committee wants the time to look at all aspects of
deregulation. Therefore, we would ask your support on re-referral. Vote 14-0.

1997 HJ 359; the re-refer report was adopted on the consent calendar.
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The bill was heard again on September 17 and October 7 of 1997, then reported out as
ought to pass with amendment. The amendment and report were adopted January 7, 1998

as follows:

HB 707-L, relative to municipal taxation of utility property. OUGHT TO PASS
WITH AMENDMENT

Rep. Jean R. Wallin for Local and Regulated Revenues: This bill, as amended, finally
distinguishes between real property that is subject to local taxation and personal
property that is not. All utility poles will be taxed equally whether they are owned
by electric companies or telecommunications companies. The amendment attempts
to address some concerns of the telecommunication industry by exempting wires,
fiber optics, switching equipment and other transmission devices. Our cities and
towns fear losing revenue should pending court cases be decided in favor of the
electric utilities challenging pole taxation on the basis of equality of taxation. If all
poles are taxed equally, this danger may disappear. Vote 13-0.

Amendment (0043h)

Amend the title of the bill by replacing it with the following:

AN ACT relative to municipal taxation of telecommunications poles and conduits.
Amend the bill by replacing all after the enacting clause with the following:

1 New Section; Property Taxation of Telecommunications Poles and Conduits.
Amend RSA 72 by inserting after section 8 the following new section:

79:8-a Telecommunications Poles and Conduits. All structures, poles, towers,
and conduits employed in the transmission of telecommunication or cable
services shall be taxed as real estate in the town in which such property or
any part of its is situated. Wires, fiber optics, switching equipment, and other
telecommunications or cable services transmission devices and equipment
owned by a person or corporation operating as a telecommunications or cable
services provider shall not be taxable as real property.

9 Effective Date. This act shall take effect April 1, 1998.

AMENDED ANALYSIS

This bill clarifies the types of telecommunications property which are subject to
property taxation by municipalities.

Adopted.

Rep. Wallin spoke against referring the bill to Finance.

Rep. Kurk spoke in favor and yielded to questions.

Report adopted and referred to Finance.

Rep. Joseph Foster declared a conflict of interest and did not participate.
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The bill was heard in House Finance on January 12 and 14, 1998; copies of the transcripts
are attached. As to mention of the temporary or permanent nature of the conditional
exemption, that aspect had not yet developed in the bill, though it had been raised in the
prior committee’s hearings in the Fall of 1997 (minutes and materials in bill file for Local
and Regulated Revenues) . At this stage, the bill is still seeking to bring
telecommunications poles, wires and conduits into a taxable status for municipalities.
Nonetheless, there is reference {(at p.25) in the testimony of Jeanne Conroy, representing
Bell Atlantic, to a bit of history on the surcharge (to which the conditional exemption is
attached), concerning the question of the interwoven taxes and preserving the level playing
field as between telecommunications and electric companies. Ms. Conroy says:

First, it's important to note that personal property of the telephone company has
never been subject to a local property tax during the 20t Century. Although electric
companies were subject to a local property tax, railroad companies, telegraph and
telephone companies were subject to a state property tax on their personal property.
Telephone personal property was valued and assessed by the state, and the revenues
from that tax went to the general fund. Even when the stock and trade tax was
eliminated and the business profits tax was enacted, telephone companies continued
to pay a state personal property tax in addition to the business profits tax, until
1990.

Of course, telephone company real estate was always subject and continues to be
subject to the local property tax. By that, I mean land and buildings is subject to the
local property tax. When the state personal property tax on telecommunications was
repealed in 1990 and replaced with the communications excise tax, the revenues
generated by the communications excise tax also went to the state. In fact, as I'm
sure Chairman Kurk recalls, the amount of revenues earmarked for the state were
roughly doubled in 1990, because the proposed three percent communications excise
tax was transformed into a five percent tax, through a surcharge, to remedy a state
budget deficit problem at that time. Although everyone contemplated that the
surcharge would be gradually phased out, that never happened, and
telecommunications customers continued to be burdened by an excise tax, which is
currently at 5.5 percent. The revenues raised from the communications excise tax
continued to grow each year, and will raise approximately $40 million from
telecommunications customers this year.

Ms. Conroy goes on to say, at p.27:

Now, back down memory lane for a moment. One of the major reasons that the
legislature eliminated the property tax on poles, wires and conduit and equipment in
1990 and substituted the communication services tax was because the property tax
did not apply fairly to all providers of telecommunication service. New
telecommunications providers competing with the local telephone companies in New
Hampshire were wireless providers who had no property in the state. It wasnot a
level playing field, because the traditional local telephone company was
paying millions of doilars in property taxes and new entrants into the
market, because of differences in technology, were paying virtually
nothing. Substituting the communication services tax for the property tax
_ established a level playing field, because it applies equally to all
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telecommunication services, whether the service is provided by a
traditional telephone company, by a cellular company, by a cable company
or by an Internet company, because it's a tax on revenues rather than
property. It is so effective that the state tax revenues attributable to this
tax continue to grow each fiscal year.

The legislature's decision to broaden the tax base by focusing on revenues
from the service rather than property was clearly the right choice, given
the current trend to enter the telephone business using wireless
technologies or the Internet. By re-imposing a property tax, the legislature
would be undoing a.comprehensive, very successful tax policy that was established
in 1990 to prepare New Hampshire for the 21% Century, which taxes all
communications providers at a fair and equal manner. Creating a level playing field
and taxing all communications providers is a fair ~ in a fair and equal manner was
an important goal in 1990 and continues to be important today. That is what is
important, taxing all communications providers in a fair and equal manner. It is not
important to tax telephone companies and electric companies. We are not competing
with each other in the same way.

[Emphasis added.]

Ms. Conroy’s position is echoed later, at p. 34, in the testimony of Dom D’Ambruoso of the
New Hampshire Telephone Association:

Until 1990 personal property of telephone companies was centrally assessed by the
Department of Revenue Administration, pursuant to RSA 82, the statewide personal
property tax on telephone companies. In 1990, the legislature repealed RSA 82 and
abandoned this property-based tax in favor of a type of sales tax on
telecommunication services, known as the CST, to be applied equally to all providers
of communication services. The CST had two objectives, one to level the playing
field in the telecommunications industry, and second, to increase revenue for the
state, subject to the imperative that it be revenue neutral for municipalities.

These two objectives of the CST were met. It achieved tax equity in the rapidly
expanding world of competing technologies for telecommunication services.
Secondly, it generated enhanced revenues for the state government in a manner
which does not impact the cities and towns. Now, in enacting CST, the legislature
created the level playing field so that taxation of telecommunication services would
not be distorted by the happenstance of how much tangible property a provider
requires for its particular service. Up to the time that the CST was passed, certain
communications providers, such as paging, microwave, satellite and cable companies
did not pay the local property tax. That tax was borne by the facilities based
providers, which are the telephone company members of the NHTA.

The bill as Finance had received it was reported out as ought to pass and was adopted on a
voice vote on February 12, 1998, as follows:

HB 707-L, relative to municipal taxation of telecommunications poles and conduits.
OUGHT TO PASS
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Rep. Charles L. Vaughn for Finance: RSA 72:8 is the statute that allows
municipalities to tax fixtures of all kinds and descriptions that belong te electric and
gas companies. Almost 100 years old, the law's taxing provisions are a significant
part of some communities' tax base. Electric companies are challenging the fairness
of the law and seeking tax abatements from municipalities because their property is
taxed but not the utility property which belongs to telephone companies. This bill
removes this risk by eliminating inconsistencies in the law and permits
municipalities to tax all poles and conduits regardless of ownership. Studied for over
a year, amended to protect municipalities, the bill was passed by the House on a
voice vote and sent to the Finance Committee. The Finance Committee voted to
ensure the protection of municipalities to tax all poles and conduits ignoring
ownership. The Committee recognizes that this bill adds a burden on certain
telecommunications service providers, upsetting the tax equity plan worked out by
the legislature in 1990. Vote 19-0.

Adopted and ordered to third reading.
Rep. Joseph Foster declared a conflict of interest and did not participate.

The bill then passed to the Senate where it was referred to Ways and Means. The bill was
heard on March 31, 1998 (transcript copy attached) and there was much discussion of the
need to treat telephone poles and electrical poles the same way and, in contrast, much
concern about the anti-competitive impact of the taxation on the telephone company (for
example, Bell Atlantic’s representative again visits the “level field” concept). The bill was
reported out as ought to pass with amendment and with a second new title. It is here that
the exemption mechanism first appears in the bill itself. See attached copy of Senate
Journal pages for April 9 for the amended bill and the debate. See also attached pages from
June 18, 1998, relative to adoption of the Conference report (and pages from January 29,
1998, relative to SB 73 in which reference is made to HB 707). The exemption transformed
from a flat exemption (April 9) to a conditional exemption (June 18).

Attached also please find the bill in its final form. It is worth noting that the central theme
thorough the process of renewals of the original HB 707 exemption scheme has been the
preservation of the delicate interweaving of the various tax methods used in the state,

Constraints of time have not allowed a comparison of SB 73 in depth with HB 707 at this
point. Please advise if you would like me to proceed with that task.

Of course, if we can provide you with any further information, please let us know.




State of Nefw Humpshire
Bepartment of Reverwe Administration
61 South Spring Street, H.0. Box 457
{oncord, 03302-0457

Stanley K. Arnold

Hovmmissioner

April 19, 1990

Representative Donna Sytek
Chairman

House Ways and Means Committee
Room 204, Legislative Office Bldg.

Dear Representative Sytek:

We have received several Iinquiries from local assessors
concerning the taxability of telephone company property. The
general nature of the inquiry is whether or not the local towns can

tax telephone property now, as a result of the adoption of the
Communications Services tax.

The guestion being asked 1is "what is taxable" (telephone
poles, the wires, switching units, etc.) and how do the local
assessors determine the values.

I did not attend all of the hearings, but I do not recall the
issue of local taxation of telephone property being discussed. I
believe that this issue should be decided by the legislature
because of the associated questions raised by similar property
taxed under RSA 72:8. Could you confirm whether the legislature
addressed the issue of local taxation of telephone property?

Finally, many states classify telephone poles, wires, etc. as
personal property rather than as real property. I believe failure
to address this issue could lead to protracted litigation at the
local level. This issue is no longer a state-level revenue issue,
but now impacts the local municipalities. Should this issue be
addressed by the Ways and Means Committee or the Municipal and

County Government Committee? I would appreciate your comments on
this issue.

Sincerely,

Stanley R. Arnold,
Commissioner

Telephone: (603) 271-2191
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April 19, 19380

Stanley R. Armold, Commissioner
Dept. of Revenue Administration
61 South Spring Street

Concord, New Hampshire 03301

Degar Stan:

Thank you for your letter of April 19, 1990, concerning the
taxability of telephone company property. The legislature
did not address the issue of whether or not the property
formerly taxed at the state level could be, or should be
taxed by the local municipalities. The amendment to RSA 72
was made at the request of the NHMA, because they were con-
cerned that the land and buildings would not be taxahle after
repeal of RSA 82-C. They did not raise the issue of other
telephone property.

I would agree that the legislature should look at the broader
issue of how this property should be classified for local
property tax purpeses. I have directed our telecommunications
subcommittee, in consultation with the Municipal and County
Government Committee, to look at this issue and prepare legis-
laticen for the 1991 legislative session., Once legislation is

intreduced, it will be decided which committee should conduct
the hearings.

I hope this answers your questions. and if you have any
further question, please contact me.

Sincerely,

Rep. Donna P. Sytek

Chairman
HWays and Means Committee

ce: Kathleen M, Veracco
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HOUSE COMMITTEE ON MUNICIPAL AND COUNTY GOVERNMENT
EXECUTIVE SESSION on SB 133-FN

BILL TITLE: relative to reestablishing the exemption from property taxation for
telecommunications poles and conduits.

DATE: March 24, 2011

1LLOB ROOM: 301

Amendments:
Sponsor: Rep. OLS Document #:
Sponsor: Rep. OLS Document #:
Sponsor: Rep. OLS Document #:
Maotions: OTPJOTP/A, ITL, RETAIN (Please circle one.}

Moved by Rep. Burt
Seconded by Rep. Coffey

Vote: - 9-7 (Please attach record of roll call vote.)

Motions: OTP, OTP/A, ITL, RETAIN (Please circle one.)
Moved by Rep.
Seconded by Rep.

Vote: (Please attach record of roll call vote.)

CONSENT CALENDAR VOTE: Yes(Ngdplease circle one)
(Vote to place on Consent Calendar must be unanimous.)

Statement of Intent: Refer to Committee Report

Respectfully submitted,

Rep. Philip Munck, Clerk
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HQUSE COMMITTEE ON MUNICIPAL AND COUNTY GOVERNMENT
EXECUTIVE SESSION on SB 183-FN

BILL TITLE: relative to reestablishing the exemption from property taxation for
telecommunications poles and conduits.

LOB ROOM: 301

Amendments:
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Sponsor; Rep. OLS Document #:
Sponsor: Rep. OLS Document #:
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Motions: OTP, OTP/A, ITL, RETAIN (Please circle one.)
‘Moved by Rep.
Seconded by Rep.

Vote: (Please attach record of roll call vote.)

CONSENT CALENDAR VOTE: Ylease circle one}

(Vote to place on Consent Calendar must be unanimous.)

Statement of Intent: Refer to Committee Report

Respectfully submitted,

Rep. Philip Munck, Clerk
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March 24, 2011

~ HOUSE OF REPRESENTATIVES

REPORT OF COMMITTEE

The Majority of the Committee on MUNICIPAL AND

COUNTY GOVERNMENT to which was referred SB133-

FN,

AN ACT relative to reestablishing the exemption from
'property tax@tion for telecommunications poles and
conduits. Having considered the same, report the same
with the recommendation that the bill OUGHT TO

PASS.

Rep. John A Burt

FOR THE MAJORITY OF THE COMMITTEE

Original: House Clerk
Cc: Committee Bill File




MAJORITY

COMMITTEE REPORT
Committee: MUNICIPAL AND COUNTY GOVERNMENT
Bill Number: SB133-FN
Title: relative to reestablishing the exemption from

property taxation for telecommunications poles
and conduits.

Date: | March 24, 2011

Consent Calendar: NO

Recommendation: OQUGHT TO PASS
STATEMENT OF INTENT

The purpose of SB133 is to reinstate the property tax exemption on telephone polls
owned by telecommunication companies.

The majority of the committee believe that it is not in the best interest of businesses
and consumers of New Hampshire to assess property taxes on communications
poles and conduits. Local governments have never before had the right to assess
property taxes on telecom poles and conduits. Such a tax would result in new costs
to the communications companies that would undoubtedly be passed on to
businesses and residents who rely on landline phones, especially low income
households and the elderly. As more consumers move to wireless and other
technology, the burden of this tax will be on the shoulders of fewer and fewer
landline consumers. While we continue to encourage broadband expansion in our
rural areas, we must remember that investment by these companies in their
infrastructure will not continue if every pole they erect becomes a liability. The cost
of assessing the communications poles and conduits could cost several thousands of
dollars in each community. In short, a tax is a tax. If there is one message that the
voters sent us in November, it is that they do not want us looking for ways to
expand the areas the governmént can levy taxes on businesses and individuals,
Many of us were elected on a promise of no new taxes, and SB 133 keeps that
promise.

Vote 9-7

Original: House Clerk
Cc: Committee Bill File



Rep. John A Burt
FOR THE MAJORITY

Original: House Clerk
Cc: Committee Bill File
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SB133-FN, relative to reestablishing the exemption from property taxation for telecommunications
poles and conduits. QUGHT TO PASS,

Rep. John A Burt for the Majority of MUNICIPAL AND COUNTY GOVERNMENT. The purpose
of SB133 is to reinstate the property tax exemption on telephone polls owned by telecommunication
companies.

The majority of the committee believe that it is not in the best interest of businesses and consumers
of New Hampshire to assess property taxes on communications poles and conduits. Local
governments have never before had the right to assess property taxes on telecom poles and conduits.
Such a tax would result in new costs to the communications companies that would undoubtedly be
passed on to businesscs and residents who rely on landline phones, especially low income households
and the elderly. As more consumers move to wireless and other technology, the burden of this tax
will be on the shoulders of fewer and fewer landline consumers. While we continue to encourage
broadband expansion in our rural areas, we must remember that investment by these companies in
their infrastructure will not continue if every pole they erect becomes a liability. The cost of
assessing the communications poles and conduits could cost several thousands of dollars in each
community. In short, a tax is a tax. If there is one message that the voters sent us in November, it is
that they do not want us looking for ways to expand the areas the government can levy taxes on
businesses and individuals. Many of us were elected on a promise of no new taxes, and SB 133 keeps
that promise. Vote 9-7,

Original: House Clerk
Ce: Committee Bill File
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Rafeal, Linda -

From: Goulette, Aaron

Sent:  Thursday, March 24, 2011 3:47 PM
To: Rafeal, Linda

Subject: RE: Majority Blurb on SB 133 update

-r; The majority of the committee believe that it is not in the best interest of businesses and
consurners of New Hampshire to assess property taxes on communications poles and conduits.
Local governments have never before had the right to assess property taxes on telecom poles and
conduits. Such a tax would result in new costs to the communications companies that would
undoubtedly be passed on to businesses and residents who rely on landline phones, especially
low income households and the elderly. As more consumers move to wireless and other
technology, the burden of this tax will be on the shoulders of fewer and fewer landline
consumers. While we continue to encourage broadband expansion in our rural areas, we must
remember that investment by these companies in their infrastructure will not continue if every
pole they erect becomes a liability. The cost of assessing the communications poles and conduits
could cost several thousands of dollars in each community. In short, a tax is a tax. If there is one
message that the voters sent us in November, it is that they do not want us looking for ways to
expand the areas the government can levy taxes on businesses and individuals. Many of us were
elected on a promise of no new taxes, and SB 133 keeps that promise.

From: Goulgtte, Aaron

Sent: Thursday, March 24, 2011 3:15 PM
To: Rafeal, Lin
Subject: Majority
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REGULAR CALENDAR

March 24, 2011

HOUSE OF REPRESENTATIVES

REPORT OF COMMITTEE

The Minority of the Committee on MUNICIPAL AND

COUNTY GOVERNMENT to which was referred SB133-

FN, -

AN ACT relative to reestablishing the exemption from
property taxation for telecommunications poles and
conduits. Having considered the same, and being
unable to agree with the Majority, report with the
following Resolution: RESOLVED, That it is

INEXPEDIENT TO LEGISLATE.

Rep. Kris E Roberts

FOR THE MINORITY OF THE COMMITTEE

Original: House Clerk
Ce: Committee Bill File




MINORITY

COMMITTEE REPORT
Committee: MUNICIPAL AND COUNTY GOVERNMENT
Bill Number: SB133-FN
Title: relative to reestablishing the exemption from

property taxation for telecommunications poles
and conduits.

Date: March 24, 2011

Consent Calendar: NO

Recommendation: INEXPEDIENT TO LEGISLATE
STATEMENT OF INTENT

The sponsors of SB 133 stated that the failure to pass SB 133 granting tax-exempt
status to underground conduit systems and telephone poles would resulf in a new
tax. In many ways this is a play on words. The general court can’t grant a property
tax exemption, abatement, or credit unless there was a tax currently in place. So
failure to pass SB 133 would no¢t result in a new tax. SB 133 in fact reinstates an
exemption that over 60% of this body voted to eliminate. SB 133 1s government
getting involved in the free-market system by requiring the local property owner to
support major corporations such as Comcast, Time Warner, Metrocast, FairPoint
and numerous others through their tax dollars. Despite what many people stated
for many communities this wouldn’t result in increased taxes, resulting in larger
budgets. It would mean that in most communities everyone would be treated fairly
and would be required to pay equal taxes based on assessed value.

Rep. Kris E Roberts
FOR THE MINORITY

Original: House Clerk
Cc: Committee Bill File




REGULAR CALENDAR

MUNICIPAL AND COUNTY GOVERNMENT

SB133-FN, relative to reestablishing the exemption from property taxation for telecommunications
poles and conduits. INEXPEDIENT TO LEGISLATE.

Rep. Kris E Roberts for the Minority of MUNICIPAL AND COUNTY GOVERNMENT. The
sponsora of SB 133 stated that the failure to pass SB 133 granting tax-exempt status to underground
conduit systems and telephone poles would result in a new tax. In many ways this is a play on
words. The general court can’t grant & property tax exemption, abatement, or credit unless there was
a tax currently in place. So failure to pass SB 133 would not result in a new tax. SB 133 in fact
reingtates an exemption that over 60% of this body voted to eliminate. SB 133 is government getting
involved in the free-market system by requiring the local property owner fo support major
corporations such as Comcast, Time Warner, Metrocast, FairPoint and numerous others through
their tax dollars. Despite what many people stated for many communities this wouldn't result in
increased taxes, resulting in larger budgets. [t would mean that in most communities everyone
would be treated fairly and would be required to pay equal taxes based on assessed value.

Qriginal: House Clerk -
Ce: Committee Bill File



SB 133 Min Rep
ITL
Rep Roberts

The sponsors of SB 133 stated that the failure to pass SB 133 granting tax-
exempt status to underground conduit systems and telephone poles would
result in a new tax. In many ways this is a play on words. The general court
can’t grant a property tax exemption, abatement, or credit unless there was a
tax currently in place. So failure to pass SB 133 would not result in a new
tax. SB 133 in fact reinstates an exemption that over 60% of this body voted
to eliminate. SB 133 is government getting involved in the free-market
system by requiring the local property owner to support major corporations
such as Comcast, Time Warner, Metrocast, FairPoint and numerous others
through their tax dollars. Despite what many people stated for many
commuinities this wouldn’t result in increased taxes, resulting in larger
budgets. It would mean that in most communities everyone would be treated
fairly and would be required to pay equal taxes based on assessed value.
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