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HB 1324 - AS INTRODUCED
1998 SESSION
98-2003
01/09
HOUSE BILL 1324
AN ACT requiring parental notification before abortions may be performed on certain
minors.

SPONSORS: Rep. Adams, Merr 9; Rep. Lyman, Carr 5; Rep. Boyce, Belk 5; Rep. Flora, Hills 15;

Rep. Letendre, Hills 15

COMMITTEE: Judiciary and Family Law

ANALYSIS

This bill prohibits any physician from performing an abortion on certain minors or incompetent
females without giving 48 hours' written notice, in person or by certified mail, to a parent or
guardian.

This bill provides a procedure for alternate notice in certain circumstances.

A violation of these requirements constitutes a class B misdemeanor.

Explanation: . Matter added to current law appears in bold italics.

Matter removed from current law appears [in-brackets-and-strueldthrough:]
Matter which is either (a) all new or (b) repealed and reenacted appears in regular type.
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HB 1324 - AS INTRODUCED
98-2003
01/09
STATE OF NEW HAMPSHIRE
In the Year of Our Lord One Thousand Nine Hundred and Ninety-Eight

AN ACT requiring parental notification before abortions may be performed on certain
minors.

Be it Enacted by the Senate and House of Representatives in General Court convened:

1 Legislative Purpose and Findings.
I. Itis the intent of the legislature in enacting this parental notification provision to further
the important and compelling state interests of protecting minors against their own immaturity,

fostering the family structure and preserving it as a viable social unit, and protecting the rightsof

parents to rear children who are members of their household.
II. The legislature finds as fact that:
(a) Immature minors often lack the ability to make fully informed choices that take

account of both immediate and long-range consequences.

(b) The medical, emotional, and psychelogical consequences of abortion are serious and
can be lasting, particularly when the patient is immature.

(¢) The capacity to become pregnant and the capacity for mature judgment concerning
the wisdom of an abortion are not necessarily related.

(d} Parents ordinarily possess information essential to a physician's exercise of best
medical judgment concerning the child.

(e) Parents who are aware that their minor daughter has had an abortion may better
ensure that she receives adequate medical attention after her abortion.

III. The legislature further finds that parental consultation is usually desirable and in the
best interests of the minor.

2 New Subdivision; Parental Notification Prior to Abortion. Amend RSA 132 by inserting after
section 21 the following new subdivision:
Parental Notification Prior to Abortion
132:22 Definitions. For purposes of this subdivision, the following definitions shall apply:

I. "Abortion" means the use of any means to terminate the pregnancy of a female known to
be pregnant with knowledge that the termination with those means will, with reasonable likelihood,
cause the death of the fetus.

II. "Emancipated minor" means any minor female who is or has been married or has by court
order or otherwise been freed from the care, custody, and control of her parents.

ITI. "Fetus" means any individual human organism from fertilization until birth.

IV. "Guardian" means the guardian or conservator appointed under RSA 464-A, for pregnant

females.
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HB 1324 - AS INTRODUCED
-Page 2 -
V. "Minor" means any person under the age of 17.
VI. "Parent" means a parent or guardian of a pregnant minor.
132:23 Notification Required.

) 1. No abortion shall be performed upon an unemancipated minor or upon a female for whom
a guardian or conservator has been appeinted pursuant to RSA 464-A because of a finding of
incompetency, until at least 48 hours after written notice of the pending abortion has been delivered
in the manner specified in this section. _

II. The written notice shall be addressed to the parent or guardian at the usual place of abode of
the parent or guardian and delivered personally to such parent or guardian by the physician or an agent.

II1. In lieu of the delivery fequired under paragraph II, notice may be made by certified mail
addressed to the parent or guardian at the usual place of abode with return receipt requested and
with restricted delivery to the addressee, which means the postal employee shall only deliver the
mail to thel authorized addressee.

IV. For purposes of this subdivision, time of delivery shall be deemed to occur at noon on the
next day on which regular mail delivery takes place, subsequent to mailing. |

132:24 Alternate Notification. |

I. If the pregnanf minor declares in a signed written statement that she is a victim of sexual
abuse, neglect, or physical abuse by either of her parents or her legal guardian, then the attending
physician shall give the notice required by this subdivision to a brother or sister of the minor who is
over 21 years of age, or to a stepparent or grandparent sm

'morﬁon shall certify in the minor’s medical record that the physician has

received the written declaration of abuse or neglect.
II. Any physician relying in good faith on a written statement under this section shall not be
civilly or criminally liable under any provisions of this subdivision for failure to give notice.

132:25 Penalty. Any person who performs an abortion in violation of this subdivision shall be
guilty of aclass B misdemeanor. Such person may aiso be sued in a civil action by a person
wrongfully denied notice. A person shall not be held liable under this section if the person
establishes by written evidence reliance upon evidence sufficient to convince a careful and prudent
person that thé representations of the pregnant minor regarding information necessary to comply
with this section are bona fide and true, or if the person has attempted with reasonable diligence to
deliver notice, but has been unable to do so. A physician relying in good faith on a written statement
under RSA 132:24 shall not be held liable for failure to give notice.

132:26 Severability. If any provision of this subdivision or the application thereof to any person
or circumstance is held invalid, such invalidity shall not affect the provisions or applications of this
subdivision which can be given effect without the invalid provisions or applications, and to this end,
the provisions of this subdivision are severable.

3 Effective Date. This act shall take effect January 1, 1999.
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HOUSE ‘COMMITTEE ON JUDICIARY AND FAM%Y LAW
ILE papy

BILL TITLE: requiring parental notification before abortlons may be performed on
certain minors.

PUBLIC HEARING ON HB 1324

DATE: Jan. 14, 1998
LOB ROOM: 206-208 Time Public Hearing Called to Order:  9:35

Time Adjourned: 12:15

(please circle if present}

< Keans>lLetendre, Mirsk.l
Moymha o and M Smilh>

Bill Sponsors: Reps. Adams, Lyman, Boyce, Flora, Letendre

TESTIMONY

*  Use asterisk if written testimony and/or amendments are submitted.

Rep. S. Adams, sponsor, supporting

-potential problems - child molestation, molester unknown to parents could arrange for an
abortion - 16 year old daughter gets pregnant - takes staff or peer advice and gets abortion unknown
to parents - 15 year old complies with wishes and she has complications later - parents will be at a
loss

-this bill is needed for basis of “family first” philosophy

Rep. Landy Lyman, sponsor, supporting
-this bill has nothing to do with choice, it is about parental notification
-pressure from pregnancy, money, etc
-years later these girls often have emotional trauma

Question - Rep. A. Peterson - do you think a bill like this would increase back door abortions?
Answer - No

Rep. Barbara Richardson, what about limits of informing, brother, sister, grandmother
Answer - expand to any adult

*Rep. Kathleen Flora, sponsor, supporting
© -ask committee to think back to when they were 14 years old and invincible and how wise
your decision making was
-632: aggravated felonious sexual assault
-626  criminal code

Rep. Marjorie Smith - how does this relate to education in schools?



Answer - personally in favor

Rep. T. Colburn - this would not restrict having an abortion without parents knowledge
Answer - parental notification

Rep. Andrew Peterson - did you say a child of 14 couldn’t make choice

Answer

Rep. Andrew Peterson - page 2 16-22 specific - if it does not get to level of criminality, should it
expand ‘

Answer - family member

Rep. Irene Pratt - even if not a written statement, shouldn’t physician notify in case of criminality
Answer, ves

Question Marjorie Smith - doesn't notice kick in by bill only with written statement

Answer - keep the family involved

Question - Rep. Irene Pratt - do you see anyone else as an outlet to avoid friction?

Answer - friction always a part of relationships

Rep. Evelyn Letendre - co-sponsor, supporting
-this is not an anti-abortion bill
-bill does not force minor to notify offending parent
-life altering procedure which we should monitor just as we do other acts involving minors

Question: Rep. Susan Clay, could we have more abuse by encouraging the written statement by child
making false accusations
Answer - I suppose so - but hope not

*Sheila Evans - opposed - NH Family Planning Council
-cannot mandate trust and communication between family members
-teens who wish to maintain confidentiality will be forced to seek back door procedures

Question: Rep. Irene Pratt - do you track family involvement in decision making?
Answer - communications important value, but not aware of individual tracking

Question - Rep. T. Colburn - does bill require permission or consent?
Answer - the follow through of the bill - those minors most likely not to confide are those most in
danger

Question Rep. T. Colburn - would you favor when other people notified?
Answer - no don’t want minor making up a reason to seek own option

Question: Rep. K. Smith - what about current laws that protect minors and chance of false charges?
Answer - less need for because no written permission

*Rep. Carol Moore - opposing
-pro-family as a practitioner
-over 70% of parents are notified in states with our without parental notification laws

Philip Morrison, NH Right to Life - supporting
-parents know best when it comes to children
-virtually every other medical procedure requires parental notification
-need input of parents to make most important decision of life

Question - Rep. Lionel Johnson - is this an abortion bill or not?
Answer - no - parents have rights and responsibilities to child



Rep. N. Sabella - oppose

-page 1 findings are questionable

-placing undue burden on young women who make mistakes through their own immaturity
or others

-we should be life affirming which does not always mean carrying a pregnancy to term

full-term pregnancy is more dangerous than abortion

-parental care does not biblically mean only in legal sense

-we all should be concerned about the youth of our society

-we aren’t really showing compassion to the young women if we do not choose to deal with
the young men who do the impregnating

Question - Rep. Kevin Smith
-which of page 1 do you disagree with?
Answer - some may be fact, some may be opinion
-not going to play word games
-the intention of the bill is not life affirming
-disagree with a) not complete - many adults do not make informed decisions
-this bill is not caring it is punitive

*Monsignor Bolduc - supporting

-more critical when issue impacts minor - parents and legal guardians be allowed to become
involved in decision

-secret abortion promotes family problems

Question - Rep. Terry Pfaff - line 24 - page 1 would you be likely to support other issues in bill or
eliminate and leave only parental notification?

-eliminate “fetus” for instance
Answer - agree with definitions but support stripped bill

Rep. Martha Fuller Clark - opposing
-seen many times before
-abortion is a private matter between woman and doctor flawed, ill founded

Sen. Rubens, supporting
-pro-choice Republican
- believe parent should be fully informed in all health aspects including taking of medication
-abortion seems to be the only aspect that is different under laws dealing with minors
-other states have other options for by-pass procedure

Rep. Bryce, co-sponsor
-case of gym teacher who impregnated girl took her to clinic and arranged for abortion
-in family had an uncle who abused 3 girls in family and they never told

Question - Rep. Sandra Keans - if they couldn’t tell of molestation, how could they tell about
pregnancy?

Answer - they were threatened - there is no perfect bill

Answer - need loophole in bill so that don’t have to file a criminal question

Rep. Kevin Smith - are there numbers that tell how many abortions are because of sexual abuse?

*Elizabeth Andrews,
-upper middle-class woman who has always had an option
-took 2 years for her to share with parents circumstances of best friends abortion



Stanley Polan, supporting, NH Knights of Columbus, Life Chairman
-bill speaks to value of parents in child’s life
-would not support any adult, but semeone who stands in place of family
-bill creates opportunity for dialogue

Clare Ebel, Ex. Dir. NHCLU - opposing
-pg 1, line 5 reside with child, not parent
-II rubbish
-line 26, 27 NH has no emancipation law
-line 30 - law refers to adult women not minors
-comatose woman on Long Island (example of meddling guardianship)

Question - Rep. Andrew Peterson - multitude of states passed but under challenge judicial by-pass
has been required in all cases

Rep. A. Peterson - constitutionally?

Answer - when no judicial by-pass - been struck down

Ellen Cole - support
-notification not eonsent
-will support article from Minnesota Public Health
-abortion is only a medical procedure

*Stephen Birchall, lobbyist, Ex. Dir. N.-H. Family Planning Council
-flawed and unthought out positions
-definition of “fetus” unique lst and only state

Question: Rep. T. Pfaff - would you be available to work on a bill?
Answer - don’t see how this can be cleaned up :

Fran Wendlehoe, supporting
-clean up bill by making it illegal for any medical procedure, eliminate abortion from the bill
-multitude of areas in law where we limit choice
-thousands of people are waiting to adopt children

Jennifer Bills, NH NARAL - opposition deferred her time to Atty. Sabino, Massachusetts
-the panel is dealing with by-pass
-most likely unconstitutional with no judicial by-pass
-minor living at home is under control
-unwise: notice and consent are one and same in effect
-2/3 over 16 - 80% in younger involve parents
-numbers have not change in Mass as a result
-alternative section will not change behavior - even shown in cases that have been to court
-restricted mail is a joke
-in Mass. 97% of teens found mature

Rev. F. Potter, Episcopal priest, opposing

-75% of women facing pregnancy consult parents

-as a pastor has talked to women who face pregnancy

-AMA Council on Ethical Affairs 1.5 million cases of abuse and many occur because of the
pregnancy issue

Rep. Kevin Smith - do you know how many are consulting with parents, where do the numbers come
from?
Answer -



Rep. Murch, Nashua
-as a legislative body we continually put restrictions on teenagers
-maybe we should have fetuses wear helmets

Margaret Landsman, Planned Parenthood

-opposing
Question - Rep. Kevin Smith - where do numbers come from on cut-of-state?
Answer - Boston University Study

Adam Pricie, Barnstead
-supports, 17 years old
-people commit murder, should we eliminate laws?
-law might decrease abuse, because it would be notice to the public

Patti Baum, opposed, Concord Feminist Health Center
-the center sees many Massachusetts minors, because they cannot speak with their parents
-a 48-hour waiting period can create more difficulty

Ann Conceison, supporting
-need to keep

Mrs. Frances Witcomb, Dover, supporting
-,
Daniel C. Itse, Femont, supporting
-each woman didn’t consider pre-marital consequences, why would she consider abortion
consequences

Warren Goddard, Portsmouth Right to Life, supporting
-many parents find that teens attempt suicide because of abortion
-this bill needed by families
-no vested interest unpaid volunteers

Respectfully submitted,

Rep. Sandra B. Keans, Clerk

SPEAKING - SUPPORTING

Rep. George Murch, Nashua

Ed Holdgate, 63 Royal Range, Sandown, NHRTL

Fran Wendelboe, RFD #1, New Hampton

Ellen Kolb, 5 Sharon Avenue, Merrimack

Stanley M. Polan, 25 Wethersfield Rd., Nashua, N.H. State Council, Knights of Columbus
Rep. Boyce, Belk #5

Sen. Rubens

Monsignor Norman Bolduc, Diocese of Manchester, 153 Ash St., Manchester
Philip Morrison, 42 Dustin Tavern Rd., Weare, N.H. Right to Life

Evelyn Letendre, Bedford

Rep. Kathleen Flora, Dist #15

Rep. Randy Lyman, Carr. Dist #5



Rep. Stephen Adams, Pittsfield
Warren Goddard, 8 Wilson Road, Portsmouth, N. H. Right to Life
Adam Pricie, 557 Beauty Hill Rd., Barnstead

- Ann Conceison, 31 Glastonbury Dr., Nashua

Frances Witcomb, 6 Northway Cir, #17, Dover
Daniel C. Itse, 20 Kelsey Dr., Fremont

SPEAKING - OPPOSING

Margaret Landsman, Planned Parenthood, Bedford

Rev. Frances Potter, 38 Little Pond Rd., Concord

Jennifer Bills, 18 Low Ave., Concord, NARAL-NH

Jamie Ann Sabino 52 Weston Ave., Cambridge, MA

Stephen T. Birchall, 27 Peaslee Rd., Merrimack, NH Family Planning Council
Claire Ebel, 18 Low Ave., Concord, NHCLU

Elizabeth Andres, 26 Tideview Dr., Dover

Rep. Martha Fuller Clark, Portsmouth -

Rep. Norma Sabella, Derry

Rep. Carol Moore

Sheila Evans, Concord, NH Family Planning Council

Patti Baum, 38 So. Main St., Conocrd, Concord Feminist Health Ctr.
Rep. Barbara French
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HOUSE COMMITTEE ON JUDICIARY AND FAMILY LAW
PUBLIC HEARING ON HB 1324

BILL TITLE: requiring parental notification before abortions may be performed on
certain minors.

DATE: / //%/?45

LOB ROOM: Rep’s Hall Time Public Hearing Called to Order: 7. 35

/”
Time Adjourned: / 2 " /S

{please circle if present)

-

Committee Members: Reps g { , Woods, Bickford, J. Brown @’

2, Wall, DePeco w@

, Moynihan, I.

e

Bill Sponsors: Rep. Adams, Lyman, Boyce, Flora, Letendre
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626:5 CRIMINAL CODE 132
West Key Number had any, and defendant then sold the men some of his own.
Criminsl Law €= 52 &t neq. State v. Bacon {1974} 114 NH 306, 319 A%d 636.
cJs Cited
Criminal Law § 65 st neq. Cited in State v. Linsky (1977} 117 NH 866, 379 A2d B13;
ALR State v. Guaraldi (1963) 124 NH 93, 467 A2d 233; Sute v.

Effect of voluntary drug intoxication upon criminal respon-
sibility. 73 ALR3d 98,

Modern status of rules as to voluntary Intoxication as
defense to criminal charge. 8 ALR3d 1236.

When intoxication deemed involuntary 8o as to conatitute a
defense to criminal charge. 73 ALR3d 195.

626:5 Entrapment. It is an affirmative de-
fense that the actor committed the offense be-
cause he was induced or encouraged to do so by
a law enforcement official or by a person acting
in cooperation with a law enforcement official,
for the purpose of obtaining evidence against
him and when the methods used to obtain such
evidence were such as to ¢reate a substantial
risk that the offense would be committed by a
person not otherwise disposed to commit it.
However, conduct merely affording & person an
opportunity to comamit an offense does not con-
stitute entrapment.

Hisrony
Sourve. 1971, 518:1, ff. Nov. 1, 1978,

ANNOTATIONS

Evidence of predlsposition, 3
Particular cases, 4

, 1
Questions for jury, 2

1. Purpose
General purposs of entrapment defense iz to prevent con-

viction of A crime manufactured by law enforcement officers.
State v. Bacon (1974) 114 NH 306, 319 A2d 634,

2. Questions for jury

Entrapmedt ie m question of fact and for the jury, if there is
svidence presenting the issue and allowing sntrapment to be
found, State v. Bacon (1974) 114 NH 306, 319 A2d 636.

3. Evidence of predisposition

In cases where the defense of entrapment in raised, avi-
dence of the defendant's predisposition to commit the crime is
relevant and admissible. State v. Little (2981) 121 NH 765,
435 A2d 617,

‘Whan the defense of entrapment is raised but the evidencs
supports & finding that the defendant was ready to commit
the crime, the conviction will bs upheld. State v, Littls (1981)
121 NH 785, 435 A2d 517.

This section, by its terms, does not mandate that the
inquiry ag to existence of the defense focus solely on the
conduet of the police, because in order for the defense o
succeed the conduct maust be "such as to creata & sub lal

Saulnier (18889) 132 NH 412, 566 A2d 11356

Lisrary Rergrences

New Hampshire Crirminal Jury Instructions
New Hampshire Criminal Jury Instructions, Instruction
#3.06.

Wesat Key Number
Criminal Law &= 37 ¢t soq.
cJs
Criminal Law § 46{1) et seq.
ALR
Adequacy of defenss counnel’s representation of criminat
client regarding entrapment defense. 8 ALR4th 1160.
Availability in state court of defonse of entrapment where

nocused denies committing acts which constitute offense
* charged. 5 ALR4th 1128, i

Burdan of proof as to entrapment defense—atate cases, 52
ALRdth 775.

Entrapment to commit traffic offense. 34 ALR4th 1167,

Modern atatun of the law con¢erning entrapment te commit
narcotics offense —state casen. 62 ALR3d 110,

626:6 Consent.

1. The consent of the victim to conduct con-
stituting an offense is a defense if such consent
negatives an element of the offense or preciudes
the harm sought to be prevented by the law
defining the offense.

II. When conduct constitutes an offense be-
cause it causes or threatens bedily harm, con-
sent to the conduct is a defense if the bodily
harm is not serjous; or the harm is a reasonably
foreaceable hazard of lawful activity.

III. Coneent is no defense if it is given by a
person legally incompetent to suthorize the
conduct or by one who, by reason of 1mmatunty,
insanity, intoxication or use of drugs is unable
and known by the actor to be unable to exercise

a reasonable judgment as to the harm involved.

Hisrozy
Source, 1971, 518:1, ff. Nev. 1, 1973.

ANNOTATIONA

Construction with other laws, I
Instructions, 3
Reaasonnble judgment,

1. C ction with other laws

risk that the offense would be committed by a person not
otherwise disposed to commit it"; therefors, diaposition to
comrait the offenss is relevant to the determingtion of the
exigtance of the defense. State v. Littla {1851) 121 NH 765,
435 A2d 517,

In case where defense of entrapment was raised, trial court
did pot err in allowing state to introduce rebuttal predispoai-
tion avidence, where defendant first raised issue of predispo-
sition and testified to the effect that he was not sa predis-
posed, State v. Little (1981) 121 NH 766, 435 A2d 517.

4. Particular cases

There was no entrap whera defendant's friend tels-
phoned and asked if he could send twe men over to buy
merijuans, defendent told his friend, and the two men when
they arrived, that he maybe had scme of his own, the men had
asked if defondant had any, and stated they had been talking
to defendant’s friend afer defandant said he was not sure he

Seatutory definition of “elersent of an oifense” cannot be
rend to include the defense of consent. State v. Cooper (1992)
136 NH 258, 603 A2d 499,

Because consent iw not & justification, lack of consent js not
an elament of the uffense of sexual assault. State v. Cooper
(1992) 135 NH 258, 603 A2d 499.

3. Reasonabis judgment

There is ne physical element to the r ble judg t”
to which RSA 626:8, 111 refers; judgment when used in this
way means the action of judging or the mental or intellectunal
process of forming an opinion or evaluation by discerning and
comparing and the absence of ability physically to reslst doen
not bear ohe way or anvther on the ability to exercise a
reasonsble judgmant. State v. Jackson (1998) 141 NH —, -
A2

RSA‘626:6, 1II eliminates the defense of consent in cases
where the victim was, and the perpetrator knew the victim

133 GENERAL PRINCIPLES ) 626:8

waa_unahle to exercise rearensble judgment w1 the Lime of the
charged act. State v, Jackson (1996) 144 NH —, — A2d —,

3. Instructions

Because the trinl court, in instructing Lhe jury on cunsent,
improjuerly inclsded proving “physically helpless to reast” as
& miuina of proving the Inck of reasonable yudiment, ita
instruction waa erronisous. State v. Jackaan ( 19961 141 NI —,
— A2d —.

1f it followed the inatructions as given, the jury could have
found the gbsence of ability to exercise reasunable judgment
based sclely on a finding that the victini was physically
belpleds to pesist but the legialature did not include the
phynical ability of the victim to resiat in its list of conditions
that might prevent exercise of the reasunable judgment
necessury to consent under RSA 626.6, 111, and the instruc-
tions ax a whole. Lhersfore, did nut fairly cover the issues of
law in the case. State v. Juckson (1996) 141 NIl —, — Azd —.

Cited
Cited in State v. Guaraldi (1983 124 NH 93, 487 A24 233;
State v. Ayer (1992} 136 NH 191, 612 A2d 923,

: Lizaxry RerFrurnces

New Humpshire Criminal Jury Instructions

New Hampshire Criminal Jury [nstructions, Instruction #
3.03.
Wert Key Number

Criminal Law - 34,
CJs

Criminul Law § 42,

626:7 Defenses; Affirmative Defenses
and Presumptions.

I. When evidence is admitted on a matter
declared by this code to be:

(a) Adefense, the stute must disprove such
defense beyond a reasonable doubt; or

(b) An affirmative defense, the defendant
has the burden of establishing such defense by a
preponderance of the evidence.

II. When this code establishes a presumption
with respect to any fact which is an element of
an offense, it has the following conrequences:

(a) When there is evidence of the facts
which give rise to the presumption, the jssue of
the existence of the presumed fact must be
submitted to the jury, unless the court is satis-
fied that the evidence as a whole clearly nega-
tives the presumed fact; and

(b When the issue of the existence of the
presumned fact is submitted to the jury, the court
shall charge that while the presumed faet muat,
on all the evidence, be proved beyond a reason-
able doubt, the law declares that the jury may
regard the facts giving rise to the presumption
as sufficient evidence of the presumed fact.

Hirrany
Source, 1971, 518:1, eff. Nov. 1, 1973.

ANRUTATIGNY

Affirmative defennes, 2
Conntitutionality, 1
Tefensn of consent, 4
Presumptlion of unnlty, 3

L. Conntitutlonality

‘This section, placing the burden of proving the affirmativa
defense of sptrapment upan the defendant, does not violats
due procens, becauwe the hurden of proving all the sletnents of

the erime charged b d ble doubt ins with
the state. State v. Lm.le (1981) 121 NH 765, 435 A2d 517,
2. Affirmative defonses

Affirmutive defenpe in defense overriding an element uf' the
affense which noed not be negated by State; defendant has
burden of proof on a belunce of the probabilities. State v.
Soucy (18941 139 NH 349, 653 A24d 561.

In trial for unauthorized taking, where defendant raised
statute of limitations jsaue in a proposed jury instruction, but
did not join the issue at trial, and did not point to any
evidence in the record w support this theory of defense, the
statute of limitatiens did not become an element of the offense
und the court did not err in refusing to give defendant’s
requested jury instruction that the statute of limitations was
un element of the offense. State v. Weeka (1893) 137 NH 687,
635 Ald 439.

(Ince the state proved beyond e reascnable doubt that
defendant knowingly caused the death of her spoupe, defen-
dant had the burden of establishing the affirmative defense of
inaanity hy a preponderance of the evidencs. State v. Rullo
11980) 120 NH 149, 412 A2d 1009,

Insanity or plea of inaanity is affirmative defense to be
proved by prepanderance of evidence by accused. Novosel v.
Helgernoe (1976} 118 NH 115, 384 A2d 124, overruling State
v. Bartlett (1861) 43 NH 224.

3. Presumption of sanity

Sanity ia properly in nature of a policy presumption because
it is inherent in humab nature and is natural and normal
condition of mankind, and is not properly an element of the
crime. Novosel v, Helgemoe (1978) 118 NH 1165, 384 A2d 124,
4. Defenne of consent

Once defendant charged with sexunl assault raises the
defense of consent, the burden of proving lack of consent shifa
to the state. Stale v. Cooper (1992) 135 NH 258, 603 A2d 499,

Cited

Cited in State v. Millette (1972) 112 NH 458, 299 A2d 160;
Heate v. Arillo 11982) 122 NH 197, 441 A2d 1163; Pugliese v.
Perrin, 567 F. Supp. 1337 (D.N.H. 1983}, affirmed, 731 F 24 86
{18t Cir. [9B41; State v. Guaraldi (1983) 124 NH 93, 467 A2d
233; State v. Patten (1986) 126 NH 227, 489 AZd 657; State v.
Smith {1985} 127 NH 433, 503 AZd 774; State v Abbott t 1985)
127 NH 444, 503 A2d 791; State v Jernigan (1990) 133 NH
396, 67T A2Zd 1214; State v. Waillace (1992) 136 NH 267, 615
A2d 1243

Ly Reperencas

New Hampahire Trial Bar News

For article, “Presumptions in New Hampshire Law—A
(iuide Through the Impenetrable Jungle (Part 111" see 11
N.H. Trial Bar News 31, 35, nn.B2, 80, 58, 36, 43 (Fall 1991}

New Hampshire Criminal Jury Instractions
New Hompahire Criminal Jury Instructions, Instruction ##
301, 3.10-3.156.

626:8 Criminal Liability for Conduct of
Another,

I. A person is guilty of an offense if it is
committed by his own conduct or by the conduct
of ancther person for which he is legally ac-
couniable, or both.

II. A person is legally accountable for the
conduct of another person when:

ta} Acting with the kind of culpability that
is sufficient for the commission of the offense, he
causes an innocent or irresponsible person to
engage in such cenduct; or

(b) He is made accountable for the conduct
of such other person by the law defining the
offense; or

{e)' He in an accomplice of such other person
in the commission of the offense.

IIl. A person is an accomplice of ancther
person in the commission of an offense ift




626:8

(n) With the purpese of promoting or facil-
itating the commission of the offense, he solicits
such cther person in committing it, or aids or
agrees or attempta to aid such other person in
planning or committing it; or

tb) His conduct is expressly declared by
taw to establish his complicity,

IV. When causing a particular result is an
element of an offense, an accomplice in the
conduct causing such result is an accomplice in
the commission of that offense, if he acts with
the kind of culpability, if any, with respect to
that result that is sufficient for the commission
of the offense.

V. A person who is legally incapable of com-
mitting a particular offense himself may be
guilty thereof if it is committed by the conduct of
unother person for which he is legally account-
able, unlesa such liability is inconsistent with
the purpose of the provision establishing his
incapacity.

V1. Unless otherwise provided, a person is
not an accomplice in an offense committed by
another person if:

(a) He is the victim of that offense; or

(b} The offense is so defined that his con-
duct ia inevitably incident to its commission; or

{c) He terminates his complicity prior to
the commission of the offense and wholly de-
prives it of effectivenesa in the commission of
the offensc or gives timely wamning to the law
enforcement authorities or otherwise makes
proper effort to prevent the commission of the
offense.

VII. An accomplice may be convicted on proof
of the commission of the offense and of his
complicity therein, though the person claimed
te have committed the offense has not been
prosecuted or convicted or has been convicted of
a different offense or degree of offense or has an
immunity to prosecution or conviction or has
been acquitted.

Hisrory
Bource, 1971, 518:1, off. Nov. 1, 1978,

ANNOTATIONS

Afirmative act, §

Aid, 8

Construction, 1

Conatruction with other lnws, 3
Extent of lability, 3
Focilitation, 7

Guilt of principsl, ®

Indictment and information, 10
Instructions, 11

Presence during crime, 4
Purpose of accomplice, ¢

1. Construction

Parsgraph IV of this section, governing liability when
causing o particular result is an element of an offense, is not
independent of parsgraph Il of this section, which defines
when & person is an accomplice. nnd therefore the elements
set forth in paragreph 1i] must be alleged and proven by the
atate Lo establish accomplios liability. State v. Horne {1984)
125 NH 254, 480 A2d 121,

This section dicated the distinctions bet

principal

CRIMINAL CODE 134

and accomplice. Stats v. Thresher (1982) 122 NH 63, 442 A2d
578.

2. Construction with other laws

An individual may not be an accomplice to negligent homi-
cide, since to aatinfy the requirements of paragraph IIl of this
nection, the atate must establish thet the wccomplices acta
were designed to uid the primary actor in committing the
substantive offense, yat under RSA 626:2, 1lid) setting forth
the necessary accompanying mental state of negligence, the
primary actor must be unaware of the risk that his conduct
created, and an accomplice could not intentionntly aid the
PTimary actor in a ¢rime that the primary aclor was unsware
that he was committing, State v. Etzweilar  1984) 126 NH 57,
480 A2d §70.

The legislature, in enacting RSA 630:3, I, governing negli-
gent homicide, and thia section, did not intend to impose
criminal tishility upon a person who lends hin automobile to
an intoxicated driver bul does not mccompany the driver,
when the driver’s sperution of the borrowed sutomwhile
cuusen doath, State v. Etzwailer (1984} 126 NH 57, 480 A2d
870, :

3, Extent of liabillty

An accomplice’s liability ought not Lo extend beyond the
criminal purposes thul he or she shares. Stute v. Etzweiler
(1584) 125 NH 87, 480 A2d 870,

4. Presence during crime

The circumntances under which a defendant is present at
the acene of & crime may be such as to warrant the jury's
inferring beyond & reasonable duubt that he acught thereby to
make the crims suceeed, State v, Goodwin (1978) 118 NH 862,
195 A2d 1234,

Mere prenence st the scene of 8 crime is insufficient Lo make
a person criminally responnsible. Stata v. Goodwin (1876) 118
NH 852, 395 A2d 1234.

5. Affirmative sct

‘The crime of accomplice lisbility under subparsgraph [11ia)
of this section requires wome active participation by the
accomplice. State v. Arillo (1988} 131 NH 295, 553 A2d 281.

The crime of accomptice liability under aubparagraph 1iia}
of this section necesnitales some aclive participation by the
accomplice. State v. Vaillancourt t1962) 122 NH 1153, 453 A2d
1327.

Knowledge and mere presence si the scene of a crime
ennnot aupport & eonvictinn for accomplice limbility because
they do not conatitute sufficient affirmative acta to satisfy the
aciua reus requirement of subparagraph 15lta) of this section.
Stnte v. Vaillancourt i FIH2y 122 NH 1153, 463 A2d 1327,

8. Purpose of accomyplice

Under paragraph [l of this section, the stats has the
burden of eptublishing that the accomplice acted with the
purpose of promoting or facilitsting the commiasion of the
aubatantive offense, Bnd this encompassen the requirement
that the accomplice's gctn were designed te aid the primery
actur in cummitting the offenae and that the accomplice had
the purpine to make the crime d, State v E il
(1984) 125 NH 57, 480 Azd B70.

‘To prosecute one an an accomplice, paragraph III of this
eection requires that the state must prove that the defendant
acted with the purpose of promuting or facilitating the of-
fense. State v. Horne (1984) 126 NH 284, 480 A2d 121.

7. Facllitation

Jury could have r bly concluded that defendant's
presence facilitated and encouraged principal's actions where
there waa evidence thut defendant owned the car in which
victim was abducted and owned Lhe apartinent where rape
oceurred, and wan present during the kidnapping and rape of
the victim. Stats v, Goodwin (1978) 118 NH 862, 395 A2d
1234,
B. Aid

Triul court erved in upholding defendant's indictment for
eccomplice liability where the state alleged the requisite
mena pea but, further ulleged only that the defendant aided
another “hy sccompanying him te the location of the crime
and watching . . ., since accompaniment and chaservation are
not aufficient acts to conatitute “aid” under subparagruph
TLHa}of this section, State v. Vaillancourt (19821 122 NH 1163,
453 A2d 1337,

135 JUSTIFICATION

0. Guilt of principal

Paragruph VI of this wection excludes e guilt of the
pamed principal an un element necessary for the comvictivn of
an accomplice, State v, Kaplan (1983, 124 NH 342, 464 A2d
1364, '

Langinge of purograph VIE of this sectivn thut "an nccam-
plice cuuy b convicted on proof of the comenisaion of the
effense und of his complicity therein . . ." excludes the guilt of
the named principal an an clenent fecensary fir the convie-
tion of the sccomplice. State v Jansen {19861 120 NH 16, 419
A28 1108.

10. Indictment and information

An indictment sufficiently alleges accomplice linbility to an
attempted felony if it ulleges an attempted fubsny on the part
of the principal and the: acta and intent of 1he accomplice to
atd the principal in that activity. Stute v. Abbis i 19843 125 NH
646, 484 A2d 1156 )

Becuude accamplice linbitity holda an individusl criminatly
linble (or actions dune by another, it is imporiunt thut the
proaccution fall mguarely within this sectivn. Stute v
Etzweiler (1984} 125 NI L7, 480 A2d 870,

An informoation charging the defendnnt with being an
accomiplice to receiving stelen praperly hud 10 set forth the
seta that constituied the offenne and not merely the language
of this section. Stuta v. Lurvey (1942) 122 NEI 190, 42 A2d
582

Languags of indictment stating that defendant was in-
dicted for “acting in concert with® another defendant ade-
quately informed defendant that he wes charged as an
accomplice and could be held criminally linble under this
seciion. State v. Burke (19821 122 NH 585, 448 A2d 962,

Trinl courts interpretntion of langiego in an indictment for
robbery und mccond-degree murder, which aileged that the
defendant committed the crimes in concert with” s codefen-
dant, as charging the defendant ns a principnl and/or accom-
plice ruther than only an a principal was proper ainca the “in
concert with® languige hun heen interpreted n cherging the
defendunie a8 sceomplices and thin section hasx been inter
preted us eradicating the distinctionn between principal and
secomplice and, therctore, the defendant coult have been
found yuilly of secund.degree murder whether he wus the
principul ur accomplice. State v. Threaher (1982 122 NH 63,
442 AZd 578,

t1, Instructions

Where the trial court instructed the jury that if it found
that the defendent had committed all of the acin necessary for
murder or if he had committad the ncta in conjunction with
his secomplice, provided he was accountable fe hig aeenm-
plice’s nctn, then it could find him guilty of murder, brcaune
this churye was connintent with thin kection which eradicated
the distinctions between principals nnd accessories, and be-
tause the trial cousls interpretution of the indictment as
tharging the defendant as either o principal ur necom plice,
rather thun only us A principal, way valid, the Jury instruc-
Uens were proper, State v. Thresher {1982) 122 NH 63, 442
A2d 578.

Clied

Cited in State v. Acton (1975) 1156 NH 254, 334 A2d 4; State
v. Gilbert 11975) 116 NH 665, J4R A2d 713; State v. Shippee
(1975) 115 NH 894, 349 A2d 587; State v, Luv Pharmacy, Inc.
11976 118 NH 398, 348 Azd 190; Stnte v. Bussiere (19781 118
NH 669, 392 A2d 161; Suate v Akern ¢ 1979) 119 NH 161, 400
AZd 38; State v. Glidden (1983 123 NI 126, 455 A24 11386;
State v. McDuffee (1943) 123 NH [A84. 459 A2d 251; Stute v,
Mitchell (E983) 124 NH 247, 469 A2d 1310; Suite v. Palumia
(1963) 124 NH 331, 470 A2d 906; Stute v. Beaudette (1444}
124 NH 579, 474 AZ3 1012; Stte v, Daminno (1944) 124 NH
742, 474 A2d 1045; State v. Champagne 119847 125 NH 645,
434 A2d 1161; StaLe v. Pierce (1985) 126 NH 4, 449 A2d 109;
State v. Wellman (1956) 128 NH 340, 513 Azd 944: State v,
Kaplun (19R6) 128 NI 562, 517 A2d 1162; State v. Dellurfans
(1986} 1208 NH 628, 517 A2d 1163; State v. Therrien (1987) 12y
NH 765, 533 A2d 346; State v. Hiccio (1958) 130 NH 376, 540
A2d 1239; State v. Humel (1988) 130 NH 615, 547 A2d 223;
State v. Prishy (19541 131 NH 67, 550 A2d 8Y; Stute v. Anaya
1991} 134 NH 346, 692 A2d 1142; State v. Alosa T1993) 137
NH 33, 623 A2d 218; Stats v. Huard (19941 138 NH 256, 638
A2d 787; State v. Puzranghera (1995) 140 NH 105, 663 A2d
94; Suate v. Koahler 11995) 140 NH 469, 669 A2d 788,
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Lanrany Rrremmecns

New Hampshire Practice
1 N.H.F. Criminal Practice & Procedure § 324.

New Haumpabire Bar Journal
For urticle, “Accomplice Liability for Unintentional Crime:
Ftzweler and Home Hevisiled " spe 30 N.H.B J, 45 {1989,

New Hampahlre Criminal Jury Instructions
New Hampehire Criminal Jury Instructions, Instruction #
207 -

West Key Number
Criminal Law & 59 et seq.

CcJS
Criminal Law § 79 et seq

ALR

Acquittal of principal, or his conviction of lesser degree of
offense, a3 affecting prosecution of accensory, or aider and
abettor. 9 ALR4th 972,

Condominium nanociation's liability to unit owner for inju-
rick caused by third persen’s eriminal conduct, 5% ALRdth
489,
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JUSTIFICATION
62711 General Rule,
621:2 Public Duty.
627:3 Competing Harma.
6274 Physical Force in Defense of a Person,
6275 Phynical Foree in Law Enfurcemant,
627:6 Physical Force by Persons with Special Respon-
aibilities.
6277 Use of Force in Defense of Premises,
G27.8 Use of Furce in 1'roperty Offenses.
527 H-a Unc of Force by Merchants.
627:8-b Detention Powers of County Fair Security
Guarda.
627:9 Definitions.

Linrany REFmagnees
Weat Key Number *
Criminal Law + 28,

CJs
Criminal Law §§ 44, 49,

627:1 General Rule. Conduct which is jus-
tifiable under this chapter constitutes a defense
to any offense. The fact that such conduct is
justifiable shall constitute a compiete defense to
any civil action based on such conduct.

Husrony

Sourve. 1971, 518:1. 1979, 429:2, «fT. Aug. 22, 1979,

Amendments- 1879, Substituted “shall eohatitute s com-
plete defense to sny civil action based un such conduct” for
“huwever, does not abolish or impair any remedy for such
conduct which is availsble in any civil sction” following
“justifianle” at the end of the second sentence.

Cunes Rermasnces

Civil liability far wction which would constitute justifica-
Lion, aee RSA 507:8-d.

ANNUTATIONS

1. Coramitment proceedings

This section establishea a defense akin to the common-Iaw
defense of necessity. State v. O'Brien (1989) 132 NH 587, 567
A2d 582.

Statutory defense of justification does not apply in avil
commitment proceedings, and any specific acta atleged in
petition may be appropristely considered as proynostic evi-
dence of dangerovnaness, whether or not the acts are Juatified




627:2

under slntutory criterin; huwever, petitionee in rehnital may
show thut the acts alleged in a petitivn were in Tnct justified.
In re Faxi (19500 1142 Nt 478, 557 A2d 178,

Clted

Cited in Paglioss v Peprin, 6687 F. Supp 1857 (DN 1L
1980, alficmed, 731 F2d KA (1st Cir J984), S L Guarnhdi
1% 124 NH 93, 467 A2d 219, Panas v. Harnkin (1987 129
NH 591, 520 A2d 976; State v, Biruce | 1989) 132 NH 485, B
AZd 1144; State v. O'Brien (19689) 132 NH 58T, 567 A2d 552,

Linrany Rerrnences

New Hampshire Trial Bar News

For article, “Presumptivns sn New Hampshire Law—A
Guide Through the Impenetrable Jungle (Part 1," see 11
N.H. Trial Bar News 31, 34, 36 nn.82, 112 (Fall 1991).
ALR

Pleading elf-defense or other juatification in civil ansault
and buitery action. 67 ALR2d 405,

627:2 Public Duty.

1. Any conduct, other than the use of physical
force under circumstances specifically dealt
with in other sections of this chapter, is justifi-
able when it is authorized by law, including
laws defining functions of pubiic servants or the
assistance to be rendered public servants in the
performance of their duties; laws governing the
execution of legal process or of military duty;
and judgments or orders of courts or other
tribunals. ‘

. II. The justification afforded by thig section
to public servants ias not precluded by the fact
that the law, order or process was defective
provided it appeared valid on its face or, as to
persons assisting public servants, by the fact
that the public servant Lo whom assistance was
rendered exceeded his legal authority or that
there was a defect of jurisdiction in the legal
process or decree of the court or tribunal, pro-
vided the actor believed the public servant to be
engaged in the performance of his dutics or thut
the legal process or court decree was competent.

Hisruny
Source, 1071, 518:1, eff. Nov. 1, 1973,

627:3 Competing Harms.

L. Conduct which the actor belicves to be
necessary to avoid harm to himself or another is
justifiable if the desirability and urgency of
avoiding such harm outweigh, according to or-
dinary standards of reasonableness, the harm
sought to be prevented by the statute defining
the offense charged. The desirability and ur-
gency of such conduct may not rest upon consid-
erations pertaining to the morality and advis-
ability of such statute, either in its general or
particular application.

II. When the actor was reckless or negligent
in bringing about the circumstances requiring a
choice of harms or in appraising the necessity of
his conduet, the justificntion provided in para-
graph | does not apply in a prosecution for any
offense for which recklessness or negligence, as
the canc may be, suffices to establish criminal
liability.

CRIMINAL CODE 136

Hirruny
Source. 1971, 5181, off. Now 1, 1973,

Annonarinns

Application, 2
Conatruction, 1
Farticulnr offenses, 4
Requirements, 3

1. Construction

This section estuhlishes a defense akin Lo the commun-law
defense of necessily. State v. O'Brien {19891 132 NH 587, 567
A2d 5882

This section is nut theant tu excuse illepsl actions carried
out with goud intentions. State v. O'Brien (1989} 132 NH 587,
567 A2d 6R2.

An individual is protected from prosecution for a criminal
uct under this section if ha ecommits a criminal pct thot was
urgently necessary to avoid a clear and iinminent dunger.
State v. Fee (1985) 126 NH 78, 489 A2d 606

This rirtion estahliches stututsary defense akin to common-
law defense of necensity. State v. Dorsey (1978} 118 NH 844,
395 A2d 8565,

Thia section i intended to desl only with harma that are
readily apparent and recognizable to the average juror. State
v. Doreey 11978) 118 NI 844, 395 A2d H55.

2. Application

This section cannat lightly he allowed to justify acte taken
to foreclose speculative und uncertsin danyers, but must be
limited to acts directed s the prevention of harm that is
reasonably certain tu occur. Stata v. Fee (1985) 126 NH T8,
489 A2d 606.

3. Requirements

In order for the competing harma defense to be availuble, a
number of requirementa must be satisfied; the otherwise
iltegai conduct must be urygently necessary, there must be no
lawful alternative, and the harm sought to be avoided must
outweigh, according to vrdinary standards of reasonabl .
the harm sought to be prevented by the visluted statute. State
v O'Beien (1989) 132 NH 587, 567 A2d RA2.

This acctinn mets up a balancing teatl; in order for the
competing bartng defense Lo be available, the desire or need to
aveid the present harm must cuiweigh the harm sought to be
prevented by the violaled statute. State v. O'Brien (1385) 132
NH 587, 667 A2d 562,

4. Particular offenves

Trial court ¢correctly ruled that, as a matter of law, compet.
ing harmn defense wus not aveilable to defendant charged
with driving a motar vehicle while an habitusl offender,
where defendant drove a co-eémployee to the hospital for
treatment of a twisted wnkle; the relatively minor injury did
not demund immediate action necessary to avoid u clear and
imminent danger required by this section, and even if the
defendant rearanably believed on imminent danger existed,
alternative conrnen of conduct were available, 8tate v. O'Brien
{1989) 132 NH BAT, 6RT A2 BN,

Dunger alleged by defendant pharmacist to have been
created by possibility of distribution of stolen prescription
drugne did net justily conduct of defendant in driving, while
under the influence of intoxicating liquor, to pharmacy of
which he was in charge, where an alarm had been tripped.
nince other courses of conduct for dealing with the perceived
danger existed. State v. Fee (1985) 126 NI 78, 489 A2d 606.

Munger alicged by: defendant pharmacist to have been
created by possibility of distribution of stolen prescription
drugs did not justify conduct of defendant in driving, while
under the influence of intoxicating liquor, to pharmacy of
which he was in charge, where an alarm had been tripped,
since he was not told of uny burglary or that any druge had
heen taken, and since he had experience with fzise alarms in
the past, facts which precluded any rearvnable certainty of
the danger alleged. State v Foa (19463 126 NH 78, 443 A2d
M,

Trial court did not err in ruling that defense of competing
harms waa not availalle to one charged with criminal tres-
prss for uccupying the construction site of a nuclear power
plant, wher both stuie Iegislature mnd Congresa of the
United States hed mude deliberate choices in support of
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nuclear power. State v. Dorsey (1978) 118 NH B44, 3556 A2d
#56.
Cited

Uited in Stute v Dupuy (EFTHI 1S NT1 M48, 395 A2d &0
Ntale v, Kosks «1t00) 1320 NIU 112, 411 Azd §E2E Stete v,
Gurhum (1980) 120 NI 162, 412 A2d 1017; State v Brady
(19M0) 120 NH 89y, 424 A2d 407; Brady v Sumaha, 667 F.2d
224 (1at Cir. 19%1); State v. Weitzman {19813 121 NH A3, 427
A2d 3; State v. Williamna (i985) 127 NH 7%, 497 A2d H58,

Linkarv RErersncEs

ALR

Automobiles: necessity or #mergency as defense in prosecu-
tion for driving withuut uperator’s license or while license is
puspended. 7 ALHSth 73,

“Choice of evila,” necensity, dureas, or similar defense to
stuie or local criminal charges based on ncis of public protens.
3 ALRSth 62).

627:4 Physical Force in Defense of a
Person.

1. A person is justified in using non-deadly
force upon another person in order to defend
himself or a third person from what he reason-
ably believes to be the imminent use of unlaw-
ful, non-deadly force by such other person, and
he may use a degree of such force which he
reasonably believes to be necessary for asuch
purpose. However, such force is not justifiable if:

(a) With a purpose to cause physical harm
to another person, he provoked the use of un-
lawful, non-deadly force by such other person;
or

(b) He was the initial aggressor, unless
after such aggression he withdraws from the
encounter and effectively communicates to such
other person his intent to do so, but the latter
notwithstanding continues the use or threat of
untawful, non-deadly force; or

{c) The force involved was the product of a
combat by agreement not authorized by law.

I11. A peraon is justified in using deadly force
upon another person when he reasonably be-
iieves that such other person:

(a} Is about to use unlawful, deadly force
against the actor or a third person;

(b) Is likely to use any unlawful force
against a pergon present while committing or
attempting to commit a burglary;

(¢) Is commilting or about to commit kid-
napping or a forcible sex offense; or

(d) Ialikely to use any unlawful force in the
commisgion of a felony againat the actor within
such actor’s dwelling or its curtilage.

III. A person is not justified in using deadly
force on another to defend himse!f or a third
person from deadly force by the other if he
knows that he and the third person can, with
complete safety:

(a} Retreat from the encounter, except that
he is not required to retreat if he is within his
dwelling or ita curtilage and was not the initial
AgLressor; or

(b) Surrender property to a person assert-
ing a claim of right thereto; or

(¢} Comply with a demand that he abstain
from performing an act which he is not obliged

.
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to perform; nor is the use of deadly force justi-
fiable when, with the purpose of causing death
or scrious bodily harm, the actor has provoked
the use of foree against himsell in the swme
encounter.

(d) If he is a law enforcement officer or a
private person assisting him at his direction
and was acting pursuant to RSA 627:5, he need
not retreat,

Hasmory

Source. 1971, 518:1. 1981, 347:1, 2, ff. Aug. 16, 1981

Amendments—1981. Paragraph 1[id): Added.

Paragraph [1l(ax Added "or its curtilage” following “dwell-
ing”.

ARNNOTATIONS

Elementa, 4

Inatructions, 3

Provocation, 1

Unressonable beliet, 2 -

1. Provocation

The term *provoke” connotes speech as well as action and &
jury may correctly conclude that a defendant’s use of words
alone to bring ubout & fight in which he intended st the outset
to kill his opponent wan sufficient to destruy his legal defense
of sell-defense. Stats v. Gorham {1980) 120 NH 162, €12 A2d
1017.

2. Unreasonable bheliof .

A defendant’s unreasonable belief that another is likely.to
use an unlawful force in the commiasion of & felony agninst
him, even if the belief is honest, will not support a defense of
juatification fur the use of deadly force. State v. Holt (19R5:
126 NH 394, 493 AZd 483.

3. Instructions

In appeul from conviction for simple assault in which
superior court declined to give reguestad jury instructions
concerning justificationa of meif-defense, defenne of another,
and defense of property, all three claims of error were pre-
served for review where the record showed timely objection
made to failure to change justifications of seli-defense and
defense of property; format of this gection combined eself-
delense and defense of another in same paragraph and parties
and court understood objection included instruction on de-
fense of others. State v. Hust (19905 133 NH 747, 584 A2d 175,

In trinl for simple assauit, defendant was entitled to jury
instruction on defense of others where some evidence was
presented that defendant had assaulted victim in response to
unlawful unprivileged physical contact by another on defen-
dant's wife. State v. Hant (1590) 133 NH 747, 584 A2d 175,

4. Elements

A victim's aggressive charactar is not among the elements
ensenitial Lo the defense of sell-defense. State v. Newell (1996}
141 NH —, — A2d —.
Cltad

Cited in State v. Kawa (1973) 113 NH 310, 306 A2d 701;

" State v. Pugliese (1450) 120 NH 728, 422 A2d 1319; Sate v.

Arillo (1982) 122 NH 107, 441 A2d 1163; State v. McAvenia
(1922) 122 NH 5A0, 448 A2d Y67 State v. Pugliens (198271
NH 1141, 455 A2d 1018; Pugliess v Perrin, 667 F Stipp. 1%
(D.N.H. 1983}, affirmed, 731 F.2d B5 (1at Cir. 1984).

Linrany REFERENCES

New Hampsahire Trial Bar News

For article, “Presumptions in New Hampahire Law
Guide Through the linpenetrable Jungle (Part ID," see
N.H. Trial Bar Newa 31, 34, 35 nn.42, 112 (Fali 1991}

New Hampehire Criminal Jury Instructions
New Harpshire Criminal Jury Instructions, Instructin
3.10-3.14. . :

Went Key Number
Annpult and Datiery &= 14,
Homicide ++ 122, ’ y

1
1
H
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CJs
Awsault and Battery § 22.
Homicide § 103,

ALR

Construction and application of statutes Justifying the use
of forew to prevent the use of force against snother. T1 ALR4th
940.

Duty 1o retreat s conditing of self-defense when one is
Attucked ad his oflice, or place of business or employment. 41
ALR3d 5R4.

Liability of private citizen or his empinyer for injury or
damage o third person resulting from firing of shota at fleeing
criminal. 39 ALR4Lh 144,

Unintentionu! killing of or inpery to thitd persan during an
attemptand self-defense. 556 AL 620.

Withdrawa!, nfter provocation of conflict, an reviving right
of sell-defense. 55 ALR3d 1000,

627:5 Physical Force in Law Enforce-
ment.

L. A law enforcement officer is justified in
using non-deadly force upon another person
when and to the extent that he reasonably
believes it necessary to effect an arrest or de-
tention or to prevent the escape from custody of
an arrested or detained person, unless he knows
that the arrest or detention js illegal, or to
defend himself or a third person from what he
reasonably believes te be the imminent use of
non-deadly force encountered while attempting
to efleet such an arrest or detention or while
seeking to prevent such an escape,

IL A law enforcement officer is justified in
using deadly force only when he reagonably
believes such force is necessary:

(a) Todefend himself or a third person from
what he reasonably believes i the imminent
use of deadly force; or

(b} To effect an arrest or prevent the escape
from custody of a person whom he reasonably
believes:

(1) Has committed or is committing a
felony involving the use of force or violence, is
using a deadly weapon in attempting to es-
cape, or otherwise indicates that he is likely
to seriously endanger human life or inflict
serious bedily injury unless apprehended
without delay; and

{2) He had made reasonable efforts to
advise the person thal he is o law enforce-
ment officer attempting to effect an arrest and
has reasonable grounds to believe that the
person is aware of these facts.

(c) Nething in this paragraph constitutes
justification for conduct by a law enforcement
officer amounting to an offense against innocent
persons whom he is not seeking to arrest or
retain in custody. .

HI. A private person who has been directed
by a law enforcement officer to assist him in
effecting an arrest or preventing an escape from
custody s justified in using:

(a} Non-deadly force when and to the ex-
tent that he reasonably believes auch to be
necessary to carry out the officer'’s direction,
unless he believea the arrest ia illegal; or

{b) Deadly force only when he reasonably
believes such to be necessary to defend himseif

CRIMINAL CODE
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or a third person from what he reasonably
believes to be the imminent use uf deadly force,
or when the law enforcement olficer directs him
to use deadly force and he belicves such officer
himsel{ is authorized to use deadly force under
the circumstances,

IV. A private person acting on his own is
justified in using non-deadly force upon another
when and to the extent that he reasonably
belicves it necessary to arrest or prevent the
escape from custody of such other whom he
reasonably believes to have committed a felony
and who in fact has committed that felony: but
he is justified in using deadly force for such
purpose only when he reasonably belicves it
necessary to defend himself or a third person
from what he reusonably believes to be the
imminent use of deadly force.

V. A guard or law enforcement officer in a
facility where persony are confined pursuant to
an order of the court or as a result of an arrest
is justified in using deadly force when he rea-
sonably betieves such force is necessary to pre-
vent the cscape of uny person who is charged
with, or convicied of, a felony, or who is commit-
ting the felony of cxcape from official custody as
defined .in RSA 642:6. The use of non-deadly
force by such guards and officers ia justified
when and to the extent the person effecting the
arrest belicves it reasonably necessary to pre-
vent any other escape from the facility.

Vi, Areasonable belief that another has com-

mitted an offense means such belief in facts or
circumstances which, if true, would in law con-
stitute an offense by such person. If the facts
and circumstances reasonably believed would
not constitute an offense, an erroneous though
reasonable belief that the law is otherwise does
not make justifiable the use of force to make an
arrest or prevent an escape.

V1. Use of force that is not justifiable under
this section in effecting an arrest does not
render illegal an arrest that is otherwise legal
and the use of such unjustifiable force does not
render inadmissible anything svized incident to
a legsl orrest,

VIII. Deadly force shall be deemed reason-
ably necessary under this section whenever the
arresting law enforcement officer reasonably
believes that the arrest is lawful and there is
apparently no other possible means of effecting
the arrest. -

Higrery

Bource. 1971, 518:1. 1981, 373:1-3, ff, Aug. 22, 1981,

Amendments— 1981, Paragraph II(bA1): Inaerted *or is
committing” preceding “a felony™ and substituted “involving
the use of furce or vislence” for “or” thereafler.

Paragreph V: Amended generally.

Paragraph VIIL: Added.

ANNOTATIONS
Cited

Cited in Blaia v. Town of Goffatown {1879 119 NH 613, 406
A2d 298

A
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Livkany Rxpeaenges

New Hampahlire Practice

1 NH.P. Criminal Practice & Procedure § 195,
Weat Koy Number

Assuult and Buttery &= 10,

Homicide 4= L0 et seq,
cJs

Asszult mnd Battery §§ 26-29.

Humicide § 100 et seq.

ALR

Pence officer's huabnlity for deuth or personal injuries coused
by intentional herce in srereating rosdemennant H1E ALK
235

Private persun’s authority, in muking nrrent for felony, W
shoot or kill elleged felun. 32 ALRIG 10745,

Right of peace afficer to.use dendly force in attempting to
arrest fleeing felon. 83 AL 174,

627:6 Physical Force by Persons with
Special Responsibilities.

I. Aparent, guardian or other purson respon-
sible for the general care and welfure of a minor
ig justified in using force against such minor
when and to the extent that he reasonably
believes it necessary to prevent or punish such
minor's misconduct.

II. A teacher or person otherwise entrusted
with the care or supervision of a minor for
specinl purposcs is justified on the premises in
using necessary force againat any such minor,
when the minor creates a disturbance, or re-
fuses to leave the premises or when it is neces-
sary for the maintenance of discipline.

1iI. A person responsible for the general care
and supervision of an incompetent person is
justified in using force for the purpose of safe-
guarding his welfare, or, when such incompe-
tent person is in an institution for his care and
custody, for the maintenance of reasonable dis-
cipline in such institution.

IV. The justification extended in paragraphs
I, 11, and III does not apply to the malicious or
reckless use of force that creates a risk of death,
serious bodily injury, or substantial pain.

V. A person suthorized by law to maintain
decorum or safety in a vessel, aircraft, vehicle,
train or other carrier, or in a plac: where othera
zre assembled may use non-deadly force when
and to the extent that he reasonably believes it
necessary for such purposes, but he may use
deadly force only when he reasonably believes it
necesaary to prevent death or serious bodily
injury.

V1. A person acting under a reasonable belief
that another person is about to commit suicide
or to infiiet serious bedily injury upon himself
may use a degree of force on such person as he
rensonably believes to be necessary to thwart
such a result.

VII. A licensed physician, or a person acting
under his direction, may use force for the pur-
pose of administering a recognized form of treat-
ment which he reasonably believes will tend to
promote the phyaical or mental health of the
patient, provided such treatment is adminis-
tered:

JUSTIFICATION
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(a) With consent of the patient or, if the
patient is 4 minor or incompelent person, with
the consent of the person entrusted with hiy
care snd supervision; or

th) In un emergency when the physician
reasonably believes that no one competent to
conaent can be consulted and that & reasonable
person concerned for the welfure of the patient
would congent.

Flistremiy

Bourcw, 1971, HlH], . Nov 1, 1574,

ANNIEATIONS

1. Construction

Puarpgruph § of this section, justifving use of force by parent
or une standing tn e parentis againsal pmor when reeces:
sAry to prevent ur punish misconduct, merely codsiies well-
recognized precept of Anglo-American jurisprudence in re
Ethan H. (1992 116 NH &A1, 809 AZd 1222,

2. Justification

Honest but vbjectivety unreasonable belief thut use of furce
is necedndty to prevent or punish child’s misconduct will unt
wupport justification defensa to change of second degree an-
satlt vn child under 13 yours of agn, State v. Leal (1pe01s 167
NH 97, 623 A2d 1329.

Defendunt was not justified in striking his stepson with a
leather belt at least 10 times on hia buck, buttocks and thaghs
an punishient for failing te clean dishes. State v. Leaf ¢ 1933)
137 NH 97, 23 A2d 1529
Cited

Cited in In re Caulk (19584) 125 NH 226, 480 A2d 83: In re
Doa (19851 126 NH 719, 495 A2d 1293; Petition of Doe (1988,
132 NH 270, 664 A2d 433; State v. Bruce (19689) 132 NH 465,
568 A2d 1144,

Lisrary REFERENCES

West Key Number
Ansault and Bottery <= 10
Parent and Child + i1,

CJ8
Assault and Buttery §§ 26.29.
Parent and Child §§ 118, 127-129,

ALR

Criminal liability fur excessive or improper punishment
inflicted on child by parent, teacher, or one in loco parentis. 89
ALR2d 396.

Standurd for determinstion of rensvnableness of crimingl
defendunt’s balief, for purposes of selfl-defenne claim, that
physical furce is necessary — modern cases. 73 ALK4dth Hul,

827:7 Use of Force in Defense of Pre-
mises. A person in possession or controi of
premises or a pergon who is licensed or privi-
leged to be thereon is justified in using non-
deadly force upon another when and to the
extent that he reasonably believes it necessary
te prevent or terminate the commission of a
criminal trespass by such other in or upon such
premises, but he may use deadly force under
such circumstances only in defense of a person
an prescribed in RSA 627:4 or when he reason-

ably believes it necessary to prevent an attempt

by the trespasser to commit arson,

Hivrury
Source. 1971, 518:1, eff. Nov. 1, 1974

a tpmmn 4r

Faa



»
22N

P

627:8

ANRNUTATIONN
Cited
Cited in Swale v Ariilo (1982) 122 NH 107, 441 A2d 1163;
State v. Smith (1983 123 NH 46, 455 A2d 1041,

Lapuary ReFensvers
New Hampshire Criminal Jury Instructions
New Hampshire Criminal Jury Instructions, Instrniction #
4.1t
ALR
Duty to retreat where ansailant ia social guest on premises.
100 ALR3d 632.

627:8 Use of Force in Property Offenses.
A person s justified in using force upon another
when and to the extent that he reasonably
believes it necessary to prevent what is or
reasonably appears to be an unlawful taking of
his property, or criminal mischief, or to retake
hix property immediately following its taking
but he may use deadly force under such circum-
stances only in defense of a person as prescribed
in RSA 627:4.

Hisrory
Soarce. 1971, 518:1, eff, Nov. 1, 1873,

ANNOTATIONS

1. Construction .
At triat for simple assault and reaisting arrest, regardless of

whether chief of police properly or improperly ordered arrest- .

ing officer to tow defendant's vehicle, defendant enjoyed na
privilege to use seif-help to prevent removal of his property or
to effect its return nor was he entitled to resist arrest; any
such privilegeds that may have exiated at common law have
been statutorily superceded. State v. Haas {1991) 134 NH 480,
596 A2d 12T,
Cited

Cited in State v Cavanaugh (19%83) 138 NH 183, 635 A2d
1182,

Linrary REPPRENCES

New Hanmpehive Ceiminal Jury Instruations

New llampshire Cniminal Jury Instructions, Instruction #
3.10
ALR

Liability of private citizen or his employer for injury or
damage Lo third person resulting from firing of shots at flecing
eriminut. 29 ALK4th t44.

627:8-a Use of Force by Merchants. A
merchant, or his agent, is justified in detaining
any person who he has reasonable grounds to
believe has committed the offense of wiliful
concealment or shoplifting, as defined by RSA
644:17, on his premises as long as necessary to
surrender the person to a peace officer, provided
such detention is conducted in a reasonable
manner.

Hisrory
Source. 1981, 344:2, eff. Aug. 16, 1981.

ANNUTATIONS

1. Jury instructions

In activn based on allegedly improper arrest and detention
of plaintilf fur sheplifting, trial court's failure to instruct the
jury that thin ssction was s complets dafonae wan harmleas
error, if error ub all, since 4 reanonable jury could only have
fuund that this section was inapplicable because the defen.

CHIMINAL CODE ' 140

dint did not hmve reasonoble yrounds to detuin plaintifl.
Punas v. tHarakis t 19870 129 NH 59, 529 A2d 976,

Lisrazy Rerekeners
West Key Number
Falae Imprivoninent &= 4§,
CJs ’
Falae Imprisonment § 29 et seq.

ALR -
Caonstruction and effect, in false imprironment action, of
statute providing for detention of suspecied shoplifters. 47
AL 98,

Linbility of storekeeper for injury tn cusiomer ansing vut of
purnuit of shoplifter, 14 ALR4th 450,

627:8-b Detention Powers of County
Fair Security Guards.

I. Any county fair security guard who meets
the requirements of paragraph I shall have the
power to detain any person who he has reason-
able grounds to believe has committed any of-
fense under the laws of the state, on the pre-
mises of the county fair association as long as
necessary to surrender the person to a peace
officer, provided such detention is accomplished
in a reasonable manner.

II. Only security guards who have completed
a program of police training for part-time police
officers, meeting standards established by the
New Hampshire police standards and training
council pursuant to RSA 188-F:26 and appropri-
ate to a security guard's exercise of limited
police powers, shall have the powers of deten-
tion granted in paragraph L

Hisrory
Source. 1987, #5:1, eff. May 6, 1987,

627:9 Definitions. As used in this chapter:

I. “Curtilage” means those outbuildings
which are proximately, dircctly and intimately
connected wilh a dwelling, together with all the
iand or grounds aurreunding the dwelling such
BN are necessnry, convenient, and  habitually
used for domestic purposes.

II. “Deadly force” means any assault or
confinement which the actor commits with the
purpose of causing or which he knows to create
a substantial risk of causing death or serious
bedily injury. Purposely firing a firearm capable
of causing serious bodily injury or death in the
direction of another person or at a vehicle in
which another is believed to be constitutea
deadly force.

111. “Dwelling™ means any building, struc-
ture, vehicle, boat or other place adapted for
overnight accommodation of persons, or sections
of any place similarly adapted. It is immaterial
whether a person is actually present.

IV. “Non-deadly force™ means any assault
or confinement which does not constitute deadly
force.

Hisrory

Source, 1971, 618:1. 1981, 347:3, eff. Aug. 16, 1981,

Amendments—1881. Puragraph I: Former par. I redesig
neted ss par. (] and new par. I added.

Paragraph 11: Former par. I rederignated so par. IV and
former pat. | redenignuted an pur. U],

Parsgraph 1[i: Added.

Paragraph V. Kedeaignated fromn foremar par, 1]

R
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CHAPTER 628
RESPONSIBILITY

fi2f:1 fonunuturity

tiZH 2 lu=nnity,

628:1 Immaturity.

I. Except as provided in paragraph II, a per-
son less than 15 years old is not eriminally
responsible for his conduct, but may be ad-
judged o be a juvenile delinguent.

II. A person 13 years of age or older may be
held criminally responsible for the following
offenses if the person's case is transferred to the
superior courl under the provisions of RSA
169-B:24:

IL (ai1) First degree murder as defined in

RSA 610,

2) Secund degree murder as defined in

RSA 630:1-b.

(4) Manslaughter as defined in HSA

630:2.

{b) First degree assault i3 defined in RSA
631:1.
631 (2c) Second degree assault as defined in RSA

(d) Kidnapping as defined in RSA 633:1.

(e} Aggravated felonious sexual assault as
defined in RSA 632-A:2.

(f) Criminal restraint as defined in RSA
633:2.

(g) Class A felony robbery as defined in
RSA 636:1.

(h} Attempted murder.

Hisruny

Source, 1471, 6141, 1968, 204:6. 1995, 308.114, ¢IF. Jan, L,
1996,

Amendmentu— 1996, Parugraph I1: Amended generully.

= 188K, Devignuted the existing proviniana of the section as
b, o nefeled “encept nn previded 1n paragraph 117 precodig "n
person” st the hepinning of that paragruph und added pur, 11,

Application— 1985 amendment. 1995, 3U8:118, off Jun,
I, 1996, provided thet the amendment to par. 11 of this section
hy 1995, 30%:113 ahall spply to affenses committed on or after
dun. 1, 19043

Crosy RerFeapners

Delinquent children, see HSA 169-1
Parole of delinquents, see RSA 170-H.

ANKOTATIONS
Lited
Cited in State v Guaraldi (14830 124 NH 93, 467 A2d 233:
State v. Benoit (19451 126 NH 6, 490 A2d 295.

Lisaary ReFgrsnces
West Koy Number
Infants <~ 65 et seq,
Js
Tnfante §6 196, 197, 204

628:2 Insanity,

I A person who is insgne at the time he acts
W not criminally responsible for his conduct.
Any distinction between a statutory and com-
won law defense of insanity is hereby abolished

RESTPONSIBILITY

G2N:2

and invocation of such defense waives no rvight
un aceused person would atherwise have. )
1. The defendant shall have the burden of
proving the defense of insanity by clear and
convincing evidence.
[l1. Evidence of insanity is not admissible
unless:
ta) The defendant, within 10 days after
entering his plea of not guilty or st such later
time as the court may for good eause permil,
notifies the court and the state of his purpose 1o
rely un such defense; and
(b} Such notice is given at least 30 duvs
before the scheduted commencement o 1.

Hisrowy
Source, 1971 SIH L FIRY D41 IUAT, 1L 000 oo, o,
1UHT
Amendments— 1947, Paragraph 11 Amendiert g ally
—1DRZ. Purngraph [I: Farmer par. [1 redesyioitod as i

par. Hlay und new par, 1L sdded.

Purigraph 11 Former par. 1 redesignated as Introduetory
claube and subpar. (a1, made minor changea in phraseolopy in
that subparagraph und added aubpar. by,

Cross REFERENCSS

Lommittal of accused acquitted by reason of insanity, <ee’
RSA 651:9-a.

Commitial of secused fur pre-trial paychiatric examination,
Bee RSA 135:17,

Duration of order committing accused acquitted by reason
of wsanity. see RSA 651:11-a

Evidence required to cuninit accused acquitted by reason of
insunity, see New Humpshire Constitution, Part 1, Article 15,

Plea of insaunity, see RSA 651:8-a.

ANNOTATIONS

Alcoholism, 5
Conslitutionality, 1
Notice, 8§

Presumption of sanity, 2
Tent,

Trinl procedure, 4

1. Conatitutionality

Failure uf leyislature tu delingate a Tegal standuid caneerne
ing the factual question of criminal nsanily i= not an uneoe
stitutionul delegation of leygislutive suthority, State v
Shackford 119861 127 N1 695, ho6 Add 1115

2. Presumption of sanity

Hanity is properly in nature of & policy presumption brecaise
tt is inherent in human nature and is natursl ond nermal
candition of inankind, and is not properly an elerent of the
crime. Novonel v. Helgemoe (19787 118 NH 115, 354 Aud 124,

3. Test

The 1est far crinviesal insunity 18 whether insanity aeguted
criminal intent. State v. Shackford (1988) 127 NH H493, 506
A2 315,
4. Trial procedure

If aceuned does not desire a bifurcated hearing, but instead
wistien to pleud not guiity and raise insamity issue as allirm.
tive defenae, he may go forward with his afrmative HsAnsty
defense @fer stute han rested upon evidence probative of
requisite ntent or culpability, und other elements ol crime
charged, und in such cuse, Jury should be instructed sbout
consequences of finding of not guilty by reason ol insaniey, amd
if jury certifies to court that they have acquilted defendaant by
renson of insanity, court will then preceed Lo determiatian ol
present dangerounness. Novosel v. Helgomese (1974 118 Nit
116, 384 A2d 124,

8, Alcvholiem
Thengh sitezication his been revugnized ns a defer
crime i krowndu of insinity in the {orm of dipromenis, it

L TE]
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(b} “Organization” means a froternity, so-
rorily, associalion, corporation, order, society,
corps, athletic group, couperative, ¢club, or ser-
vice, social or stmilar group, whose members are
or include students, sperating at or in conjunc-
tion with an educational institution,

{c) “Student” means any person regularly
enrolled an a full-time or part-time basis as a
student in an educational institution.

(d) “Student hazing” means any act di-
rected toward a student, or any coercion or
intimidation of a student to act or to participate
in or submit to any act, when:

(1) Such act is likely or would bhe per
ccived by a reasonable person as likely to
cause physical or psychological injury to any
person; and

(2) Such act is a condition of initiation
into, admission into, continued memberahip
in or association with any organization.

IL (a) A natural person is guilty of & class B
misdemeanor if such person:

(1) Knowingly participates as actor in
any student hazing; or

{2) Being a student, knowingly submits
to hazing and fails to report such hazing to
law enforcement or educational institution
uuthorities; or .

(3) Is present at or otherwise has direct
lknowledge of any student hazing and fails to
report such hazing to law enforcement or
educational institution authorities.

(b} An educational institution or an orga-
nization operating at or in conjunction with an
educational institution is guilty of a misde-
meanor if it: :

{1) Knowingly permits or condones stu-
dent hazing; or -

(2) Knowingly or negligently fails to take
reasonable measurcs within the acope of its
authority to prevent student hazing; or

{3) Fails to report to law enforcement
authorities any hazing reported to it by others
or of which it otherwise has knowledge.

III. The implied or express consent of any
person toward whom an act of hazing is directed
shall not be a defense in any action brought
under this section.

Hesmory

Source. 1593, 155:1, fl. July 1, 1993,

Crusy Revrrencra

Clugsification of crimes, see RSA 6259,
Sentences, see RSA 6851,

CHAPTER 632
RAPE

[Repealed 1975, 302:2, eff. Aug 6, 1975.)

Hisrory

Former RSA 632, comprising RSA 632:1-832.5, which was
derived from 1971, 818:1, related o nexusl offennes, See now
RSA 632.A,

CHAPTER 832-A

SEXUAL ASSAULT AND RELATED OFFENSES

612.4:1 Nelinitiona,

LA Aggravated Felonious Sexuat Aunaylt.

G32-A3 Felanioua Sexunl Agsault.

A32-A4 Sexual Assault.

H32.A:5 Spouse as Victim; Evidence of Husband and
Wife.

632-A:6 Teatimony and Evidence.

632-A:7 Limitations of Prosecutions. [Repoaled.]

632-A:8 In Camera Teetiinony.

632-A:9 Speedy Trial.

632-A:10 Prehibition from Child Care Service of Persons
Convicted of Certain Offenses.

612-A:10-a Penaltien.

G42-A20-b HIV Testing,

632-A:}0c  Limitations on Civi] Actions.

Registration of Bexual Offenders
632-A:11~632-A:19 [Repealed.}
DNA Testing of Sexual Offendars

632-A:20 Definitions,

632-4:21 DNA Analysis Required.

632-A:22 Di ination of Information in DNA Data-
baaa.

632-A:23 Unauthorized Dissemination or Use of DNA
Database Information; Obtsining Blood
Samplea Without Authority; Penaltiss.

632-A.24 Expungement of DNA Database Records Upon

Reversal or Dismissal of Conviction,

Cruss Rerirgnees

Annulment of record of conviction for offense under this
chipler, nes RNA 6515,

Confidential communications between victims of sexual
asaault and counselors, pee RSA 171-C. )

Involuntary edminsion for persons charged with falonious
sexual assault found not competent to stand trial, see RSA
171-B.

Parale of prisoner convicted of paycho-sexus! murder, ses
RSA 651-A:8.

Physical force in defense of & person, see RSA 627:4.

Testimony of minar in ¢ivil proceedings to recover dam
on behall of minor for abuse or assault, sco RSA 518:25-a,

ANNOTATIONS

Cited
Cited in State v. Cressey (1993) 137 NH 402, 628 A2d 696.

Lisrary Rerznences

New Hampehire Practice
2 N.H.T. Criminal Practice & Procedure 36 608, 545, B47.

New Hampshire Bar Journal

For article, “Repressed Memory or False Memory: New
Hampuhire Courts Consider the Dispute,” 35 N.H.B.J. 51
(1994},

West Key Number

Rape &= 1 et seq.
CJS

Rape § 1 et seq.
ALR

Admisaibility, in prosecution for sex-related offenss, of
results of tests on semen or seminal fluids, 76 ALRAth 887,

Ansault and battery: sexual nature of physical contact as
aggravating offense. 63 ALR3d 225,

Fact that murder-rape victim was dead at time of penetra-
tion ay affecting conviction for rape. 76 ALR4th 1147,

Incest as included within charge of rape. 76 ALR2d 484,

Mistalke or lack of information as to victim's uge, as dafense
to statulory rape, 44 ALE3d 1434.

Neceasity or permissibility of mentsl examination to deter-
mine competency or credibility of complainant in sexual
offenne prosecution. 45 ALR4th 310.
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Prosecution of tenale us privvipal for vap:. 67 ALR4th th) Emission i3 not required as an ele-
1127, . 8
) . ment of sy form of sexual penetration.,
Heuuteneas i timse of other simddae atfenses canmitted Iy ¢ ¥ pene tion
accused as attenng adosssibifity of evidenes thereat in
prisevntion fur ~ex offoaser, B4 AL % Hemory
» cletmenl an aflectne udiessibiline of satement or Souree. 1975, 3020, 1979, 1271 1981, S&3:10. 1986,
cwnplaint made by vibun ab mek o) e a5 10 grostag, Speribia- 1322, 1942, 254.3-5 1994, 185:1, eff. Jan. 1, 1995,
nedus exclamubion, or excited stterance. 59 AL 102, Amendments— 994, Purayraph 1-c: Added.
Validity of ~totute making wodomy o crimial ofiense. 20 ~ 1992, Paragraph [-b: Added.

ALKtk 1009
What constitutes offense of “sexuad bateory”™. 87 ALR3d

. E280.

632-A:1  Definitions. In this chapter:

[ “Actor” means o person aceused of u
erirue of sexunl assault.

l.a. “Aflinity” means a relation which one
spouse because of marriage has to blood rela-
tives of the uther spouse.

1-b. “Genital openings™ meuns the internal
or external genitalin including, but not limited
to, the vagina, Jabia majora, fabia minora,
vulva, urethra or perineum.

I-c. “Paitern of sexual assaull” means com-
mitting more than one act under R=A 632-A:2 or
RSA 632-A:3, or both, upon the same victim over
a period of 2 months or more and within a
period of 5 years,

I, “Retaliate” means to undertake action
against the interests of the vietim, including,
but not limited to:

tin) Physicid or mental torment or abuke.

th) Kidnapping, false impriconment or
extortion.

{c) Public humiliation or disgraec.

IH. “Serivug personal injury” means exten-
sive bodily injury or disfigurement, extreme
mental anguish or trauma, disease or loss or
impairment of a sexual or reproductive organ.

IV. “Sexual contact” means the intentional
touching of the vietim’s or actor’s sexual or
intimate parts, including breasts und butlocks,
and the intentional touehing of the vietim's or
actor’s clothing covering the immediate area of
the victim's or actor’s sexual or intimate parts.
Sexuul contact includes only that aforemen-
tioned conduct which can be reasonably con-
strued as beiny for the purpose of sexual arousal
or gratification,

V. “Sexual penctration” means:

(a) Sexual intercourse; or

tb) Cunnilingus; or

(c) Fellatio; or

(d) Anal intercourse; or

{e) Any intrusion, however slight, of any
part of the actor’s budy or any object manip-
ulated by the actor into genital or anal open-
ings of the victim's body: or

(f} Any intrusion. however stight, of any
part of the victim's body into genital or anal
openings of the actor’s body:

(g) Any act which forces, coerces or in-
timidates the victim to perform any sexual
penetration as defined in subparagraphs (a)-
(fy on the actor, on another persan, or on
himuelf. ’

Parapraph [1: Amended generally.

Paragraph V. Added a new subpar. (g) and redesipnated
former subjsr. 10 5x subpar. (hi

w 1888, Furugraph I-a; Added.

— 1981 "aragraph V: Amended generally.

—1970. Patagraph IV: Ingarted “or aclor’s” foilowing “vie-
tim's” wherever (L appeared.

ANNOTATIONS

1. Construction

The tental state required for RSA 632-A:3, I must be
founsd i the detinition of sexual penetrstion; unlike the
definition .of acxuul contact, there in no language in the
definition of rexual penciration describing a requisite state of
mind. State v. Goodwin (1996) 140 NH 672, 671 A2d 554.

Since culpability applies only to material elements of an
uffense, purposefulness is required with reapect to the act of
wexusl penetration, but ja not required of the statutury
variants us te how penetration emn be committed, State v,
Demmuns (1993 137 NH 716, 634 A2d 998,

Where there is un element of an offense that is defined by
Htatutory variunts, and the indictment expresses a specific
vartant, then the State is buund by the allegation made in the
indictment; since sexual penetration can be committed in any
uf five ways, if the indictment charges defendants with
vamnanitting this act in two specific statutorily dufined ways,
the Stsle 1n bound to prove the penetration alieged, State v.
Denmatnoim (199 137 NI TE8, 834 A2d 998,

If the victim is foreed to commit fellatio upon the defendant
or the defendant performs the act upon the victim, the act
fuils within the dufinition of sexual penetration in paragragh
V of this section. State v. vonKlock (1951 121 NH 697, 433
AZd 1288, overruled on other grounds, State v. Smith (1985)
127 NH 433, 503 A2d 774.

Hubparagraph Vier of this section relates to acta not other-
wise covered in paragraph IV and does limit sexual penetra-
tiun ta the genital or anal openings of the victim. State v. Scutt
G877 117 NH 996, 380 A2d 1092,

Cited

Cited in State v. Goodwin (1978) 118 NH 862, 395 A2d 1214;
State v. 8t John (19801 120 NH 61, 410 A2d 1126; State v.
Mitchell 119831 124 NH 247, 469 A2d 1310; State v. Lovely
11984) 124 NH 680, 4R0 A2d B47; State v. Smith (1985) 127
NH 433, 503 A2d 774, Lovely v. Cunningham, 786 F2d 1 (1at
Cir. F9861; State v Smith 119861 127 NH K36, 508 A2d 1082;
Opinion of the Justices (L987) 128 NH 180, 5:22 A2d 989; State
v. Hood (19891 131 NH 606, 557 A2d 995; State v. Wood (19891
132 NH 162, 562 A2d 1312; State v Pond (19897 132 NH 472,
56T Azd B92; Stute v. Fennell (1990) 133 NH 402, 578 A2d 329;
Stute v, Letourpeas (1990 133 NH 565, 578 A2d 886; State v
(FNeill 119491 134 NH 182, 549 A2d 999; State v. Vaillancourt
11992y 136 NH 208, 612 A2d 1329: State v Arria {1995} 139
INIE 469, A56 A2d K28,

632-A:2 Agpgravated Felonious Sexual
Assault.

I. A person is guilty of the felony of agura-
vated felonious sexual assault if he engages in
sexual penetration with another person under
any of the following circumstances:

(a) When the actor overcomes the wvictim
through the actual application of physical force,
physical vielence or superior physical strength.

{b) When the victim is physically helpless
to resist,

(c} When the actor toerces the victim to
submit, by threatening o use physical violence




632-A:2

or superior physical strength on the victim, and
the victim believes that the actor has the
present ability to execute these threata.

(d) When the actor coerces the victim to
submit by threatening te retaliate against the
victim, or any other person, and the victim
believes that the actor has the ability to execute
these threats in the future.

(e} When the victim submits under circum-
stances involving false imprisonment, kidnap-
ping or extortion.

{f) When the actor, without the prior
knowledge or congent of the victim, administers
or has knowledge of another person administer-
ing 1o the victim any intoxicating substance
which sentally inenpacitates the victim.

) When the netor pivwvidos thorapy, mod-
ical treatment or oxvmination of the victim in a
manner or for purposes which are not profes-
sionally recognized as ethical or acceptable.

{h) When, except as between legally mar-
ried spouses, the victim is mentally defective
and the actor knows or has reason to know that,
the victim is mentaily defective.

(i) When the actor through concealment or
by the element of surprise ia able to cause
sexual penetration with the victim before the
victim has an adequate chance to flee or resist.

{j) When, except as between legally mar-
ried spouses, the victim is 13 years of age or
older and under 16 yeers of age and:

(1) the actor is a member of the same
household as the victim; or

(2) the actor is related by blood or affinity
to the victim.

(k) When, except as between legally mar-
ried spouses, the victim is 13 years of age or
older and under 18 years of age and the actor is
in a position of authority over the victim and
uses this authority to coerce the victim to sub-
mit,

(!} When the victim is lesa than 13 years of
ege.

{m} When at the time of the sexual assault,
the victim indicates by speech or conduct that
there is not freely given consent to performance
of the sexual act,

II. A person is guilty of aggravated felonious
sexual assault without penetration when he
intentionaily touches the genitalia of a person
under the age of 13 under circumstances that
can be reasonably construed as being for the
purpose of sexual arousal or gratification.

ilI. A person ia guilty of aggravated felonious
sexual assault when such person engages in a
pattern of sexual assault against another per-
son, not the actor's legal spouse, who is less
than 16 years of age. The mental state applica-
ble to the underlying acts of sexual assault need-
not be shown with respect to the element of
engaging in a pattern of sexual assault.

Hsrory

Bource. 1976, 302:1. 198), 415:2, 3. 1986, 132:1. 1992,
I84:8. 1994, 185:2, 1905, 88.1, off. Jan. 1, 1996,
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Amendments— 1195, Paragraph 1(m). Added.

— 1984. Porugraph J11; Added. .

—1892. Designaled the axisting introductory paragraph as
par. | snd subntituled “the fulony of aypvavated felonious
sexual usaault” for “u cluss A felony” following “guilty of” in
that puragraph, redesignated former pars. 1-V1 as subpars.
(a1, respectively, redenignated former pur. VIE as eubpar. (g}
and substituted ~provides therapy” for “engagen in the” fol-
lawing “actor” and "professionaliy® for “medically” preceding
“recognized” in thut aubpuaragraph, and redesiynated former
pars. VITI-XI an subpars. (hi-({), reapectively, and added par.
(B

— 1888, Parugraph X: Amended generally.

Parugraph X-n: Added.

—1881. Parugraph VI [nnerted “except as between le-
gally matried spauses” following “when”.

Paragraph X: [nserted "except as between legally married
spouses” [llowing “when” and “when the actor” preceding “ia
reluted” and wubatituted *137 for “thirteen™ and *18" for
TRiTeen”,

Croxs REFERENCES

Bail prohibited, seo RSA 597:1-a.

Cleasification of crimes, see RSA 626.9.

Limitations vn civil actiuns brought by defendant agninst
victim, ave RSA 632-A:10-c,

Penaltien, soe RSA 632.A:10-a, :11.

Registration of crimingl offenders, see RSA 851-B.

Sentences, sea HSA 651,

Victima permitted to apesk before sentencing, see RSA
661:4-a.

ANNUTATIONS

Burden of proof, 4
Coercion, 8
Constitutionality, 1
Construction, 2
Construction with other laws, 3
Defenses. 11

Elements, 12

Evidence, 13

Expert testimony, 14
Indlctment, 10
Instructioos, 16

Jury, 17

Leasor |ncluded offensos, 8
Mens rea, 8

Mentally defoctive vietim, 7
Objections, 16

Proof of authority, 18
Threats of retnliation, 8

1. Constitutionality

A construction of paragraph [V (now parugraph [¢d)) of this
section, which includos ua one of the prescribed means of
coerving sex thruugh threats to retaiiate w threat to extort, to
embrace the definition of extortion in RSA 837:5, 11, which
intludes threats vl economic reprisal, without the objective of
acquiring the victim's property, did not constitute an inter-
pretation se novel and unforeseesble as to render retroactive
application of the interpretution a violation of the due process
clause of the United Htates Conatitution. Laovely v
Cunningham, 798 F.2d 1 (1s¢ Cir. 1988).

In prosecution under paragraph IV {now paragraph {d}) of
this section, predicated on the use or threats of economic
reprisal to coence the victim to enguge in sexual acts with the
defendant in which the state premented evidence of a plethora,
of threats by the defendnnt to cause trouble for the victim
with the police and to cause the victim to lose his job unleas he
cuntinued to provide sexual favors, resulling in apprehension
by the victim of being deprived of Anancia) resources, the fucta
supported the conclusion of the jury that the situation waa
one involving coercion of tha victim by the defendant, rather
than a bargain by the victim, in reaponse to pressure by the
defendant, o continue sexusl favors and, thus, spplication of
the statute 1o the defendunt did not involve an unconstitu-
tional application of Lhe statute to criminalize s laver’s
quarrel. Lovely v. Cunningham, 796 F.2d 1 {1st Cir. 1988).

Since routine and ordinary penetrations of a child which

b i Al ot ol vy mwaqr-'-'}-"‘?.c.‘:; e

[65 SEXUAL ASSAULT AND KELATED OFFENSES

sccur in the

urse of curing for him ur her do not full within

the prohibilioms of thaw wection, this wection is thus ot
wverbroad bevaiese it shue nut prohibit Ay protected condu.
Stute v, Smth (19460 127 NI 4K, 8034 Add 774,

Une of te wurd “invedvi in puragriph V inew paragraph
Hes) of thin sevtion d tsender that paragraph unconst-
1ulionally ¥ague. Stite v, Tuylor (1961 121 NH 459_431 Avd
Tih.

Paragraph V inow purugraph lel) of this section gave fuir
witrning to detendant that 1the conduct with which he wus
charged, seaual penctration of & victin whom he had kid-
napped or falsely imprisuned, wan furbubden. State v, Taylar
CEUHTY 120 NEE 83, 401 Ad 775

Haragronph VI i i Hhoy of this scction jn naot
vank for vagueiess ur averly 1h because of undefined use of
the term “mentslly defietive™ rineo the term is no Tre vague
thun many ulher statulory terma describing criminal o
fernzen, any reasonabbs person would know that the lnnguage
wus meant te deneribae people who are of marked subnormal
intelligemce il 1he a0t that paragraph VI3 imponen criminnl
Ssalubity anly s whi vithe knows a should hive kiswn
thirt the viclin wis mantally defisctivee bairs haenvily on the
iz of fuir warning of the conduct proseribdd, Htate v
Deyrenier (30R0) 120 NH 919, 424 Avd 412

2. Construction

Defendunt's clisim that sexual nssult under RSA 632 A4
requires u showing of nexusl peneteation i incurrect; if the
defendant’s view were correct then every, soxusl asasult
prosceution weuld have Lo prove eggraviated felonious sexuasd
wusnult whenevier it sought to make uwe of eircumatancs 1X
Anew 1)) s wet forth in KA 632-A:2, und Lhe orine of Rexul
wssault under circumatance {X thow o would thus beceme
meaningless; it is not Lo be presumed that the legislature
would pass un uet lewding to an abaurd result und nullifying
ta an appreciable extent the purpose of the stutute. State v.
Arris (1995 139 NH 44y, 656 A2d B2,

The term suxual penetration is not » defining element of
cireumstance [X tuow M1iD) of RSA 632-A-2, rather, it simply
tefers 1o the conduct proscribed by RBA R32:A:2; a persen
ot comimnit sexusl penctration o be guihity of sgsravated
felvnious sexual assuull, hut te be guilty «of sexual axsoubt, he
need wnly cumn sexuul contact undir circumslances set
forth in RSA 642-A:2, State v, Arris (19351 139 NH 469, 656
A2d R28.

Under this sectiun, althvugh the thrent and sexnal pene-
tration must be close in o, the threat need not be explicit.
State v Kulikowalg (198 132 WH 281, [64 A2d 439

The exuct slate of thie wraault s not an element of the
apirriivated T ouy sexwis) snkpult erime. State v. Tynan
(1989) 132 NH 461, 566 AZi 1142,

Nurmally, Un: cxact dute of the sexunl assnult is not
recquired for s convietion Stnte v. LaCans € 1987) 129 NH 851,
frd) Azd 327.

‘This section does nol require proof of the exact dute of the
naspult as un clement, nnd therefore & deiendant aced only be
infurmed that he must meet proof thut he committed the
osnaultive ucts at some time during a specified period. State v.
Lukin (19861 128 NI 639, 517 A2d BA6.

Sexual contact in A & neceswary element of aggravated
ferlynious arsault, Stute v. Smith (19851 127 NH 433, 503 Azd
774.

Thia sectivn was not intended to include penetration of &
child for benign purposes auch a8 waahing, administering an
enema, or taking o child's temperature. Suite v. Smith (1985
127 NH 433, 503 Ad 774,

This section does not <efine the offenne so as to make proof
of exact date exnential. State v. Boire ¢ 1954) 124 NH 622, 474
AZd 568,

A defendant may be separately indicted for and convicted of
pruscribed inturcourse and fellatio, two aeparate offenses
uguinst the pervon, State v, Bussiere 1 19781 118 NH 659, 392
AlZd 151,

A male commats an pyravated felonius sexval apsault 1f
he furces a fiemale to commit act of fellutio upen hion. State v
Scutt (19771 117 NH 996, 480 A2d 1092,

3. Construction with other lnwa

Defondant could have heen ronvicud for solicitation of
sgiravated frelunious sexusl assault bascd on his seking
prosecution witnean Lo sexually penetrate another fumale
under circurnstances involving kidnapping snd this required
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stule W pruve wexual penetration nnd overy element of kid-
Nappifig: und, therefore, solicitution of kidnapping, under *
chicttmaent, wan lenser-included oflinse of selicitation of 'rs
druvated felonicus sexual masault, und sentences on both
cunviclons violuted double jeopurdy protections. State v.
Luciun (1996 140 NH 60, 863 A2d 605,

Multiple aentences fir convictiuns of salicitution of aggra-
vated felonivus sexual asaaudt, solicitation of kidnapping, and
rolivitation of vielation of the child pornography lawa sub-
Jected defendunt to multiple punishments for same offense, in
vialution of the guurantees against douhle jeopardy of both
state and federal cunstitutions. State v Lucius (1995) 140 NH
60, 661 AZd 605,

Imposing punishment for both criminal soticitation of “g-
gravated felunioun aexunl oasault nnd eriminal solicitation of
vialgtion of child pornugraphy laws does not violate stats or
frderal double jeopardy protections becuuwe each offense has
Pumercus elements not contnined in other; in fact, snly
element they have in common in actual asking. Stute v, Luciun
Ti46s 140 NIF 60, 66 A2d BOS.

Argunient war rejected that indictmenta allepring aggra-
vated fehanuus sexunl annavlt wers barrud by RSA G268, the
slatute of litniutions, becaune the state relied on thireats that
huad secarred mory tinn sin yeurs prier to the dute of the
arresl wuartani; defendant wen Aot prosecuted for meruly
threatesing the victim more than wix years prior to the dute of
the warrant, but for committing sgxravated felonioun wexial
aanuult within the Hmitavions period, Stuts v Kiulikowski
11t 1532 NH 241, 564 AZd 439,

The distinguishing feature betwesn the crimes of mexunl
usninlt und aggruvated sexust unnsult {s thet & person must
comrmit wexunl penetrution to be gullty of aggravated fetoni-
ous sexupl asgault under this section, but tv be guilty of
sexunl assuull under RSA 632-Ad, he need only commit
sexunl contuct under circumatances wet forth in this wection.
State v. vonKlock (19817 121 N} 697, 433 A2d 1299, wverruled
on other grounds, Stute v. Smith (1983 127 NH 433, 504 A2d
774.

4. Burden of proof

Defendant's conviction for sexual penetration of a mentally
defeclive person wan reversed where Lhe State faihed 1a
surtain its burden of proul that the wictim wan meulally
defective instructed thet retardation was not for lay witnesses
o dimymose, and the victim's tentimony indicated she hud 1he
capacity to legally consent to the act. State v. {ubl (19041 114
NH 1062, 6506 A2d 331,

In a prosecution for sexusl penctrations of u mentally
defective pernon, the State has the burden of proving beyomd
a reasonable doubt that thae victim waa incapahle of fepally
consenting to the uct; und a conviction will be reversed wuly if
ne rational trier of fucl, viewing the evidence moat fuvorably
of the State, could have found guilty beyond & ressonahble
doutd. State v Call 115941 139 NIE 102, 850 A2d 331,

In & proseculion for aggravated feloniuus sexunl supault,
the state must pruove beyond a reasonable doubt thut the
defendant engnged in sexual penetration with anuther person
when the defendant overcame the victim through the appli-
cation of physical force, physical violence or superior physical
Atrenyth. Stute v. Simpaon (1990) 133 NH 704, 582 A2d 619.

6. Mens rea

While the underlying act common to each variant of the
offense of aggravated sexunl assault is sexual penetration, no
mens res iv gxpressed in this section; notwithstanding this
omissicn, une cannot be convicted of this felony without proof
that the act wan accompanied by & culpabls mental atate.
State v. Ayer i1992) 136 NH 191, 612 A2d 923,

For conviction of crime of aggruvated felonious aexyal
assault, there is o requi t that the defendant actualiy
know that the victim did not consent. State v. Ayer (1992) 136
NH 181, 612 A2d 523. .

Indictment for aggravated felonious assault could properly
ehurge defendunt for acting “knowingly,” rather than “inten-
tionally”™ ur *purposeiy,” since commeon-law crime of rape was
general-intent, rather than & specific intent, crime; holding in
State v. Davia, 105 NH 168 {1967), that same intent was
required lor rape and attempted rupe, is overruled insofar as
it s inconsislent. Stute v. Ayer (1992) 136 NH 191, 612 A2d
923,

Aggrevated felonious sexual sssault indictment alleging
thut defendant acted “knowingly”, rather than “purposely”,

.
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was aufficient, since state only needed to prove defendant
acted knowingly. State v. Reynolds (1992) 138 NH 325, 615
A2d 637 . )

Requisite mental state for conviction of nu'zrava&ed fuloni-
ous sexual uswault ia “knowingly”, not *purposely”. State v.
Lemieur (1992) 136 NH 329, 616 A2d 835.

0. Threats of retaliation

Retalintory threats, within the mening of paragraph IV of
this sectjun, are not required o be express. State v. Johnmon
{1958) 130 NH 578, 547 A2d 213. )

In the case of defendant convicted of aggravated felonipus
sexusl agsavlt whers the victim testifled that the defenﬂnnt
had threatened him with loss of employment and housing,
instituticn-of ¢riminal chargen, and proceedings in court to
collect money owed the defendant, the threats directed to I_’-he
victim amounted to threats of retaliation within the meaning
of puragraph IV of this section. State v. Lovely {1984) 124 NH
GO, 480 A2d 847,

7. Mentally defective victim )

Paragraph VIII of this section prohibits intercourse only
with those persons whose mental deficiency is such as to
take them i ble of legally ting to the aci. State v.
Degrenier (19805 120 NH 918, 424 A26 412. )

Although the degree of mental defactiveness mten‘dud to.be
cavered by paragraph VII1 (now paragraph Iih)) of this a.ect_nqn
may not be entirely clear, the term “mantally defecujle in
sufficiens to give defendant fair warning that, by engaging in
eenual intercourse with cne who he knows or has reason to
kxiow is mentully defective in any recognizable and npprecia-
ble degree, he is violating paragraph VIII (now paragraph
Ithp. State v. Degrenier (1980) 120 NH 918, 424 A2d 412.

rcion
&g:::tiun of a victim ag it is contemplated in RSA 632-A:2,
X-n (sre now RSA 632-A:2, lik) can include the uubtt]e
persuasion arising from the position of lutho_nr.y; that is,
undue influence and paychological manipulation. State v
Carter (1995) 140 NH 114, 663 A2d 101.

A parauon in » position of suthorily who uses such nuth?rity
in any way to coerce the child's subimission n sexual activity
is subject to prosecution under this section, whether the
cosrcion involves undue influence, physical force, threata, or
uny combination thereof. State v. Coilins (1987) 129 NH 488,
629 A2d 945.

9. Loaser Included offenses )

The term sexual penetrution is not a defining elem.em of
circumatance IX (now I()) of RSA 632-A:2, rather, it simply
refers 4o the conduct proscribed by RSA 632-A:2, a person
muat commit sexual penetration to be guilly of aggravated
(elonious sexual assault, but to be gui];);ofuxuu] aanault, hi

mly cormit sexus) contact under circumatances ae
E}lel:: i.:a I{SA 632-A:2. State v. Arris (1995} 139 NH 469, 656
828,
Ai:'gexusi essault cannot be a lesaser-included offonse of aggra-
vated felonious sasauit. State v. Smith (1986} 127 NH 433,

3 774,
mSL:ledv. vonllock, 121 NH 687 (1981), is overruled to the
extent it held that sexual assault is a lnuer-includgd offense
of aggravatad fslonious sexusl assault. Stats v. Smith (1985)
127 NH 433, 503 A2d 774. )

A person must necessarily commit the crime of sexual
asagult before he can commit aggravated felonious asxual
sasuult inasmuch as thers te no means by which & person
could commit sexunl penetration without engaging in sexual
rontact; therefore, sexual assault is a lesser-included offense
of sggravated folonious sexual assault. State v. Uun‘}(]o_ck
{1881) 121 NH 697, 433 A2d 1299, overruled, State v. Smith
£1985) 127 NH 433, 503 A2d 774,

In prosecution for aggravated felonious sexual aunu]f..
where thers was o physical evidence of repe, the prosecutrix
atated that she was raped and the defendant claimed that he
hit or pushed the prosscutrix in an attempt to.securs the
return of his property, but did not rape her, there was
suflicient evidence to permit & jury rationaily to conviet th'e
defendant of the lesser offenss of aimple umult_lnd acquit
him of the greater offense of aggravated felonious sexua)
asaault, and the failure of the trisl court to give a requestad

instruction on the leaser included offanse seriously under-
mined tha integrity of the fact finding procsss and denied the
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defendant of due privess of law. Dukatie v. Perrin, 564 F.
Supp. 1530 (ID.NH. 1953).
10. indictment .

Three indictments for ngpravated feloniceus sexual umu:nﬂt
properly alleged the element of coercion by Lhrgalunlnz.
where they clenrly alivged present coercion occunivied by
repeated prior Lthrests, Stute v. Kulikowski {1989) 132 NH

" 28%, 564 Aud 439,

The omission from the indictment of the name of an
under-thirteen victim of an agyraveted felonious sexuul gs.
suult did not. per se, cender the indictment constitutionally
insufficient, where the omissien did not hobhle the defen-
dant’s preparation of his defense. State v. Day (1987} 120 NH
3748, 520 AZd §87. . o

Although indictment charging defendant with viclating
paragraph I (now I(c)) of this section did nat allege that the
victim believed that the actor had the present ability to
executs his threats, since it informed defendant of the fac_tun]
basin of the charge by atating thut he forced the prosecutrix to
submit to mexual penetration by threstenisng her with a knile,
and ahe would not huve been forced to sulimit if a_Ahe had nat
believed that the defendant had the prescut ability 1o carry
out hix threat, the indictenent was conatitutionally sufficient.
State v. Shute (1952 122 NH 498, 446 A2d 1162,

11. Defenses. )
In prosecution fur nggravated felonious uexuul_ nssault, even
court’s raview of the aterile pugen of the tru:?scnpt. supperted
the jury's decirion to reject defendant’s alibi defense. State v.
Gilex {1996) 140 NH 714, 672 A2d 1128, .
When State alleges that sexual apsawlt occurred sometime
within a given time frume, State has obligation to prove the
offense occurred within that time frame when deljendnnl
asserts a defense based on lack of opportunity within that
time frame. State v. Williama (1993 137 NH 343, 629 A2d 83,
Where State’s indictment alleged that sexual assault oc-
curred gometime within two-yesr time frame and defendant
relied on substantial time-based defense of lack of opportu-
nily, trial court ahused its discretion in refusing o instruct
Jur.y that Stute must prove offense vecurred witflln lh‘e two-
yunr time frurue, and reversal was thorefore required. State v,
Williama (1993) 137 NH 343, 629 A2d 8. )
This section implicitly createn o defense in any prosecution,
for penetration necessary for the health, hyyiene, or safety of
8 child. State v, Simith (1946) 127 NH 433, 503 A2d 774,
Penetration for u legitimate purpose is u defense 1o nggra-
wated felonious sexuul assault. Stata v. Saith (19859 127 NH
434, BOF A2d T74.

%2, Elements

Sexual penetration is a material olement of eny aggravated
lelnnious sexual asasult offense under RSA 632-A:2. State v.
Melcher (1996) 140 NH 823, 678 A2d 146. -

Time is not an element of agyravated fulonious sexual
assault; however, if the State alleges a particular time fr_um.e,
it ham the abligation to prove that the offense vvcurred within
that time frame when the defondant asserts a defense baned
on lack of opportunity within that time frame. State v. Carter
(1995) 140 NH [14, 663 A2d 101.

Where defendant charged with three counts of aggravated
felonious sexual assault did not assert & defgnme based on lack
of opportunity within the time frame specified by the State,
the State was not required to prove the time of the assaults.
State v. Carter (1995) 140 NH [i4, 663 A2d 101. -

Socin] worker's opinien of sexual assault victim's credibility
was inadmissible as cither expert or lay opinion; #8 expert
testimony it carried prejudicial risks likely te uutwolgh any
probative value, and common sense evaluation of credibility
of witnesses wap province and ohligation of Jjury. State v,
Huard {1994) 138 NH 266, 618 A2d 787,

Time is not an element of aggravated felonioua maxual
assault. State v. Williams ¢ 1993) 137 NH 343, 629 A2d 83,

Sexual penetration is a material ¢lement of any aggravalgd
felonivus sexuni aseault offense. State v. Chaml?erlnm (19%3)

137 NH 414, 628 A2d 704.

3. Evidence .

There was ample evidence to support a jury finding that th'e
defendant assaulied the victim between February 1 and April
20, 1991 where the victim testified that during February,
March, and Aprit of 1991, she spent most Fridey nights and
Saturdays at her grandmother's house. defendant, her grand-
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nLher’s bruther, lived in the house at the tinie, one Saturday

during this perud, her prandmaother uhexpecledly had o

wurk 8 shift n1 U ahow factary where aha wan employed snd

1 the victim home with defernluat, and defendant vy ted

the vietim v thut sccanion. State v Gilew 1 15996) 140 NH 714,

672 A2d t12n,

Where indictnents allged three discrete Heta, yet the trial
eourt altowed the State 1o inrduce testimany by the victim
about hundreeds of prior sexual asanults perpetrated by defen-
dant, many of which ware identical ta erime chirged, evidence
wad procisely of the sort that could creste an undue tendency
to induce a decision apsinst defendant on some improper
baxis. State v. Marti (15965 140 NH 892, 72 A2d 709,

Where, amang other things, evidence showed that defen-
dant, who wag al one time victim's teacher and hadl #nd tunch
moriter, started developing an intimate relatinnahip with
vietim in junior bigh schoul and maintained contact with
victin: after the schoul yeur ended, a rational jury could have
concluded that defendant uned his position of nuthority 1o
cieree the victim through undue prychological influcnee into
subniilting to the sexual netw, State v. Carter (1996; 140 NH
114, 663 A2d 111,

From defendunta statement to police in which he charae.
terized the victirn an 4 “very introverted” giri who could be
“moody {and) emotional at times," and in which he atated that
vietim would cume in afler achoul, apend a 1ot of time hanging
around and tulking, victim didn't have a father and defendant
alwayy got the feeling that she was losking for some male
figure to talk tn, and that victim's relutivnship with her
muother was very volutile, n Jury could infer that defendant
knew of the victim's vulnerability and the potentially great
influence over her hia position as a tencher afforded him.

" Btate v. Carter (1995) 140 NH 114, 663 A2¢ 101,

Where vietim was almost eighleen years of age, and leati-
fied that intercourse necurred after foreplay. nnawered several
quentions about birth contrel precautions, und further tenti-
fied about vaginal bleeding after nexual intercourne, there
wan sufficient evidence from which » reannnahle jury could
bave Juund that penetration securred for purpases of avxyal
essnilt stutute. State v Pogliecani | T9894) 139 NH 37, 648 A24
209.

Victim'a statementa tonceming her foarn thay ghe wan Roing .
to die and that defendant wus Koing to kill her were not
inadmisnible st trial for sexyui nsnault and kidnapping, aince
flatements were relevant and consistent with proof of crimes
charged, and therefure faiiure of defendant’s attorney to
specifically object to statements did not constitute deficient
represpntation. State v, Wikowaty (1993) 137 NH 298, 627
Ald 572,

At trial for kidnapping and aggravated felonious sexyal
Bsfault, probative value of victim's testimony that she
thought her life was in Jenpardy substantially vutweighed jta
posaible prejudice; bodily injury aufficient o eirvate kidnap-
Ping to cluss A felony could inctude prychologicat injurivs and
mental anguish, and elementa of aggravated jvlunioun Avxua)
assault could include use of phyaical force or threats of
physical violence, and thus teatimony was both relevant and
central Lo proof of crimen charged. State v. Wisowaty (1993)
137 NH 298, 627 A2d §72.

Since no reasonable jury could have feund defendant guilty
beyond & reasonable doubt, defendunt'a conviction on charge
alleging digital penetration wae reversed; child victim not
enly failed to testify that defendant penetruted her, but
explicitly atated that penctration had a0t taken place. State v,
Chamberiain (1992) 137 NH 414, 628 A2d 704,

Court error at aggravated felonious sexual assault trial,
aflowing witness to teatify indirectly thet ahe believed the
victitn had been sexually unsauited by the defondant, was
harmless, where opinion was not directed to ppecific inconmis-
tency in victim's teslimony, was cumulative, and wan incon-~
#equential compared o victim's damaging, vivid description
of acts defendant furced her to perform. Stite v, Lemieux
(1992) 136 NH 329, 615 A2d 635

The inconsistent nnd uncurruboruted testimony of a victim
is not. insufficient, as u mateer of law, to support o cunviclion
for aggravated felonious anaault. State v. Simpuon (1990) 133
NH ‘104, 582 A2d 619

Argument was rejected that court at trin) for aggravated
felonious sexus! esauult abused its discretion by admitting
evidence of “prior bud scta” cumniitted hy defendunt; evidence
al inaue conmtituted very threat which coerced the victim
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dunng the assuults in question. State v. Kulikowski (19591
132 NH 281, 564 A2d 439,

Adefendunt chunged with vivluLing puragruph Xi inow
Parugruph [0 of thia seclion must be affurded the apportu-
nity tv show, by specific incidents of sexual conduct, thal the
victim had the: experience and ahility 10 contrive a Alututlory
rape charge. State v. Howard (19811 12 NH 53, 326 A2d 457

14. Expert testimony

Admussion of socisl worker's opiniun of sexual essault
viclim's credibility was not harmless errar, where jury's
decision as tu defendants’ guilt or innocence depended upon
victim's credibility, and duspite defense counsels Crugs-exam-
ination, wwcial worker's opinion of victirm'’s credibility was
imbued witlh sulhenticity because of his expert status. Siate v.
Ruard 11994} 138 NH 256, 638 A2d 757

Testimony of State's expert baychologist at child sexual
abusze Wrial was not sufficiently relioble, and admission of
teatimony congtituted error, where expert’s reliance on chil-
dren's accounts of aileged abuse wan kubsatantial, evaluatinns
of children dealt almpnt exclusively in vague puychological
profiles and aymptoms und unquantitinhle results, and unre-
linble elements or snnuinptions in tertimony could not be
exposed by thorough crosp-examinaiion. State v, Crensey
119931 137 NH 402, 628 A2d 696.

Expert testimony in child sexual abuse case wan improper
and conatituted error Fequiring reversal of defendant’s con.
viction; testimony went beyond explaining child sexunl abuse
accommodation syndrome and offering explanation for incon-
sintent statements and other behaviurs of child commenly
exhibited by sexually abused children, and was &n attempt to
prove that the child had been sexually abused. State v.
Chamberlain (1993) 137 NH 414, 628 A24 To4.

15. Inatructions

The trinl court abused its discretion by mixing an element
of the charged crime, the victim's physical ability to resist, -
with an element of the defendants defense of consent. State v,
Jackson (1996) 14] NH -, — A2 —.

- If it followed the instructiona an Kiven, tha jury could have
found the uhsence of ahilily 1o exercine resasnable Jjudgmant
based solely vn g finding that the victim was physically
helplese to resist but the legislature did not include the
physical ability of the victim to resint in ita list of conditmns
that might prevent excreise of the reasonable judgment
Recedsary Lo conment under RSA 826:8, 111, and the instryc-
tions as a whole, therefore, did not fairly cover the iasues of
law in the cuse. State v Jackson 11996} 141 NH -, —Azd .

At trial for agyravated felonious rexual assault, court did
Nwt 81T in refusing to give an instruction on contributing to
the delinquency of & minor as & lesser-included offenae. since
contributing to the delinquency of & minor does not <untain
the elements of and necd not be committed in the process of
committing agyruvated felonious sexual sazauit. State v
LuCourse (1986} 127 NH 737, 506 A2d 339.

If the wvidence supports i, a defendant charged with
aggravated felonious sexunl amsault is entitled to an instye-
tion that if the jury should find the alleged penetration was
necessary for the health, hyvgiene, or safety of the child, it
must find the defendant not guilty. State v. Smith (1985) 127
NH 433, 503 A2d 774.

At trial for aygraveted felonious sexual aasault, no préju-
dice resuited from the lack of & jury instruction that penetra-
tion necessary for heaith, hygiene or safety rensons was a
valid dafenme 1o the charge, since the defense in the ¢ase way
that the penstration was accidental and the sctual jury
charge emphasized the requirement that the Peneiration was
purposelul. State v. $mith 11985) 127 NH 433, 503 A2d T74.

Trial court’s erroneoun Jury instruction that sexual mssault
wan & lenser-included offange of aggravated felonioun sexual
axvauit did not require reversal of convietion, since trial court
curvectly defined tha elements of the two offenses, and since
the jury did not consider the lesser offernise, because the
defendant was convicted of the greatar offense. State v, Smith
1985} 127 NH 433, 503 A2d T74.

Where indictment for agrravated felonious sexual assayit
charged defendant as bath a resident of the victim's household
and & blood relative and the trial court instructed the jury
that proof of only one of the elements was necesaary for a
conviction, the instruction, phrased in the disjunctive, was in
sceord with paragraph X (now paragraph 11k)) of this section,
#nd there was no prejudice occesioned by the discrepancy
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hetween the warding of the indictinent and the inatruction to
the jury. State v. Longdon 1 1961 J21 NH 1066, 434 A2d 299,

18, Objections

Where defendant failed to make rpecific whjection Lo legal
definition of “member of the same househuld™ in wpplication of
sexual assault statute prohibiting sexual penetration of per-
aon between ages of thirteen and sixteen who is inember of
the same household, genveral ehjection did not preserve issua
fur appeal. State v. Paglicrani t1094) 139 NH 17, 644 A2d 208.

17. Jury
Where victim lived in defendant’s home at time of illicit

sexual intercourse, and while there, was subject to parental-
like eantrel, a reasonable jury could properly huve fuund that
the victim and defendant were members of the pame house-
hold for purposes of sexual ansault statute prohibiting sexusl
penetration of person between ages of thirteen and sixteen
who is member of the sume heuscheld. State v. Paglierani
+1994) 139 NH 37, 648 Az2d 209.

18, Proof of authorily

The puwer 10 grade is not the only weapon in v teacher's
arrensl, nor the only prouf of authority within the meaning of
RSA 632-A:2. State v. Carter (1995) 140 NH 114, 663 A24 101.

Viewed in the light muat faverable to the State, the evidonce
supported a finding thut junior high school tescher's nuthor-
ity over former student continued even ufter the student's
departure from the junior high achool whers the proximity of
the high school and the involvemeont of its atudents in activ-
itiss at the junior high scheal yupported the inference that a
junior high school taacher had Lthe right to expect obedience
from a high school student; teacher was, therefore, in a
position of authority over the victim at the time the sexual
ucts occurred. State v. Carter (1995) 140 NH 114, 663 A2d 10).
Cited .
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Eldredge (10921 136 NH 662, 607 A2d 617 Stata v. Philbrick
(19921 135 NH 720, 610 A2d 363; State v. Gagne (1692) 136
NN 101, 612 AZd &9, State v. Ellaworth 105923 136 NH 115,
613 Ad 473 Stule v Huftman (1992) £36 N 149, 614 A2d
476; State v. Demond (1892) 136 NH 233, 614 A2d 1342, State
v. Wellington {19911 134 NH 79, 558 A2d 372; Stete v. Stow
11983) 136 NH 198, 620 A2d 1023; State v Brinkman (1993)
136 NH Ti6, 621 A2d 932; State v. Wade (1993 136 NH 750,
622 A2d 832; Stute v. Killam (1993) 137 NH 1565, 626 A2d 401,
Seate v. MeShechan 11993 137 N1 180, 624 A2d §60; State v,
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138 NH 217, 637 Azd L5, State v, Cegelia (1994) 138 NH 249,
648 A2d TB3; State v Silk (1994 133 NH 204, 639 A2d 243,
State v. Beak (1094) 138 NE 412, 840 A2d 775; State v. Martin
(194943 138 NH 508, 643 A2d 946; State v Brown ¢1894) 118
NU 649, 644 A2d 1982: State v. Little (1994) 138 NH 657, 645
AZd 865; State v. Meléallun (19304) 138 NH 132, 649 AZd #43;
State v Crooker 11984) 139 NH 226, 651 A2d 470; State v

Panzera (1994) 1% NH 235, 652 A2d 1136; State v. Telles .

(11995 139 NH 1544, 651 A2d 554: State v. Hernaby (1995) 139
NH 420, 663 A2d 124, Keid v. New Hampshire Stale Prisen
(1995) 139 NH 530, 659 AZd 429, State v. Kirsch (1995) 119
NH 64T, 662 A2 937; Sdute v Lovke (19957139 NH 741, 663
Al 602 State v. Carter (1995) 140 NH 1, 662 A2d 249 State
v, Trempe (1995) 140 NH 173, 651 A2d 1315; State v. Horne
Ll 340 NH 90, 6683 Azd 12, State v Dearmarais (19957 140
NI EY, 566 A IR; State v LoForpst (51051 140 NI 286,
665 AZd LONS; State v Fectesu (1995) 140 NH 498, 664 A2d
1384,

Axnyrarins Decoen Unokx Paron Law

1. Consent

Lack of cansent, a necesssry element to make & pritma facie
cage of rape, may be proved in a varisty of ways, including but
net limited to an attempt to escape, oukcry or offer of renis-
tance, except where the complaining witness is restrained by
fear of viclence. State v. Lemire (1975) 115 NH 526, 345 A2d
$06.

Since a necessary element to make a prima facie case of
rape was lack of consent, a showing of consent would consti-
tute a complete defense to the crime. Stute v. Lemire (1875}
115 NH 626, 345 A2d 906,

Lixasry REFERENCES

New Hampshire Practice
1 N.H.P. Criminal Practice & Procedure § 370.

New Hampsehire Bar Journal
For article, "Underatanding and Representing Aduiv Cli-

169 SEXUAL ASSAULT AND RELATED OFFENSES

ents Who Are Victims of Deniestic Abuse,” wee 36 N.ILB.J. 8.
(19494).

New Hampshire Criminal Jury Instructions
New Hampshire Criminal Jury [nstructions, Instruction ##
120, 2.08.

ALR

Admiswibility, in rape case, of evidence that accused raped
or attempted to rape person ether than prosecutriz. 2 ALR4th
330,

Applicability uof rape stutute covering children of a specified
age, with reapect to a child who has pussed the unniversary
dute of puch age. 73 ALR2d 874,

Conviction of rupe or reiated sexual offenses on basis of
intercourse uccomplished under the pretext of, or in the
course of, medical treatment. 65 ALR4th 064,

Multiple inutanceu uf furcible intercourse involving same
defendant and sume victim a8 constituling multiple crimes of
rupe. 81 ALR3d 1228

Rape by frand or impersonation. 91 ALli2d 581,

Rapa or similar offnne based on intercourse with woman
who ia allegediy mentuily deficient. 31 ALK3G 1227,

What conslitules penetration in prosecution for rape or
stututory rape. 76 ALRId 163

632-A:3 Felonious Sexual Assault, A per-
son ig guilty of a class B felony if he:

1. Subjects a person to sexual contact and
causes serious personal injury to the victim
under any of the circumstances named in RSA
632-A:2; or

II. Engages in gexual penetration with a
person other than his legal spouse who is 13
years of age or older and under 16 years of age;
or

III. Engages in sexual contact with a per-
son other than his legal spouse who is under 13
years of age,

Hisrory

Source. 1975, 302:1. 1981, 415:4. 1985, 228:4, eff Jan. 1,
FONG,

Amendments— 18085, Amended nection gensrally.

— 1481, Inserted “other than hia legal spouse™ foilowing
“person”.

Crous ReFirgnces

Buil prohibited, see RYA 697.1-8.

Claasification of crimes, see RSA 6259,

Extended term of imprisonment, see K3A 651:6.

Limitatlonn un civil uetions brought by dafendunt eguinst
victim, sea RHA 632-A:10-c.

Registration of criminal offenders, see R5A 661-B.

Sentences, see REA 651,

ANNOTATIONS

Application, 2
Burden of proof, T
Cousent, 5
Defonses, 8
Evidence, 8§

Expert testimony, 9
Menas res, 3
Privacy rigbts, 1
Separate acts, 4

1. Privacy rights

Although thix section Jacked requirement of sienter it did
not infringe on party’s asaumed federally protected privacy
right 1o engage in consensual heterosexual intercourse with
adults. Goodrow v. Perrin (19791 119 N 483, 403 A2d 864.

There i ho privacy right to engage in sexual intercourse
with a person the legislature has detarmined s unable to give
consent, even if there is & protected privacy right to engage in

612-A:3

heterosexual intercuursn with other adults. Goodrow v. Perrin
(1979) 119 NH 483, 40 A2d 864,

2. Application

Statutury rupe applies to those under the age of sixteen
yeara reyurdleds of their emotional and sexusl maturity. State
v. Berry 1197 517 NH 352, 373 Ald 355.

3. Mens rea

The mental state required for RSA 632-A:3, IT musi be
found in the definition of sexual penetration; unlike the
definition of sexusl cuntact, there is no language in the
definition of sexuul penetration describing a requisite state of
mind. State v. Goodwin 11996} 140 NH 672, 671 A2d 554.

Whereas spocific intent commonly refera to n special mental
element abuve and beyond that required with reapect to the
criminal act itself, the general intent reguirement for rape
meann that no inlent is requisite other than that evidenced by
the duing of the ucta constituting the offense. State v. Govdwin
(19961 140 NH 672. 671 A2d 654.

Engaging in sexual penetration in any of the statutorily
prohibited circumstances is criminal when the mctor ucts
knowingly. State v. Giadwin (1996) 140 NH 672, 871 A2d 554.

1t would be illogical if the mens rea lur felonious sexual

aspsult involving penetration snd aggravated felonious sex- ~

ual sssault involving penetration waere different; assuming
arguendo thal the mental state required for felonicus sexual
assault was “purposely,” it would be more difficult to prove
than aggravated felonious eexual assault, even though it
carries s losser penalty. State v, (ioodwin {19961 140 NH 672,
671 A2d B54.

“Knowingly™ is the appropriate mens rea for felonious
sexual assault involving sexual penetration. State v. Goodwin
(19965 140 NH 672, 671 A2d 654.

Qn appeal frum conviction on two counts of felonious sexual
assault for sexusl penetration in the form of anal and rexus!
intercourse, defendant’s argusment that the jury instruction
on transferred intent improperly permitted the jury to convict
him on both counts even if he intended to engage only in
vaginal intercourse was rejected, aince the judge’s instruction
explicitly stated that the State had "the burden of proof of
purposeful penetration of the vagina and purposeful penetra-
tion of the anus,” and the State was only required to prove
thut defendent had the culpable mental state to engage in
sexunl penetration, and thst the two acts stated in, the
indictments had wceurred. State v. Demmons (1983) 137 NH
716, 634 A2d 998,

On appes from conviction on twu counts of felonious sexual
agruult for sexusl penetration in the form of anal and sexual
intercourse, defendant’'s arguments that the jury instruction
on transferred inent improperly amended the indictment,
and that the jury instruction surprised him, prejudicing his
defenne and violating his constitulional right to & fair trial,
were rejected as unfounded because there was no constructive
amendment of the indictments since purposefulness is re-
quired with respect to the act of sexuul penetration alons, and
is not carried over to the saparata variants. State v. Demmony
(1993} 137 NH 716, 624 A2d 998,

The menn ras required for felonious sexusl assauit in
“purpunely.” Btats v. Pond (108%) 132 NH 472, (67 Aud 912,

At trial for felonious sexua) asaault, court properly made no
reference to the term “knowingly,” which was mere surplus-
age in the indictments, and appropriately instructed the jury
that they must find the defendant acted purposely Lo find him
guilty. State v. Pond (1988) 132 NH 472, 567 A2 992.

4. Separate acta

Each act of saxual contact under this section constitutes a
peparpte offenss of felonious sexual mssault when such cuntact
is with a person leas than thirteen years of age. State v atch
(1991) 135 NH 127, 599 A2d 1243.

B, Consent

Delay in making & complaint in & forceable rape cuse may
be considered on question of credibility of complaining wi-
nees and of her state of mind regarding consent, but 1n cuse of
alleged repe of child under age of sixteen, consent in mt
material; whatever relevance delay may have with respect to
crodibility was purely guestion of fact under circumatances of
particular case. State v. Berry (1977) 117 NH 352, 373 A2d
3I55.

6. Defonses
Resascushie and honeut beliel thut person is over aye of

i g

Eypb et gt
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To: Judiciary & Family Law Committee

Re: HB 1324 "requiring parental notification before abortions may be performed on certain
minors"

1-14-98

The NH Family Planning Council strongly opposes HB1324. This bill secks to mandate what
cannot be mandated: trust and communication between parents and their children.

Since 1981 some kind of parental involvement bill has been introduced here in this legislature,
and each has been defeated because of the problems with this bill. Consent statutes do not create
warm or understanding family relationships. They do not promote medical or psychological
health or safety. Young teens who do not want to give up their confidentiality will resort to
extreme methods of self-preservation, such as attempting self-induced abortions, delaying
treatment by seeking help in other states, and even suicide. Every time we hear yet another story
of teens giving birth in restrooms or motels, we are made aware of how desparate and lonely the
restricted teen becomes.

In states where consent laws have been passed, the judges grant almost 100 % of the minor's
bypass petitions because there really 1s a good reason when a teen chooses not to confide in a
parent. Research shows that courts have invalidated parental involvement under both federal and
states’ jurisdictions. In California,every court that has considered the statute has found that it
violates their constitutional guarantees of privacy. All of this judicial activity has a financial
impact for the citizens of NH.- the immediate costs of the minor's bypass procedure, and the sure
to come countersuits if this bill is passed into law.

The NH Family Planning Council supports the health and stability of individuals and families by
enabling all citizens to take responsibility for their sexual and reproductive lives. This bill
undermines the health and well-being of us all. We urge you to once again reject this bill.

)&ng E"“‘"“‘J Sheila Evans, for the NH Family Planning Council

18 Low Avenue ® Concord, NH 03301  (603) 224-4394 e Fax 226-3829



To: members of Judiciary And Family Law committee
From; Rep. Carol Moore, Merrimack 19
Re: HB 1324

Dear Chairperson McCarthy and other members of the committee:

T'am testifying today again in strong opposition to yet another parental notification bilt,
HB1324. Unlike some people's beliefs about the many of us who oppose this bill, I am
pro-family, have spent most of my professional life of almost 30 years working with
adolescents and their families, have a child of my own, am concerned about the
protection of children, and see abortion as a last resort.

I would like to underscore that this bill addresses a very small portion of NH women.
Over 70% of young women who are pregnant do tell a parent and it is important to note
that this percentage remains the same in states with or without parental notification. 50%
of the women who don't tell a parent are 17 years old. 25% are 16 years old. For many of
you sitting here today, you may not be able to imagine your daughter not coming to you if
she were to become pregnant. Inmost cases, as I have said, pregnant adolescents can and
do turn to their famities for counsel.

In this year's bill, there is a separate category for those adolescents who declare they are
victims of abuse by a parent or guardian. In this scenario, the pregnant minor must
submit a declaration that she has been victimized, and the attending physician will then
turn this most private information over to a sibling or grandparent. Aside from mandating
that a minor disclose this information to relatives whom she may also not feel safe with,
the bill assumes that these people would be able to attest to the abuse when they may not
have any idea of whether it took place or be unable to be honest about it.

There are also other reasons why a minor may not tel her parents about the pregnancy.
These are the young women who have been sexually active and can't tell their parents
because they risk being beaten, being forced to have an unwanted child, or being kicked
out of their homes were they to share the fact of their pregnancy with a parent. Some

‘have been raped and become pregnant by other than a parent or guardian but fear not

being believed by a parent. Some are from dysfunctional families due to drug and
alcohol abuse, divorce, economic deprivation, and parents who never learned to parent
because they were also neglected or abused. Any of these situations can severely impair
communication within the family.

Developmentaily, a healthy adolescent is beginning to separate emotionally from her
family: to test her own ideas and values against those she learned from her family. Even
in healthy families, it is often a time of strain and challenge for parents and children- a
complicated time for both. In healthy families, the bond is strong enough to pass through
this stage with intact communication and respect for each other. In dysfunctional
families, however, children have frequently never been able to rely on their parents, a
situation heightened by adolescence. :



The basic premise behind all the notification bills is that a child may not be mature
enough to make this very important decision to have an abortion. However, if she is not
mature enough to make the decision to have an abortion, then how can she possibly be
mature enough to have a child? The argument is totally flawed. This is why, in almost
100% of the cases where a minor needs outside permission either with a judicial or other
by-pass, the authority supports the minor's right to choose.

Pregnancy poses a great threat to teenagers who are at greater physical risk than any other
age group. The practical effect of a bill such as this one is that minors have later-term
abortions, further increasing the risk, or travel out-of-state, often by hitchhiking or
stealing a car in order to obtain an abortion somewhere ¢lse.

And who sponsors these bills? They are always introduced by anti-abortion groups- not
by child welfare advocates. 1keep hoping that instead of directing our energies year after
year to similar bills which are continually defeated by iarge margins, we could work
together to turn our focus to better pregnancy prevention, aiding dysfunctional families,
and providing positive role models for the relatively few young women who can't talk
with their parents. Some of these women are so reluctant to tell their parents that they
delay long enough to be forced to have a child that they are not physically or emotionally
prepared for: a child having a child who, if she is female, is then more likely to get
pregnant as an adolescent. An unplanned pregnancy is stressful for any woman- for an
adolescent fearing parental or family rage, punishment, or rejection, it is a nightmare.

Please vote this bill inexpedient to legislate.



New Hampshire Right to Life

P.O. Box 421, Merrimack, NH 03054 (603) 626-7950
nhril@ultranet.com  http://www.ultranet.com/~nhrtl

Statement Regarding HB 1324:
An act requiring parental notification before abortions may be performed on certain
minors.

One of the biggest news items of this past year here in New Hampshire was the ruling by the
statc’s Supreme Court in the Claremont case. There has already been considerable debate
regarding the best way to fund the schoo! system. I find it most interesting, though, that who ever
you ask, regardless of the way they believe we should fund our schools, virtually everyone agrees
that parents need to retain control over the schools. Most people agree that parents know best
what is right for their children when it comes to their education.

The same is true for so many other things in a young person's life; getting a driver's license,
getting a tattoo, or getting their ears, or some part of their body, pierced, for example. This is
especially true when it regards some type of medical treatment. Heaven help any physician, or
other health care provider, who treats a child, except in the most dire of circumstances, without a
parent's permission.

Yet, for some reason, when the issue is abortion, it is an entirely different matter. Why has the
so-called "right" to an abortion become so sacrosanct that it takes precedence over a parent's
rights, and responsibility, to direct the upbringing of their child?

Some people argue that to require a young girl to tell her parents that she is pregnant will only
result in some sort of abuse. Yet [ ask you, how many of you love your children? Ask yourself
honestly, if your daughter were to come to you and tell you she was pregnant, would you beat
her up? Would you throw her out of the house and disown her? | would be willing to bet that not
one of you sitting on this committee would do such a thing. Why? Because you love your
children, in spite of their mistakes.

Now, think about this: Do you think you are the exception?

For those of you with children, think back to when they went ofF to school for the very first time.
Dida't you think it was important to be there with them. I mean, school can be a very frightening
place for a 5 or 6 year-old. How about the first time they got their hair cut or whenever they went
to the doctor. Those could be traumatic events for a young person to face and I am sure you
didn't want them to face them alone. So then, why are people so willing to deny parents the
opportunity to be there for their daughters when facing what many people, including abortion
advocates, call "one of the most difficult decisions a woman can make." Especially when these
girls are not even really women yet. They are still children.

How can you stand by and allow them to face a-decision like this without input from their
parents? This is a decision that could affect the rest of their lives. Shouldn't they make it with the
guidance of the people who love them and who know them best?
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;I'he Lack of Parental Involvement: Real Consequences

The personal experiences of Dawn Ravenell, Rachel Ely, Myoshi Callahan, Holly Trimble, and Teresa
Wibblesman Fangman are testaments to the very real tragedy that a decision made witbout the benefit of
parental involvement can become for a teenager who is confronted with the frightening and stressful fact of an
unexpected pregnancy. Their experiences illustrate all too well some of the physical, emotional, and
psychological dangers to the adolescent who makes the abortion decision without any parental involvement.

Dawn Ravenell, a 13-year-old girl from Queens, New York, died tragically in 1985 after undergoing a legal
abortion. According to the abortion clinic records, Dawn awoke from the anesthesia during the middle of the
abortion and began gagging and choking before going into cardiac arrest. A plastic airway was inserted in her
throat and she was again sedated. In the recovery room after the abortion, she awoke, began gagging on the
unremoved airway, and went into cardiac collapse. She was rushed to-a New York hospital where she later died.
In 1990, a jury awarded $ 1.22 million dollars to her family. The Ravenel!'s said they pursued the suit not for the
money but for justice. "l wanted to be sure that another child would not suffer the way Dawn did,” Mrs. Ravenell
said.

New York bas no parental involvement law so Dawn's parents were never told about their daﬁghters pregnancy
or abortion. "It was a horrible situation,” said the family attorney, Thomas Principe. "Here you have a frightened
kid in what was really an abortion factory. She was treated like a piece on an assembly iine.."

Rache! Ely was a 17 year-old, unmarried high school student who was afraid to tell her parents that she was
pregnant. Rachel bad an abortion on the advice of a high school counselor without her parents' knowledge.
Several days after the abortion, Rachel became quite ill and went to another doctor. Thinking the symptoms were
not related, she did not teli the doctor about the abortion. Rachel was 1eft permanently paraplegic, forced to use
a wheelchair, from a condition later found directly attributable to a post abortion surgical infection. Rache! had
not been told that there are alternatives to abortion. Had her parents known their daughter was pregnant, they
would have provided her with the alternatives of keeping her child, or placing the child for adoption. Had Rachels
parents known of the abortion, they would have raised the possible relationship between the abortion and
Rachel's symptoms so that she could get proper treatment quickly.

Myoshi Callahan was 17 when she bad an abortion without her parents' knowledge or consent. At the clinic, she
received no counseling whatsoever and felt that her only aiternative was abortion. As a result of the side effects
resuiting from the abortion procedure, Myoshi bad to have a hysterectomy. Myoshi has since told both parents.
They have grieved with her for the loss of life and for the ordeal that their daughter went through alone. Myoshi
deeply regrets that her parents were not invalved,

Holly Trimble was 16 when she became pregnant and decided to have an abortion. Holly's main purpose for the
abortion was so that she would not have to tell her parents about her pregnancy. She did not want to hurt them.
Because she did not want to hurt them, Holly also could not talk to them about the turmail of her abortion. Today,
Holly deeply regrets her decision. She is certain that, bad she been exposed to information about the
development of the unborn child at the time of her decision, she would have carried her baby to term.

Teresa Wibblesman Fangman was 16 when she leamed she was pregnant. Teresa received no alternatives
counseling and decided to abort her baby, primarily because she was afraid to tell her parents of her pregnancy.
She did not want them to know she had disappointed them. The abortion exacted an extreme emotional toll. Five
years later, Teresa's 15 year-old sister, impregnated on a date rape, went to her parents for help. With their
support, she decided to carry her baby to term and then piace the child for adoption. Teresa is convinced that, if
she bad known at the time of her abortion decision bow supportive her parents would be to an unexpected
pregnancy, she would not have had an abortion. ' :

Parental involvement in an adolescent's decision-making process helps ensure that the girl is fully aware of the
physical, emotional, and psychological risks of an abortion and that these risks are minimized or avoided.
Minimizing and avoiding such risks can only be beneficial to the adolescent, her family, and to society as a
whole.

Sources:
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1. Herrmann, "$1.225M awarded in girls abort death,” _New York Daily News_, Tuesday, December 11, 1990 P.
13. See also, Carillo, "$1.2M wont bring her back." _New York Post_, Tuesday, December 11, 1920, p.1.

2. Brief Amici Curaie of Focus on the Family, _Hodgson v. Minnesota_, 11 S Ct. 2926 (1990), at App. 1a.
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- Office of thé Chancellor

To: John McCarthy, Chairman
& Members of the Judiciary & Family Law Committee
From: Monsignor Norman P. Boldue, Chancellor, Diocese of Manchester
Re: HB 1324 - .
Parental Notification Before Abortion May be Performed on Certain Minors
Date: January 14, 1998

I am Monsignor Norman Bolduc, Chancellor of the Roman Catholic Diocese of Manchester. On
behalf of the Diocese of Manchester I, along with Mrs. Judith Delisle, Director of the Respect
Life Office, would like to offer testimony in SUPPORT of HB 1324,

The Diocese of Manchester, like the State of New Hampshire, vigorously advocates and
promotes family life and social welfare. This is an essential element both of society as a whole
and of the church’s mission to the world.

We therefore find the provisions of HB 1324 to be important to the people of New Hampshire.
We believe it is critical that when important issues impact one or all members of a family,
families come together to support and offer guidance to one another, particularly so when such
an issue affects the life of a minor.

In the case which this bill addresses, namely, the pregnancy of a minor child, we strongly
advocate that parents or legal guardians be allowed and encouraged to discuss this
situation with the minor in question before any decision is made regarding the outcome of
the pregnancy.

Certainly, there are few circumstances more trying for an adolescent than those that surround her
pregnancy. The issues involved here, to name but a few, are fear, anger, rejection, uncertainty
and embarrassment. At this critical time in the life of an adolescent, the support and guidance of
family in any decision is greatly important. In the case of an adolescent pregnancy not only is
the psychological, emotional and physical health of the young woman of great concern, but so
too is the integrity of family life, especially when parents may not be permitted to participate in
such a crucial time in the life of their child.

For a teenager to face such a decision without the input from her parent(s) or legal g‘gmrcdiansi Jee.
that is, from those who generally assist her in other major decisions in her life, this SNSan be

an emotionally and psychologically traumatizing experience. In critical moments in their lives

153 Ash Street, P. O. Box 310, Manchester, N.H. 03105-0310
Tel. {603) 669-3100 FAX (603) 669-0377



adolescents feel compelled to consider the views of their parents whether or not they
consult them.! Vincent M. Rue, Ph.D., Co-Director of the Institute for Abortion

_ Recovery and Research, Portsmouth, NH, has observed that often there is an unspoken
wish on the part of an adolescent to speak with her parents about her ambivalence
concerning an abortion and to seek their support, even when she believes such a
discussion may lead to disagreement or conflict.’ A secret abortion that is not a subject
for discussion often creates a psychological burden for the pregnant teenager and a
barrier3 to her future relationships with those people in her life who are most significant
to her.

In conclusion, #tTwia the interest of the State of New Hampshire to promote family life
should include permitting parents or legal guardians to participate in the life-altering
decisions of their minor children including an adolescent pregnancy. We very much
support the intent of HB 1324 and respectfully request this committee to support its
passage.

Everett L. Worthington et al., “The Benefits of Legislation Requiring Parental Involvement

Prior to Adolescent Abortion,” American Psychologist (December 1989): p. 1543.
Vincent M. Rue, “Abortion in Relationship Context,” Int’l. Rev. of Nat. Fam. Plann,
(Summer 1985): p. 97.

Rue, “Abortion in Relationship Context,” p. 97.
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- nodifiadion
] MO~ Thank you-for the opportunity to speak about parental-eeasent for women under seventeen
years of age secking abortions,

I consider myself lucky because I have atways been able to have a choice about my reproductive freedom.
I grew up knowing there were laws to protect decisions I made about my body and my choices. My
generation grew up talking openly about sex because we had books titled “Where Do Babies Come From?”
“What’s Happening to Me?” and let’s not forget Judy Blume who eloquently expressed our hidden feelings
through characters in “Are You There God, It’s ME Margaret” and “Blubber”. But all of the talking and
openness can not change one’s relationship with one’s parents, either good or bad.

[ am a white, upper middle class, very educated women who would be considered a nice young wormnen by
any standard. I played sports in high school and college, was a leader in my sorority, held numerous
campus positions, got good grades, and had a very close relationship with my parents. I had the “sex talk”
with my parents on several occasions. Have you ever noticed that it was always easier to talk about your
friend’s sex life with your parents and not your own? Telling them you were having sex was letting them
down in some strange way. They probably knew you “did it” but the don’t ask, don’t tell policy has been
around much longer than we think.

It took me two years to tell my parents about my experience with a friend when she had an abortion. She .
was just like me, which was why we got along so well. She also had the same relationship with her
parents. I was not embarrassed, or ashamed to tell my parents. [ did not fear that they would find out which
friend, but the decision was private and I did not know how they would react. Would they turn out like our
friends who claimed to be pro choice and then did not speak to us? Were they church leaders with anti
choice bumper stickers on their vehicte like my friend’s parents were? How could my friend or [ explain a
huge cash withdrawal from our savings account to pay for it? How about the fear of telling your parents
then having to brave a picket line to get into the clinic? How were we going to get to the clinic and what is
my excuse for missing work? My friend even had a hard time telling me and she knew I had been an active
pro-choice advocate since high school.

I want you to understand that this was a very difficult decision for my friend to make. Not because she
could or would not tell her parents, but because there were so many other issues: mongy, transportation,
timing, lack of support, and fear. She had to wait a week before she could be seen at the clinic, which -
meant 168 hours of waiting, not 24. Picketers prevented the closest clinic from practicing, so we drove an
hour to the next closest one. Her parents were the least of her concern. She did not need the consent of
friends and family when she was engaging in sex. That was the choice of her and her partner. So why
then, would she need to tell them about her other private decision, her abortion?

If she did not have the loving, open free relationship with her parents that so many hope for before she got
pregnant, what makes you think that a pregnancy would pave the road for such a relationship? How could
forcing a young woman to tell her parents or a judge make that relationship better? If this law had been in
effect when my friend got pregnant, I would be sitting here telling you a much different story, My friend
was only seventeen. She would have needed an illegal abortion and with little money in your savings
account, god only knows how safe it would have been. Because she was protected and there was an
opportunity for a safe, legal abortion, I still have my friend. I urge you to vote against the Parental
Notification bill for the sake of myself, my friend, and young women like me who need be able to make
safe, reasonable and responsible choices.
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TESTIMONY ON PROPOSED PARENTAL NOTIFICATION LAW HB 1324

This testimony is being submitted by Jamie Ann Sabino, Co-Chair of the Judicial Consent
for Minors Lawyer Referral Panel. The Panel consists of Massachusetts attorneys who represent
- minors seeking judicial consent for an abortion under Massachusetts General Law Ch. 112, sec.
125. This law, which has been in effect since 1981, requires a minor to obtain the consent of
a parent or the court before obtaining an abortion. I keep in regular touch with Panel attorneys,
review summaries of hearings, prepare legal updates, and meet with clerks and judges concerning
problems in implementing this law.

At the outset, it is highly likely that this bill is unconstitutional as it provides no by-pass,
judicial or otherwise, for the minor who can not involve her parents. A young women who can
not involve her parents must have the opportunity to show that she is mature enough to make the
decision on her own or, if not, that the abortion is in her best interest. Without such a by-pass,
young women may be subject to physical, emotional or financial retribution from angry parents.

Even if a by-pass is added, parental involvement laws placed significant burdens on young
women who seeking abortions, burdens that are not balanced by any benefit.! In theory,
parental involvement laws are intended to promote intra-family communication. However, it has
been the Massachusetts experience that family communications cannot be legislated. The young
women who elect to go to court know they cannot communicate with their parents on the subject
of abortion. In many cases, minors go to court because of real and confirmed fears of being
forced to leave their homes if their parents were to learn of their pregnancy, of being physically
abused by their parents or of being harassed and forced into an unwise teenage marriage. We
have also had several cases where the pregnancy was the result of incest. In many other cases,
minors in a stressful family situation elect to go to court to protect the fragile family unit from _
a burden they know will strain it beyond its limit. These cases have included situations where
the family has recently suffered death, mental breakdown and hospitalization, serious iliness such
as a heart attack or a brain tumor and chronic alcoholism. Additionally, some minors fear the
stress of the news will cause a permanent rift between their parents where a strained marital
relationship exists. Thus, minors seek to protect their families as well as themselves.

The provision which authorizes alternative notification to an adult sibling, step parent or
grandparent in cases where the young woman is a victim of sexual abuse, neglect or physical

! Alittovgh the Massachusetts stawie requires consent as opposed to notification, the national ¢xperience with the judicial bypass
required by both and the effect on the decision making behavior of minors has been the same. The minor who can not seek consent
is almost uniformly the minor who fears notice as well. :
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". abuse would alleviate the burden of this statute in very few cases. Abuse, particularly sexual
abuse, is a great family secret and very few young women would be willing to make such a
statement in writing. Despite the abuse, they fear being removed from their home and ali that
they know. Notification of another family member in many cases is problematic. The minor
would have to be assured that family member would not reveal the information to any other
person, particularly any other family member. For many, this is a risk to great to take. Finally,
in families where there is serous abuse, it is often not limited to a parent.

Therefore, the only real options for these minors are going to court or obtaining an
abortion in a state which does not require parental involvement. These are time consuming and
stressful routes for a teenager to take and underscore the inability of parental involvement
legislation to mandate family communications. Parental involvement laws penalize young women
who come from dysfunctional families or families in crisis. To force young women in such
situations to go through the trauma of a court hearing is cruel.

The court hearing places a great deal of emotional stress on the petitioner. Most adults
are wary and even afraid of court proceedings. The court experience for these young women
is often far more traumatic and stressful than the abortion itself. They may face judges who
comport themselves in ways which are highly inappropriate given the delicate nature of these
hearings.: Judges berate and belittle both the minors and their attorneys. Minors have been
chastised for engaging in premarital sexual relations and admonished to keep their legs crossed
or to have their boyfriend keep his pants on. Judges have asked minors if they know they are
taking the life of an unborn child, despite the fact that the Massachusetts Supreme Judicial Court
has promulgated guidelines indicating that this type of inquiry is inappropriate. These types of
questions, coupled with overt judicial hostility, often create a climate of terror for these young
women,

Even if a judge is not hostile and carefully limits his or her inquiry to determine maturity
or best interest of the minor, a young woman is still faced with having to reveal intimate details
in an intrinsically intimidating environment. Additionally, many judges feel uncomfortable and
embarrassed by these hearings. Some believe that the law forces them to make unwarranted
intrusions into a young woman's privacy, others are ill at ease confronting teenage sexuality.
This is often indirectly communicated to the minors, increasing the trauma of the experience. .

There is an inherent delay in any judicial bypass system. Even under optimum conditions
the bypass system causes delays ranging from an average of four or five days to over a month
in obtaining medical procedures. Yates and Pliner, Judging Maturity in_the Courts: The
Massachusetts Consent Statute, 78 Am. J. Pub. Health 646 (1987). Delays are caused by the
lack of judges, transportation problems and trouble locating attorneys. Delays clearly increase
the risk of the abortion procedure. It is important to note that some of the delay is due to the
refusal of judges to hear the petitions. Ten percent of the superior court judges in Massachusetts
have recused themselves from these cases. This may result in a county having no available judge
for a period of time. There has also been a wealth of anecdotal evidence that the very existence
of the law causes minors to delay in seeking medical assistance or judicial authorization.
Although we have tried to educate the public about the law, it is difficult and many minors are
misinformed. They believe that there is a law either preventing teenagers from obtaining
abortions or mandating parental notification.



In addition to scheduling delays, minors have gone to court with their attorneys at the
scheduled time to find that the judge is suddenly unavailable. Often no effort was made by the
court to reach the attorney or to find a different judge. Whereas this might merely be
inconvenient for an adult, it can often be a disaster for a minor who may not have transportation
- money and who has had to arrange to miss school. Moreover, once in court, minors often have
to wait for unreasonably long periods. Attorneys have reported delays up to four hours. It is
important to note that even with the most cooperative of court personnel and judges, these delays
inhere in the day to day functioning of the judicial system. This is of particular concern in that
the hearings are required to be confidential - clearly the longer a minor is in court, the greater
her exposure is to others. Additionally, she may be forced to make up excuses to employers and
parents. Thus, these delays place these young women in a particularly vulnerable position,

Parental involvement laws, while imposing tremendous burdens on minors, do not
promote legitimate state interests. In particular these laws do not promote or encourage family
_involvement. It is extremely important to note that the majority of minors do choose to involve
their parents. Over 2/3 of the minors obtaining abortions in Massachusetts have involved their
parents. Information from counselors and clinics indicates that this is approxifnately the same
number of minors who involved their parents prior to the institution of the judicial by-pass law.
This failure to increase parental involvement has also been substantiated by a study of minors in
Minnesota and Wisconsin. The study showed the relatively the same number of minors, 62 %
- 65%, in each state involved a parent in the abortion decision. This is despite the fact that
Minnesota has a by-pass statute and Wisconsin does not. Blum, et al, The Impact of a Parental
Notification Law on Adolescent Abortion Decision Making, 77 Am. I, Pub. Health, 619 (1987).
This study also showed that the existence of the law does not dissuade teenagers from engaging
in sexual activity as the vast majority are unaware of the law. This finding has been born out
by the experience of Massachusetts attorneys. Nor is the system capable of reaching out and
aiding immature minors. A random sample of 400 petitions in Massachusetts showed that 97%
of the minors who go to court are mature and capable of giving their own consent. Therefore,
all of the time, expense and trauma results in the simple affirmation that the overwhelming
majority of these young women are mature and capable of giving informed consent.

Finally, this law has had no discernible effect on the outcome of minors' decisions
regarding their pregnancy. An examination of abortion and birth statistics for 1981 and 1982
have shown no increase in the number of teenagers giving birth. In both 1980, the last full year
prior to implementation, and 1982, the first full year after implementation, the number of minors
delivering was almost identical. There has been a gradual and steady decline in childbearing
among Massachusetts minors during the ten year period between 1973 and 1982, a decline that
was not interrupted by the parental involvement law. There has been a decrease in the number
of Massachusetts minors obtaining abortions in Massachusetts, but this decrease is almost exactly
equalled by an increase in the number of Massachusetts minors who have obtained abortions
elsewhere, Cartoof and Klerman, Parental Consent for Abortion: Impact of the Massachusetts
Law, 76 Am. J. Pub. Health 397 (1986). Based on our experience with minors in Massachusetts
and the experiences of other attorneys and counselors with whom we have dealt, there is no
question in our minds that if out-of-state options are not available to young women they will
chose to go to court in even greater numbers than they already do. The number of court
hearings will soar, placing an increased burden on the courts of any state that adopts a parental
involvement law. This was confirmed by the experience of Bristol County, a Massachusetts
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n. county which borders Rhode Island. Referrals to Panel attorneys tripled after Rhode Island

passed a judicial/parental involvement law.

This cumbersome and ineffectual system results in substantial costs to the state and its
taxpayers. QOver the past seventeen years, 600-900 petitions a year have been filed in
Massachusetts. Each petition takes a significant amount of time of the clerk who must receive
the call from the minor or attorney, arrange a time for the hearing with a judge, assist in the
preparation of the papers for the matter (petition, appointment of attorney, confidential affidavit),
arrange for the papers to be brought to the judge, in some cases sit in on the hearing, prepare
the order after the hearing and provide the appropriate attested copies. Judges must interrupt
their busy schedules to hear these petitions as expeditiously as possible, perhaps interrupting a
jury trial if no other judge is available. The law also provides that the petitioner has the right
to court-appointed counsel. Even at the low rates at which appointed attorneys are compensated
in Massachusetts, each petition results in a state paid attorney's bill ranging from $60 to $100.

The proposed bill HB 1324, also raises a serious concern that a young woman's
confidentiality might be breached and people other than her parents told of the intended abortion.
Personal notification,as provided in section II, would be unwieldy and time consuming and
unlikely to be utilized by most physicians. They would, instead, resort to section 111, and use
the mail. - Although the section requires that the physician utlhzed the restricted delivery option
so that the letter should be delivered only to the authorized addressee, any attorney or business
person who has utilized this method of delivery can tell you that in practice, letters are often
given to persons other than the addressee.

The Massachusetts experience has shown that there is little to gain from a parental
involvement law and much to lose both financially and in human terms.
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[ am Margaret Landsman, NH Public Affairs Director for Planned Parenthood of Northern New
Engiand. [ am here today to testify on House Bill 1324 which, if put into faw, would require parental
notification for women under the age of. 17 and women who are deemed legally “incompetent.”

Planned Parenthood is dedicated to the health of our young people, to ensuring that young people
have open communication with their parents or guardians. Indeed, local Planned Parenthood educational
programs help parents who should be the primary sexuality educators for their children, help them cope
with questions about sex and sexuality from their children.

Unfortunately, there is no magic formula for parent-teen communication. House Bill 1324 is
dangerous because it presumes to create such a magic formula at a time when a voung woman—facing a
crisis pregnancy—needs guidance and counsel, not the strong arm of the law:,

First and foremost. most teens involve their parents in a decision to have an abortion and they
inform them now without legal mandates. In the small number of cases where they don’t, there are
compelling reasons. Not all families can meet the needs of their members. It's teens from these
dysfunctional families who will be most damaged by the proposed parental notification law. Additionally,
Tltle X prowders—-—that includes Planned Parenthood clinics in New Hampshire—are required by statute to

“encourage” family participation in all cases.

Mandatory parental notification bills such as HB 1324 can threaten the health of young people.
Studies indicate that requiring notice of parents for sensitive health care, including reproductive health
care, deters young people from obtaining those services. Thus, vou've put them at risk of unintended
pregnancy and sexually transmitted infection. Responsible education on birth control methods can greatly
reduce those risks. If we are to put our efforts anywhere—it should be on helping more young people
make responsible decisions, not fewer,

In a neighboring state—Massachusetts—pregnant teens faced with a mandatory parental consent
(with a judicial bypass option) opted to go out of state for abortions. While the number of abortions to
Massachusetts teens declined by 29%, the exact correspending number of teens traveled to other states for
abortions. Farther west—in Missouri—teens faced with parental notification mandates delayed making the
decision and the proportion of second trimester abortions increased by 36%. Delaying this decision puts a
young woman at greater risk of complications.

We do not live in an ideal world. Family communication about sensitive, intimate topics is not
always an option. When teens are faced with difficult decisions about reproductive choices, it's imperative
that they get support and guidance from responsible adults. Unfortunately, HB 1324 provides no such
assurances—from either parents or an already overburdened court system. We ask that the Committee vote
ought-not-to-pass on HB 1324,

A1
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The Realities of Parental Notification Laws 1in Other States

Safety

Second Trimester abortions increased by 18% in Minnesota, following enactment of a parental
consent law. (“Our Daughters’ Decisions,” Alan Guttmacher Institute, 1992)

Thirty percent of minors who did not tell their parents they planned to have an abortion had
experienced violence in their family. In addition, they feared that violence would occur if the
parents knew, and would be forced to leave home. (FPP, 24:5, 1992)

The following medical associations oppose this legisldtion:
American Medical Association, American Public Health Association, Society for Adolescent

Medicine, American College of Obstetricians and Gynecologists, American Academy of
Pediatrics, and American Academy of Family Physicians.

Communication with Parents: The state can not legislate parent/child communications! -

»

In 1990, a study comparing a state mandating parental involvement law (Minnesota) and one
that does not (Wisconsin) revealed NO significant difference in the proportion of young
women who involve their parents between Minnesota, a state that mandates parental
notification and Wisconsin, a state that does not. (FPP, 22:Jul/Aug, 1990)

Most abortion-seeking minors tell one or both parents of their intentions even without a
parental notification law. (AGI 1992 Report)

Judicial By-Pass

>

In Ohio, Judaical by-pass can take up to 22 days, pushing many young women into riskier
second trimester abortions. (“Adolescent Abortion & Mandated Parental Involvement: The
Impact of Back Alley Laws on Young Women” Center for Population Options, 1992)

Judicial by-pass fails to ensure anonymity, because a young woman routinely comes into
contact with up to 23 different people as she goes through the judicial system trying to obtain
an abortion. (“Adolescent Abortion & Mandated Parental Involvement: The Impact of Back
Alley Laws on Young Women” Center for Population Options, 1992)

None of the judges!, guardians, lawyers, or health professionals who are responsible for
implementing the court by-pass procedure in Minnesota identified any positive effect of the
law. (“Parental Noti¢e Laws: Their Catastrophic Impact on Teenagers’ Right to Abortion”)
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The American Medical Association
Opposes Mandatory Parental Consent and Notification Laws

"Parents are generally supportive and understanding and provide helpful
guidance to their children. In some cases, however, parents may respond
‘abusively to the knowledge that their minor child is pregnant or.is
considering an abortion. In addition, privacy in matters of health care is
- a profound need of minors as well as adults. Accordingly, the Council
concludes that, while minors should be encouraged to discuss their
pregnancy with their parents and other adults, minors should nor be
. required to involve their parents before deciding whether to undergo an

- abortion. " | |

Council on Ethics and Judicial Affﬁrs, American Medical Association (June,1992)
(Reported in JAMA, January 6, 1993)
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January 14, 1998
Testimony re: HB 1324
Parental Notification required for minors to obtain abortion services

Chair and Members of the Judiciary and Family Law Committee;

My name is Patti Baum and I am a healthworker representing the Concord Feminist
‘Health Center. The Health Center is a licensed, non-profit facility which provides well-
woman gynecological care, abortion services, and education to the community
regarding health care issues.

I am writing to express my opposition to HB 1324 and offer the following for your
consideration "Protecting minors from their own immaturity" by requiring them to
have parental, guardian or familial consent to receive an abortion and, delaying an
abortion until written notification is received will not solve the issues this bill attempts
to address. I assure you, this will only create roadblocks in a process that is already
difficult for any woman finding herself with an unwanted pregnancy and will not serve
as a vehicle for a better “family structure.”

The Health Center has seen first hand the results of such a law in our neighbor state,
Massachusetts. For years, we and other abortion providers in NH have met the needs of
young women who have chosen to have an abortion, and have had to travel miles out of
state simply to avoid the potential consequences of involving her parents. In speaking
with these young women, it is not because they wish to travel such a distance to our
facility, but in fact, they choose to come to our facility because the fear of involving
their parents is greater. Having such a procedure closer to home would obviously make
it less frightening. Can you imagine what that fear must be like? To travel hours to and
from an appointment in a town and state you are completely unfamiliar with? If they
thought that involving their parents or guardians would make it easier, do you not
believe they would have done so? These young women are mature enough to know that
they are not prepared to go through with an unwanted pregnancy.

It is the Health Center’s policy to discuss their choice not to involve their parents. It is

sometimes incest that keeps them from telling, for fear of the ramifications: it is
sometimes fear of physical abuse, and, it is sometimes fear of an expression of

38 South Main Street # Concord, New Hampshire 03301 % 603-225-2739



disappointment by parents who were not understanding to begin with about the
pressures of being an adolescent. This bill attempts to offer a sclution to such a situation
by asking her to involve another family member which assumes that she has other
family she can trust and, that it is safe for her to bring others into an already hostile
sttuation. If a minor woman does not wish to involve her parents, this bill would
require her to sign a declaration reporting physical or sexual abuse. Asking her to do
so at a time when she may not be emotionally ready to confront that reality seems only
to place additional pressure on a young woman who should not have to struggle with
such difficulties to begin with.

In regards to attaching any waiting period to abortion--why risk putting any one in a
situation where they may need to obtain a 2nd trimester abortion because she had to
wait for paperwork to reach her home and then wait 48 hours before her appointment.
No other surgery would require such delays and certainly none that would put a patient
in a more difficult situation. This bill seems to want to solve one issue while creating
potential for others. In my experience, there is no evidence that having anyone wait an
additional 48 hours for an abortion alters the determining factors in her decision
making.

If the desire is to enhance family relations so that children can seek out their parents
support during a difficult time, perhaps encouraging parenting skills education would
be the avenue to explore. Legislation surely will not change relationships and enhance
communication. Placing the burden of changing family dynamics on children is an
unfair hardship this bill would force them to endure.

Thank you.
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James L. Rogers, PhD, Robert F. Boruch, PhD, George B. Stoms, BA, and

Dorothy DeMaya, DNSc

Introduction

Laws requiring parental consent or
parental notification prior to legal induced
abortion for minor women, collectively
called parental involvement laws, exist or
have been proposed in numerous states.
As of July 1990, laws in the United States
requiring parental consent were in effect in
Alabama, Indiana, Louisiana, Massachu-
setts, Missouri, North Dakota, and Rhode
Island. Laws requiring parental notice
were in cffect in Arkansas, Idaho, Utah,
and West Virginia; and parental involve-
ment statutes were under challenge in
Arizona, California, Georgia, [llinois,
Kentucky, Mississippi, MNevada, Pennsyl-
vania, and Tennessee. National attention
focused on these laws when statutes from
Minnesota and Ohio were heard by the
US Supreme Court during its October
1989 term resulting in a decision largely
supporting these laws. The present paper
concerns the Minnesota law, enacted in
August 1981 and enjoined in March 1986.
This law required a minor woman to notify
both parents at least 48 hours prior to an
abortion or eise seck court approval.

Few empirical studies have evalu-
ated the impact of parental involvement
statutes on minor women. Cartoof and
Klerman! determined that abortions to
minors in Massachuserns declined dramat-
ically (43 percent) following the enactment
of a parental consent law. However, dur-
ing this time an approximately equal num-
ber of women migrated to surrounding
states o obtain abortions. Blum? found
that under parental notification in Minne-
sota, communication with parents about a
minor’s planned abortion occurred more
often than had been reported by Clary? in
a Minneapolis/St. Paul study predating the
law. But Blum found that patterns of com-

munication differed little from those
among tecnagers simultaneously sur-
veyed in the neighboring state of Wiscon-
sin (without such a law).

Common negative claims about pa-
rental involvement laws are that they
force minors to leave the state to obtain
abortions (as in Massachusetts), and that
they result in increased birth rates, late
abortions and medical complications.
These effects are presumably related to a
minor’s reluctance to discuss her preg-
nancy with parents.* Positive claims about
these laws are that they promote respon-
sibility (by encouraging teenagers to
“think before they act™), foster parent-
child communication, facilitate mature de-
cision making, and may reveal medical
history information that would otherwise
remain unknown to the physician.s-s

Empirical evaluation of assertions
like these will necessitate multiple studies
under a variety of circumstances and o~
calities. The Cartoof and Klerman study!
was conducted in Massachusetts, located
in close proximity to states without paren-
tal involvement laws. This made it possi-
ble for minors to avoid the law altogether
by crossing state lines. In Minnesota, the
distance from out-of-state abortion facili-
ties appears to have worked against mi-
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gration. Blum determined that *“[ijn coun-

terdistinction to the Massachusetts data,
there is little evidence to indicate large
numbers of Minnesota youths are leaving
the state for abortion (data available on
request to author).”Z It cannot be as-
sumed that findings characterized by one
set of background factors, such as prox-
imity to out-of-state abortion facilities, will
generalize to other sertngs.

In this study, the statewide impact of
the Minnesota Parental Notification Law
upon the incidence rate of abortion and
birth, as well as upon the ratio of abortions
to births and the ratio of early to late abor-
tions, is examined.

Methods

Data

Abortion and birth incidence data
were provided by the Minnesota Center
for Health Statistics (MCHS). The data
exclude all observations of unknown age
and are restricted to residents of Minne-
sota, Live births to Minnesota residents
are included regardless of whether the
birth occurred inside or outside of Minne-
sota. Induced abortions reflect onty those
occurring in Minnesota.

Population estimates by age and gen-
der are provided by the Minnesota Center
for Health Statistics that computed them
using a modified version of the cohort-
component method for all years following
the 1980 census.?

Throughout this report “*birth(s)”’
and ““abortion(s)” will refer to live birth(s)
and mduced abortions(s), respectively.

Outcome Measurements

The report utilizes six outcome mea-
surements: four rates and two ratios.

# The abortion rate, the late abortion
rate (> 12 weeks), the early abortion rate
(=12 weeks) and the birth rate refer to the
number of reported abortions (or births) in
one year divided by the population 'esti-
mate of females, in thousands, for that
same year,

® The abortion-to-birth ratio refers to
the number of abortions in a year divided
by the number of births, Altematively,
this may be thought of as the abortion rate
divided by the birth rate for a given year.

¢ The late-to-early abortion ratio re-
fers to the number of late abortions in a
year divided by the number of early abor-
tions. Again, this may be thought of as the
late abortion rate divided by the early
abortion rate for a given year.
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Measures of Effect

Each rate and ratio was examined us-
ing a linear model.®® Serving as a depen-
dent variable, the rate (or ratio) was mod-
eled as a function of age category (s17,
18-19 or 20-44 years old), the year of oc-
currence (1975 through 1987), and the age
by year interaction.

First, cach mode! was empioyed to
determine whether a given rate (or ratio)
three years before and four years after en-
actment of the Minnesota Parental Noti-
fication Law differed within each age cat-
egory. Because the modeling was
performed in the log scale, the pre-enact-
ment (1978 to 1980) and post-enactment
(1982 to 1985) values represent the geo-
metric mean of the individual valyes com-
prising the pre-enactment and post-enact-
ment periods. (The antilog of the
arithmetic mean of log values corresponds
to the geometric mean of the same mea-
surement in the original scale. Thatis, anti-
in [n a + In bj2 = Viab].) !

Second; three additional contrasts
were constructed to detect the presence of
any age group by time interaction that
might exist for a given rate or ratio. These
contrasts reflect whether the pre-enact-
ment 10 post-cnactment change was dif-
ferent among minors than among 18-19
year-olds, or 2044 year-olds, or among
18-19 year-olds than women 20-44 years
old. It was assumed that a change due to
the law, rather than to general factors op-
erating in all age groups, would be most
pronounced among women 17 years of age
Or younger; less evident among 18 and 19

- year-old women who would have recently

been, but would not presently be under
the law (pregnancy at age 17 may mean
birth at age 18); and least present among

oider women not subject to the law for at

least two years.

Models

models®® used to construct the six con-
trasts described above were as follows.
The model parameters, representing age
category (two parameters capturing three
age classifications), year (12 parameters
capturing 13 years), and the age by year
interaction (24 parameters reflecting the
cross-product of age and year), were re-
gressed against the nanral log of the rate
or ratio under gquestion. Rows of each
model’s design matrix were combined to
form the six contrasts. When the abortion
rate, late abortion rate, early abortion rate,
or birth rate served as the dependent vari-
able, weighted least squares estimates and

Parentai Notificadon in Vinnesow

asymptotic variances for the estimares
were obtained. When the abortion-io-
birth ratio or late-to-early abortion ratio
served as the dependent variable, maxi-
mum likelihood was used to obtain esti-
mates and asymptotic variances. PROC
CATMOD of Version 6.03 of the Statisti-
cal Analysis Software (SAS)0 was em-
ployed to fit the models.

For ease of interpretation, the au-
thors elected to display each contrast ef-
fect as a quotient (contrast ratio) in the
original scale rather than a difference in
the log scale. For any given contrast, this
means that rather than presenting in tables
the difference between two natural log val-
ues, it is the antilog of this difference that
has been presented. It is evident that the
difference between two identical log val-
ues will be “‘zero” while the correspond-
ing contrast ratio will be unity (one). That
is, (In A) — (In A) = O implies that the
antilog is ynity, Thus, contrast ratios equal
to unity imply equivalence between the
contrasted values.

Results

Table 1 contains the outcome mea-
sures examined in this smdy. For each
outcome measure, Table 2 contains the
conirast ratios that compare the pre-en-
actment and post-cnactment periods.
Contrast ratios greater than unity imply an
increase in the outcome measure (abor-
tion rate, birth rate, etc.) after enactment
of the law and contrast ratios less than
unity imply a decrease. Similarty, Table 3
contains ratios that reflect the age by time
interactions. Here, a contrast ratio less
than unity indicates a greater pre-¢nact-
ment to post-enactment decline in the
younger age group of the two being com-
pared; a contrast ratio greater than unity
indicates a greater increase.

Abortion Rate _
Deviations from unity for the con-
trast ratios that compare pre-enactment
and post-emactment periods (Table 2) are
substantial in all age groups. Whereas the
yearly abortion rates after the law’s en-
actment increased for women 2044 years
old (who were substantially removed from
its impact), abortion rates declined in both
15-17 and 18-19 year-olds during this
same period. The pre-ecnactment to post-
enactment decline was substantially
greater for 15-17 than 18-19 year-old
women, and for 18-19 year-old women
than 20-44 year-old women (Table 3).
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TABLE 1—Outoome Meamaws and Population Estiermtes for Mirweots Women, 1978 10 1087

i

1986 1688 1987

3308 3505 3407 3183 308
1911 31 1448 1428 1417
1458 1800 11501 1552 1509
4078 4086 47.18 4285 4368
7818 7557 T7EG2 7400 7267
688 081 0§87 083. 1.0
0S8 072 072 075 OnN
Q17 _019. 019 018 019
M8 968 1124 1138 1268
T 2842 2813 204 202
1187 1260 1304 1286 1284
204 33 330 304 280
844 683 594 585 458
ST 153 44 144 131
020 023 021 02 017
010 012 o1 o1 oto
104371 100131 100812 101172 101848
77004 73784 74206 T43TS 74768
796012 B11633 819042 621954 628167

1280 1300 1454 1442 1546

A duin provided ty e Mimewcls Corar for Heulh Sathtics. ' e
*Mnﬂmmhm_nw.nunntdn'u-cmnmm
NOTE: By shorfens: <12 wesla: Lais sorfons: > 12 wesi,

Birth Rate

Birth rates decreased in all age cate-
gories following enactment of the law (Ta-
bie 2). However, the decline was most
pronounced in 15-17 and 18-19 year-old
women. Table 3 reveals that the pre-en-
actment to post-enactment change among
15-17 and 18-19 year-old women was sim-
ilar, with both age groups evidencing a
substantially greater decline than found
among women ages 20-44,
Ratio of Abortions to Births

A marked drop in the abortion-to-
birth ratio occurred after the law in 15-17
year-oki women when compared to both
18-19 year-oid women and 20-44 year-

old women (sce Tables 2 and 3). In Figure
1, the abortion rate and birth rate are piot-

.ted separately for 15-17 year-old women

along with the abortion-to-birth ratio
(abortion rate/birth rate) in order to ex-
amine the relative importance of abor-
tions and births to the markedly declining
abortion-to-birth ratio in this age group. It
is evident that birth rates continue a mod-
est and nearly linear decline, apparently
unaffected by the law (r = 0,89 between
birth rate and year). On the other hand,
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the abortion rate falls dramatically after
the enactment of the law in August 1981,
Together, these facts indicate that the
drop in the 15-17 year-old abortion-to-
birth ratio is due te a disproportionatety
greater decrease in the aborticn rate (nu-
merator).

- Early and Late Abortions

'Iheeaﬂyaborﬁonratedosc)yﬁ'acks
the overall abortion rate (Tables 2 and 3).

_ The pre-¢nactment to post-¢nactment late

abortion rate substantially declines for
women of 15-17 years, increases for
women of 20-44 years, and remains nearly
constant for women of 18-19 years (Table
2). The pre-cnactment to post-enactment
change in the late abortion rate, when
compared between age groups, evidences
a greater decline in late abortions for 15-17
than for either 18-19 or 20-44 year-old
women (Tabie 3).

The late-to-carly abortion ratio in-
creased after the enactment of the law in
all age groups (Table 2}. However, the in-
crease was greater among 15-17 year-old
women than 20-44 year-old women (Table
3). Figure 2 reveals that a steep decline in
carty abortions, not an increase in late

abortions, accounts for the increased late-
to-carly abortion ratio in 15-17 year-old
womern.

Di .

Data presented in this study are
compatible with the hypothesis that, ini-
tially, parental notification facilitated
pregnancy avoidance in 1517 year-old
Minnesota women. Abortion rates fell
markedly in this age group relative to
older women. Birth rates also fell, but
only in keeping with a long-term trend
established before enactment of the law.
One possibility is that when minor
women are restricted from abortion with-
out notifying parents or secking court ap-
proval, and are geographically prohibited
from casy access to out-of-state abor-
tions,? they are more likely to take mea-
sures to avoid pregnancy.

Although the data are companble
with this hypothesis, other explanations
are possible. For example, a growing
concern over human immunodeficiency -
virus infection, and/or awareness and
availability of birth control may explain
in part or in full these findings. However,
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TABLE 2—Contrasts Detwesn Pr- srwt PosEnaciment Periode” .
Convast Reiio -
QOuicome Age - i  PosPre) Wil 0B%.
Abortion 18-17 -~ 1012 13.8% Q77 092, 0.76%
Rain'™" 18-19. . -9&18Y ' 34838 - Q907 0.8, 098
2044 13280 .. 13981 1040 (1.034, 1.084) - -
Birth Rats™ 1517 17088 18510 . OB7B Q48,0900 -
18-19 57.398 50218 . 0478 057, 0.5
2044 e 78181 0977.0971, 098%)-
Abortions/ 1517 1.078 ase | 0817 ©.777,0.060)
Birthe 1819 0688 - SQ800. - 1.098(1.000, 1074
2044 . o170 QWS . 1.074(1.067,1.001)
Early 1817 18368 10507 0,088 0.858,0.713) -
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R T 044 120 0 12554 1.063(1.0271.0%)
Late 1547 168 o sM4 : omRE7esomy-
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Rate'™* 2044 1247 - 1378 U 110301082, 1.187) -
Lase/Earty 15-17 ‘0298 ‘0298 " 1208 (1040 1309
Abortiors 18-19 o177 0204 | 1.150(1.067,12¢1).
20-44 0.104 o110 1.058 (1.008, 1.112)
*Raw deta provided by the Mirosects Cortar or Hesllh Statics.
"Ceormatic mean, years 1979-50, Table 1. P
mean, yeary 1982-85, Table 1.
¥ Abortion, birth, sary abotion and e rles arvayresesc s themumberof shorions.or births -
peor 1000 wornan. ' : . : .
NOTES: 1) Early stoione: 512 washe: Lot sborfors: > 12 weshs, . .
9 mum&umm_-nMMh
nmdmmAwmdmm—mmum-
ormcirnent changs. . :

© Post/
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Monsures Compareon Olcior oe%Q
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- 18~10 ve 2044 [+ 170 4 0.508 (0.874, O.917)
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the abrupt nature of the change in abor-
tion rate, a phenomenon found also in
Massachusetts by Cartoof and Klerman, !
makes these rival hypotheses less tena- -
ble. In any event, the data argue against
Clary’s? concern that more minors might
carry pregnancies to term as an indirect
effect of the parental notification law. [f
such were the case, it seems unlikely that
birth rates would have continued to de-
cline in 15-17 year-oids along the linear
trend line established prior to the law, or
that the decline in birth rates wouid be
nearly identical berween 15-17 and 18-19
year-oid wornen.

The pre-enactment to post-enact-
ment increase in the proportion of late
{>12 weeks) to carly (<12 weeks) abor-
tions was greater for 15-17 than for 2044
year-old women. At least two hypotheses
may explain this finding. First, the law
may have been more successful in pre-
venting pregnancy among minors who
would have had early abortions than
among minors who would have had late
abortions. A second possibility is that the
law caused delays for a greater percentage
of a declining number of minors seeking
abortions. Regardless, the claim that the
law caused more minors to obtain late
abortions is unsubstantiated. In fact, the
reverse is true. For ages 15-17 the number
of late abortions per 1,000 women de-
creased following the enactment of the
law. Therefore, an increased medical haz-
ard due toa rising number of late abortions
was not realized.

In this paper no effort has been made
to confront the philosophical and legal is-
sues surrounding parental involvemént
laws. Rather, the authors have pursued a
limited task, that of empirical evaluation
within a framework of defined outcome
parameters. This study is consistent with
the hypothesis that conception arong mi-
nor women may be reduced immediately
following enactment of parental notifica-
tion legislation when migratory abortion
across state lines is not a viable alterna-
tive. However, generalizations to other
states must be made cautiously, as Min-
nesota is a unique state with a low minor-
ity population and a low pregnancy rate
cven before the parental notice legislation.
The authors emphasize that replication in
states other than Minnesota will be re-
quired to sustain the hypothesis. O
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Exploiting the Bells_’

Tragic Situation Taymw ANDRUSKs

FROM PAGE 2

So, what can we conclude? Let us agree that the Bells are every bit the
loving parents they say they are. Had they known that their daughter was
pregnant at the time she grew so gravely ill, surely instead of merely trying to
coax their daughter into going to a doctor - - which apparently was the case - -
they would have insisted. What else? In his recent column on Becky Bell, Cal
Thomas quotes Dr. John Curry, former head of the Tissue Bank at Bethesda
Naval Hospital. Curry observed (as noted above) that while there was “massive
infection in the lun_g_ s and elsewhere; there is no evidence of infecfign ¢ orrrhe
outside of or - within the Uterus.” The ‘bug that killed her, Curry said, “couild
have been treated hiad T Geen detected withm the first six days.’ lje_alsg_
added That the infection was "unlikely to originate from a contaminated

“abortion procedure.” I

When Mrs. Bell went through her daughter s personal effects, she found a

list_of abortion facilities and adoption centers. Becky Bell hﬁﬁﬁer options
“Besides abortion and she considered them actively for months. Ahg__lgsl“m_he
discussion is that in all the years notification and consent bills have beeri-on the
_books, Becky's case is the only one that pro-abortighists Have been able to fmd
which - - If_misrepresented thoroughly enough - - could lend even a semblance
of credibility to their side of the debate. By contrast teenage gifls hiave-died —
.and been crippled precisely because they were not required to involve their
..parents or because others maneuvered to get around telling the parents.

H Cot® [ Maryland abortlonist Gene Crawford ‘punctured the uterus and cervix of

REpSoM?
L “sfw

16-year-old Erica Kae Richardson, leaving her on the operating table for four
hours without treatment. Miss Richardson later bled to death. Her aunt had
helped her get the abortion without her parents’ knowledge. An abortionist
performed a late-term abortion on Dawn Ravenell, 13, without notifying her
parents. Ravenell went into shock and had a heart attack. She lapsed into a
coma, and was declared brain dead one week later. The junior high teacher of
14-year-old Erin Preston arranged and paid for the girl's abortion, deliberately
deceiving Erin's mother, who had asked the school to inform her of all matters
relating to her daughter. Mrs. Preston learned of the abortion only after she

was summoned to her daughter’s bedside as she was undergoing emergency
surgery for post-abortion complications. And to cite just one more example,
Rachel Ely had an abortion at 17 without telling her parents. She feit flu-like
pains in her chest which she did not @associate with the abortion. She actually
had a post-abortion surgical infection, which developed into a blood clot and
L_c‘dged in her brain. Ely then had a stroke, and today is in a wheelchair.

I have three daughters and | think I have some small sense of the ordeal
the Bells are going through. We know that the mother in particular has not
come to grips with her daughter’s death. In reporter Sharpe’s words,
“Rebecca’s mother still treats her daughter as though she is still alive.” The
details are too heartbreaking to recollect. . .so | won't, What we must
remember about the pro-abortionists is that they have no shame. They will
exploit the misery, the anguish, the guilt and remorse of anyone, provided it
gives them ammunition in their war to keep the slaughter going full tilt,
Indiana’s parental consent law is premised on the notion that teéns are
immature and that they need their parents’ counsel about something as
_monumentally important as a new life growing within them."Becky’s
_ambivalence - - the adoption optioh onie day, aborticii the next - - is typical of
teens. Likewise for her radical misreading of how her parents would have
_reacled _had she told them she was pregnant. Cal_ Thomas concIusnon was

mg_tinoma but the underlying cause remams unclear One thlng is clear: Her

‘death was not due-to Indiana’s parental consent law.” A‘a )Lv '?90

. e dha
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My name is Frances Witcomb, from Dover, supporting HB 1324

with evidence that Becky Bell did not die because of parental
notification/consent laws in her home state of Indiana, as
her parents and their pro-abortion organizations claimed.

According to the official autopsy report, Bill and Karen Bell's
secretly pregnant 17 year-old daughter, Rebecca, died in 1988
of "a massive lung infection, with NO evidence of an induced
abortion, legal or otherwise."

The Bells' claim that Becky "died from an illegal abortion,"
is also contradicted by Dr. John Curry, former head of the Tissue
Bank at Bethesda Naval Hospital (as quoted by Cal Thomas, in
Aug. 19%0). Curry observed that while there was "massive infec-
tion in the lungs and elsewhere, there is no evidence of infect-
ion on or outside of or in the uterus." The bug that killed
her, Curry said, "could have been treated had it been detected
within the first six days."

According to a coroner's report, Becky went to a party the
previous weekend, where illegal drugs were used. She came
home very ill, telling her mom that, "I'm so sick. I feel like
somebody put something in my drink.,"

If Mrs. Bell had known Becky was pregnant at the time of her
grave illness, she would not have suggested medical care, she
would have insisted on it.

On the Friday Becky died, she talked with her closest friend,
Heather Clark, about their trip to an abortion clinic in Ken-
tucky, the next day. Instead, uncontested evidence from Miss
Clark is that Becky was suffering a spontaneous miscarriage,

When Becky hemorrhaged on Friday, the Bells took her to the
hospital, where they first learned about the pregnancy. After
Becky died, the Bell's began to spread the story that she had
asked someone at the party to induce an "illegal" chemical ab-
ortion. The forensic evidence does not support that story.

Becky's sexual activity was known to her mom, who went with
her for pregnancy tests, that were negative. When Becky event-
uvally became pregnant, her state required the consent of one
parent to have an abortion, or petition a court for permission.
Her personal effects included lists of abortion and adoption
centers, proving that Becky had thought about other options.



HB 1324 -2 .- Witcomb

"Teenage girls have died and been crippled simply because they
were not required to involve their parents, or because others
manuevered to get around telling their parents,” wrote Dave
Andrusko, in National Right to Life News, 8/16/90, pp. 2, 14.

HB 1324 is a sensible parental notification act about parental
rights, and protecting children. Please give it your most
thoughtful support.

Thank you.

:%hllaﬂQﬁz)ﬁQ.Ulﬂtigyk%y
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The Realities of Parental Notification Laws in Other States

Safety

> Second Trimester abortions increased by 18% in Minnesota, following enactment of a parental
consent law. (“Our Daughters’ Decisions,” Alan Guttmacher Institute, 1992) i

> Thirty percent of minors who did not tell their parents they planned to have an abortion had

experienced violence in their family.  In addition, they feared that violence would occur if the
parents knew, and would be forced to leave home. (FPP, 24:5, 1992)

> The following medical associations oppose this legislation: _
American Medical Association, American Public Health Association, Society for Adolescent
Medicine, American College of Obstetricians and Gynecologists, American Academy of
Pediatrics, and American Academy of Family Physicians.

Comnunication with Parents: The state can not legislate parent/child communications!

> In 1990, a study comparing a state mandating parental involvernent law (Minnesota) and one
that does not (Wisconsin) revealed NO significant difference in the proportion of young
women who involve their parents between Minnesota, a state that mandates parental
notification and Wisconsin, a state that does not. (FPP, 22:Jul/ Aug, 1990)

> Most abortion-seeking minors tell one or both parents of their intentions even without a
parental notification law. (AGI 1992 Report)

Judicial By-Pass

» - InOhio, Judaical by-pass can take up to 22 days, pushing many young women into riskier
second trimester abortions. (“Adolescent Abortion & Mandated Parental Involvement: The
Impact of Back Alley Laws on Young Women” Center for Population Options, 1992)

> Judicial by-pass fails to ensure anonymity, because a young woman routinely comes into

~ contact with up to 23 different people as she goes through the judicial system trying to obtain
an abortion. (“Adolescent Abortion & Mandated Parental Involvement: The Impact of Back
Alley Laws on Young Women” Center for Population Options, 1992) .

» None of the judges, guardians, lawyers, or health professionals who are responsible for
implementing the court by-pass procedure in Minnesota identified any positive effect of the
law. (“Parental Notice Laws: Their Catastrophic Impact on Teenagers’ Right to Abortion”)
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To: Members of the New Hampshire House of Representatives Committee
on the Judiciary and Family Law

From: New Hampshire Family Planning Council

Date: January 14, 1998

Subject: HB 1324 (Parental Notification Regarding Abortions on Minors)

We oppose HB 1324 for the following reasons:
1. Establishes facts and definitions on highly controversial issues
2. Fails to recognize the realities of unsatisfactory family life
3. Moves Power to Grant Exceptions From Judges to Physicians
4. Notification process cumbersome
5. Contains Politically Charged Definitions and Declarations of Fact

Since 1981, similar legislation has been filed in nearly every session of
the legislature. Each time, the legislation has failed because of a lack of any
compelling reason to enact it. The reality of family life is that when
communications between parents and their children are lacking, no law can
force these discussions to take place. HB 1324 will solve no problems for
any families. To the contrary it has the potential to create new problems for
some families.

Looking more deeply into this bill, we can see that it contains provisions
that would engrave political agendas and religious teachings into law. In the
section on purpose and findings, “The legislature finds as fact that:”

* “Immature minors often lack the ability to make fully informed
choices that take into account both immediate and long-range
consequences.” This statement of supposed fact implies that minors are
always incapable of making choices without parental consent. Many parents,
teachers, and clergy would maintain that the process of maturation during
adolescence is one of evolving ability to make choices, that this ability is not
fixed, and that the goal is to guide adolescents into making better choices
over time. What purpose does the State of New Hampshire have in declaring
this “fact” of young people's inability to make good decisions? That
statement attacks the dignity and accomplishments of all youth.

* “The medical, emotional, and psychological consequences of
abortion are serious and can be lasting...” Where is the related statement of
“fact” that the consequences of not having an abortion are equally serious
and lasting? What purpose does the State of New Hampshire have in making

Page 1
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only this particular “fact” a part of the legal code? What other laws might
follow in the future from this onerous declaration?

* “Parents who are aware that their minor daughter has had an
abortion may better ensure that she receives adequate medical attention
after her abortion.” The implication is that all parents will in fact do so. We
know as a society that this is not the case, and a law claiming this as “fact”
is ludicrous.

¢ The bill defines abortion in a highly charged religious/political
context: “Abortion’ means the use of any means to terminate the pregnancy
of a female known to be pregnant with knowledge that the termination with
those means will, with reasonable likelihood, cause the death of the fetus.”
Some people claim, incorrectly, that the action of birth control pills is to
induce an early abortion. This definition in the law would provide legal
means for them to cause incredible legal mischief in an attempt to ban birth
control pills. Since the definition includes “any means” it opens the door to
litigation based on fear-induced abortions and other claims possibly based on
foods, social situations, loud sounds, bright lights, scary movies, and so on.
Again, why is this definition included here when the RSAs already define
abortion elsewhere?

* The bill defines fetus in such a way as to give legal basis for
granting citizenship to a fertilized egg.  “Fetus' means any individual
human organism from fertilization until birth.” Would this be a precedent-
setting legal definition? Do we need to open this topic to endless litigation
at taxpayer expense? Why does the bill contain this definition?

Why are so many of these unnecessary facts and definitions included in
this bill? Not one of them is necessary to enact a parental consent law.
Their inclusion raises too many questions. For this reason alone, we
recommend that the committee report it as Inexpedient to Legislate.

Not all parents are perfect, and some may suffer from undiagnosed
personality disorders. This bill covers only cases of sexual and physical
abuse, but not psychological abuse by parents. The bill lacks any provision
for a judge to grant an exception in the case of abusive or estranged parents.
Instead, it assigns résponsibility to the physician to obtain permission from
another close relative. In other states, the courts provide this kind of
exception granted by judges, and that process works well to protect
pregnant minors and their fetuses from further abuse. To take this
protection away from minors would be appalling. The authors of this
legislation might give consideration to the wide range of personalities and
political philosophies among physicians. Some would be very strict, others
very lenient. But, at a time when many politicians are complaining of the
tyranny of the unelected judges, and proposing constitutional amendments
to reverse court decisions, we should be careful about handing that kind of
authority to people who do not even hold public office.

The bill requires a 48 hour waiting period after notification. “The
written notice shall be addressed to the parent or guardian at the usual
place of abode of the parent or guardian and delivered personally to such
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parent or guardian by the physician or an agent.” Why must the physician
deliver it in person? The next paragraph offers alternative delivery via
certified mail, but the language effectively adds several days to the process
by defining time and date of delivery. Since people frequently are not able
to go to the post office to sign for certified mail for several days, and the
return receipt must find its way back to the physician, the 48 hour waiting
period has the potential to extend for an indefinite time. Abusive parents
would make use of the time to create untold misery. The distraught minor
might resort to illegal and unsafe providers, or attempt suicide.

Like it or not, pregnant minors are parents themselves. So are the
fathers. This bill does not mention the rights — and responsibilities of
minors who have become fathers. It does not even mention the parents of
the father and their rights and responsibilities. If parents of minors have
rights, then the minor parents have rights and responsibilities. What this
bill does not address or encourage is the process of reaching a consensus
among the four parents on how to deal with a difficult situation. This bill
destroys new families before they have a chance to begin by giving all control
to the parents of the minor female.

In conclusion, we find this HB 1324 filled with serious problems that
might have been avoided. Moreover, its basic premise creates new problems
rather than solving existing problems,.

Steven T. Birchall, DMA
Executive Director
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Requiring parental notification before abortions may be performed
on certain minors.

HB 1324

For the record, my name is Kathleen M. Flora, representing Hillsborough District 15, the
town of Bedford.

Rt Y

T ask for only a few minutes of your time this morning for a few brief points on this issue.
I preface my remarks with the disclaimer that I am not an attorney, nor do I ever wish to
be one. So I will not attempt to address in a complex fashion the legal ramifications of
this bill. I wish instead to ask you to take a journey in time with me.

I would like to ask you to think back.. to 1966 in my case, to a time when you were 14
years old. Close your eyes if it is helpful. Think about yourself at 14, your dreams, your
aspirations, how you made decisions, what was important to you. Capture that picture
and try if you can, to capture that feeling of invincibility and promise. Try to remember
the times when the game or dance on Friday night was the most important thing in your
world, and at the same time, when the whole wide world was you oyster. You knew you
were going to grow up to be something very special, you just didn’t know what that
something might be yet. This was a time when you were very smart in your own mind, a
time when you knew it all and your parents couldn’t possibly understand your world, after
all, they are ancient. But, at the same time, this was a time when you were supremely
vulnerable, when you were trying on a newly minted identity, and were easily hurt or
swayed by your peers and what they thought of you. Come on. You can all get back there
if you try.

Now, imagine you are a 14 year old girl. For about half of you, this should be easy, I still
feel like 18 sometimes, so perhaps you do too. For you gentlemen, take a leap of the
imagination and place yourself into the mind and heart of that 14 year old girl who cares
about school, being popular or fitting in, dance class, her babysitting job and her
boyfriend. Now imagine, as I do, that you’re that 14 year old girl and you find that you
are pregnant. '

What are you feeling? What emotions swirl around in your head? What will you do?

You’re scared, you're panicked. You may feel shame, fear, remorse, disbelief. If you are
anything like the teens I encountered in High school, you try to bargain with God, “Please
don’t let this be so, I'll never do it again!”

Whoa! Can you imagine the way it feels to wake up in the moming knowing you are the
chief character in a life changing drama... And you not only have to play the main role,
but you also have to be the scriptwriter, designing the outcome so that no one gets hurt.



1 ask you, At 14, do you have that capacity? Can you think through all the ramifications
of your decision? Do you have the experience needed to arrive art a sound decision?
Doyou even know what resources are available to you to help you deal with this issue?

I know, in my case, probably not.

When I was 28, I had been married for 4 years and had just given birth to my son, Mark.
When he was 6 weeks old, T went back to work part time as a teacher-m—FfentrcrHrgh—
Schoet—inChatmers, Indiana—teaching Career Education to 9™ graders. On the first day
of school, when talking about our life’s dreams and hopes, one of my students, a 14 year
old girl, shared a picture with the class of her 9 month old baby daughter. Her dreams for
herself were all wrapped up in the dreams she had for the little child in her care. I myself
was struggling mightily to understand my new role as a mother, how to meet the demands

of my life now profoundly and forever changed. Threw-theenormity-efmy-situation—I—

had-alife-inrmy-hamds. Yet, as this young girl spoke, she exhibited none of the
understanding of this enormity of her situation. Instead, she spoke as though talking of a

doll she had been given for Christmas. She did not seem to grasp how her own life would
be forever and mystically bound to the little girl in the picture she shared with us.

1 don’t tell this story to persuade you either way on the rightness or wrongness of her
decision to keep or abort her child. But, I bring up this story to illustrate for you the
immense difference between the mind of a 14 year old and the mind of a 28 year old adult
who along with her life partner has made a conscious choice to raise a family.

—I-was—eqmpped—te—hmrd’:c—my—&eemeﬂ I do not believe that this young girl could have

made her decision on whether or not to keep her baby, without the guidance of caring
adults.

Now if you will bear with me, I would like to inject one more point into the mix here. As
a 14 year old young girl who finds herself pregnant in New Hampshire, you are not only a
pregnant teen with a momentous decision to make. You are also, according to New
Hampshire law, the victim of a felony. What, you say, a felony, a crime! But, I agreed to
have sex with my boyfriend! Yes, afelony! If you are 14 and pregnant in New
Hampshire, you are by virtue of your pregnant state, the victim of a serious crime of
sexual assault.

According to the New Hampshire Criminal Code, Chapter 632-A:2, Sectlon I1I, you are
the victim of aggravated felomous sexual assault i

a c-the , jjous sexual
assault if you are 13 years of age or older and under the age of 16 bout your
privacy rights? What about your consent? Don’t they count here? No they do not. In
the case of Goodrow vs Perrin of 1979, the courts held that “there is no right to engage in
sexual intercourse with a person the legislature has determined is unable to give consent,
even if there is a protected privacy right to engage in heterosexual intercourse with other




adults. And in the case of the State vs. Berry, 1977, the courts held that in the case of
alleged rape of a child under age 16, consent is not material,

Chapter 626:6 III of the New Hampshire Criminal Code states that “consent is no defense
if it is given by a person legally incompetent to authorize the conduct or by one who by
reason of immaturity ...is unable to exercise a reasonable judgement as to the harm
involved. “

Now, in New Hampshire we work very, very hard to protect our children from becoming
the victims of crime. We do not allow the sexual abuse of children. We do not even allow
our children under 18 to get a tattoo without parental permission and a child under 17
may not smoke, or buy cigarettes. But, we allow a young girl, the victim of a felony, who
finds herself pregnant, to choose an abortion eliminating any physical trace of the crime, or
to keep her baby without consulting any adult in the process. Talk about discrimination
against this young girl! This to me smacks of the same double standard we lived by in the
50’s which held these young girls up as shameful, not to be dealt with, to be swept under
the rug, thrown out of the house, sent away and hidden with a maiden aunt who lives out
of town or thrown out of the family.

If we as a legislature are willing to protect our children from tattoos and cigarettes, but
not willing to stand by these young girls who are victims of a crime and afford them the
protection, the responsible guidance, the caring of their parents or other responsible adult
at the most stressful time in their young lives. Shame on us! We have the responsibility to
stand by them. g : e gl i

Hstadtord them the guudance of a-responsibre-gauit.

According to the pamphlet recently distributed by the New Hampshire Bar Association
entitled “Beyond High School: A Guide to Your Rights and Responsibilities” on p. 44,
“When you become a parent, whether married or unmarried, you share with the other
parent the rights and responsibilities for the care, custody, nurturing, companionship and
support of your children until they reach the age of majority, 18. As parents, you will
make decisions about schooling, religious training, medical treatment and all the other
elements required for raising children. These are automatically your rights as a parent
under New Hampshire Law.”

1 ask you to reaffirm these rights to the parents in the case of consent for the termination
of pregnancy of a minor, even as I urge you to shift the legislature from the antiquated
attitudes of the 50’s which leaves young girls to stand alone at a very critical time. I ask

. you to stand behind and in support of the mental, emotional and physical care of these
young girls who for whatever reason are faced with an adult decisions. Thank you!



Beyond High School
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All property acquired during the marriage belongs to both
of you and can be divided if you get divorced, regardless of
whether title is only one spouse’s name. Property owned prior
to the marriage can be taken into consideration at that time. If
you have been married more than a very few years, there is a
presumption that the Court will divide the property equally,
but other factors can influence the division.

Whether you are married or living together, it is a crime to
force your spouse or partner to engage in any kind of sexual
contact or activity. It is also against the law for your partner to
injure you or threaten you so that you fear for your physical
safety. If your partner or ex-partner, or someone you have dated,
has done any of these things to you, you may seek the help and
protection of the police and the courts. There are many crisis
services throughout the state which can help you learn your
legal options when faced with domestic violence.

Children

Parental Rights and Responsibilities

When you become a parent, whether married or unmarried,
you share with the other parent the rights and responsibilities
for the care, custody, nurturing, companionship and support
of your children until they reach the age of majority, 18. As
parents, you will make decisions about schooling, religious
training, medical treatment and all the other elements required
for raising children. These are automatically your rights as a
parent under New Hampshire law. ’

If, however, you are unmarried and the mother of your child
has not acknowledged that you are the father, you may need to
first establish that you are the father before you are able to ex-
ercise your rights as a parent. A paternity action may be brought
in the superior court. Blood or DNA tests will usually prove
conclusively whether you are the father.

You may also ask the court to step in when you and the other
parent cannot agree about custody, visitation or support issues.
This is done either through a divorce action or a petition to
establish custody, support and visitation.

Children have a right to receive financial support from a
parent who is not a member of the household due to separa-
tion, divorce or desertion. If you are a parent or guardian and

Beyond High School -
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have dependent children who are entitled to child support pay- O
ments, New Hampshire's Division of Human Services has an
Office of Child Support that can locate an absent parent, deter- .
mine paternity, establish a child support order, and /or review

an order to see if it meets guideline amounts.

Child support services are available to any parent or guard- -
ian with whom the child lives. There is no charge for these ser-
vices. To receive more information on these services contact a
Division of Human Services’ Child Support Office near you.

Termination of Parental Rights

If you fail to fulfill your responsibilities as a parent, your
parental rights can be limited or even ended entirely in certain
situations. The court can limit your rights where there are
charges of abuse or neglect and can terminate your parental
rights where extended and serious breaches of parental respon-
sibilities have occurred. This may happen when, for example,
you have abandoned, neglected, or abused your child.

Adoption

An adult does not have to be married to adopt a child. A
child over the age of twelve years must agree to be adopted. In
all adoptions, the mother and the legal father of the child must
agree to the adoption. In some cases, there are additional or
different people who have to consent to the adoption. If you
are considering adoption, you should contact an attorney.

Domestic Violence

It is against the law for your spouse/partner (whether male
or female) to injure you or threaten you so that you fear for

your physical safety. In addition, a spouse or partner cannot

force sexual contact or relations on you against your will or
destroy or threaten to destroy your property. You should not
live or stay with a person who threatens your safety in any of
these ways. You have the right to live in a safe environment. If
any member of your household or your spouse, ex-spouse,
partner, or ex-partner, or someone you have dated has done
any of these things to you, you may seek the help and protec-
tion of the police and the courts.

The district and superior courts and the Family Division have
the power to issue a domestic violence restraining order that
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626:5

West Koy Number
Crimjnal Law €= 52 st seq.

CJS
Criminal Law § 65 ot saq.

ALR

Effect of voluntary drug intoxication upon ¢riminal respon-
aibility. 73 ALR3d 98.

Modern status of rules «a to voluntary intoxication as
defense to criminal chargs. 8 ALR34 1236,

When intoxication dremed invaluntary sc as to conatilute a
defense to criminal charge. 73 ALR3d 185,

626:5 Entrapment. It is an affirmative de-
fense that the actor committed the offense be-
cause he was induced or encouraged to do 50 by
a law enforcement official or by a person acting
in cooperation with a law enforcement official,
for the purpose of obtaining evidence against
him and when the methods used to obtain such
evidence were such as to create a substantial
rigk that the offense would be committed by a
person not otherwise disposed to commit it.
However, conduct merely affording a person an
opportunity to commit an offense does not con-
stitute entrapment.

Hisrory
Source. 1971, 518:1, ff. Nov. 1, 1873,

ANNOTATIONS

Evidence of predhpoulllon. 3
Particular cases, 4

antioln for jJury, 2

1. Purpose

Generul purpose of entrapment defensa is to prevent con-
viction of A crime manufactured by law snforcement officers.
State v. Bacon (1974) 114 NH 306, 319 A2d 638,

2. Questions for jury

Entrapmesit is & question of fact and for the jury, if there is
evidence presenting the {asue and allowing entrapment to be
found. State v. Bacon (1974) 114 NH 306, 319 A2d 636.

3. Evid of prodispositi

In cases where the defmae of enmpment is raised, evi-
dence of the defondmat’s p it the crime is
relevant and ndlniulble State v. Lﬂ‘tla (1981) 12t NH 785,
435 A2d 517.

When tha defense of entrapment is raised but the evidence
supports a finding that the defendant was ready Lo commit
the crime, tha conviction will be upheld, State v. Little (1881)
121 NH 765, 435 A2d 517,

This section, by ita terms, does not mandate that the
inquiry as to existence of the defense focus solely on the
conduet of the pelice, becauss in order for the defense to
succeed the conduet must be “sach an to create a substantial
risk that the offense would ba committed by a person not
otherwise disposed to commit it"; therefors, disposition to
commit the offanse ia retevant to the determination of the
existance of the defonle Stats v, Little {1981} 121 NH 765,
435 A2d 617.

In ense where defense of entrapment was raised, trial court
did not err in allowing state to introduce rebuttal prediapoai-
tion evidence, where defendant first raised issue of prediapo-
sition and testified to the sffect that he wes not so predis-
posed. State v. Little (1981) 121 NH 7686, 435 A2d 6§17,

4. Particular cases
Thers was no entrapment where defendant’s friend tele-

phoned and saked if he could send two men over to buy
marijusna, defendant told his friend, and the two men when
they arrived, that he maybe had some of his own, the men had
asked if defendant had any, and siated they hnd been talking
to defendant’s friend wftar defendant aaid he was not sure he
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had any, and defendant then sold the men some of his own.
State v. Bacon (1974) 114 NH 308, 319 A2d 636.

Cited

Citad in State v. Linsky (1977) 117 NH 866, 379 A2d 813;
State v. Guaraldi (1983) 124 NH 93, 467 A2d 233; State v.
Saulnier (1989) 132 NH 412, 566 A2d I135.

Library Rereneners

New Hampshire Criminal Jury Instructions
New Hampshlrs Criminal Jury Instructions, [nstruction
#3.05.

West Hey Number
Criminal Law == 37 et soq.

<Js
Criminal Law § 45(1} et seq.

ALR

Adequacy of defs counnsl’s repr ation of criminal
client regarding entrapment defanse. 8 ALR4th 1160.

Availability in state court of defense of entrapment where
sceused denies committing acta which constitute offense
charged. § ALR4th 1128,

Burden of proof aa Lo enirapment defense—atate cases. 52
ALRAth 776.

Entrapment to commit teaffic offense. 34 ALR4th 1167.

Modern status of the law concerning entrapment to commit
narcotics offense —atate cages, 62 ALR3 110,

626:6 Consent.

1. The consgent of the victim to conduct con-
stituting an offense is a defense if such consent
negatives an element of the offense or precludes
the harm sought to be prevented by the law
defining the offense,

II. When conduct constitutes an offense be-
cause it causes or threatens bodily harm, con-
sent o the conduct ia a defense if the bodily
harm is not serious; or the harm is a reasonably
foreseeable hazard of lawful activity.

IO. Consent is no defense if it is given by a
person legally incompetent to authorize the
condict or by one who, by reason of i immaturity,
inaanity, intoxication or use of drugs is unable
and known by the actor to be unable to exercise
a reasonable judgment as to the harm involved.

Hasrrory
Source. 1971, 518:1, &ff. Nov. 1, 1973

ANNUTATIONS

Construction with other laws, 1
Instructions, 3
Reasonnble judgment, 2

1. Construction with other laws

Statutory definition of “element of an offense” cannot be
read to include the defense of consent. State v. Cooper {1992)
136 NH 258, 803 A24 499,

Because consent is not a justification, lack of consent is not
an slement of the offenss of sexual assault. State v Cooper
(1992) 135 NH 258, 403 A2d 499,

4. Reasonable judgment
There is no physical elesnent to the “rearonabie judgment”
to which RSA 826:8, I11 refers; judgment when used in this
way mesna the action of judging or the mental or inteliectual
process of forining an opinion or evaluation by discerning and
comparing and the sbesnce of ability physically to resist does
not bear ane way or anuther on the sbility to exercise a
le judgment. State v. Jackson {18568) 141 NH —, —

Azd -
RSA 626:6, 11 olimi the defy of t in coses
whare the victim was, and the perpetrstor knew the victim

T TN o ot 1 LA
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was, uniable to exercise reasennhle judgment ut the time of the
charged met. State v. Jackson (1996) 141 NH —, — Azd —.
& Instructions

Becuuse the trisl court, in inatructing the jury on consent,
improperly included proving “physically helpless to resint™ as
& meana of pruving the Inck of ressonsble judpment, ita
instruclion wus erronegus. State v Jackson (1946) 141 NH -
— A2 —.

if it followed the instructions as given, the jury could have
found the abaence of ability 10 axercise reasonable jurlgrmant
based nolely on s finding that the victim was phiysically
helpless to remist but the legirlature did not inciude the
physical ability of the victim ta resiat in its list of conditions
that might prevent exercise of the reawonable judginent
necessury o consent under HSA 626:8, I, and the instruc-
tions as a whole, therefore, did nat fairly cover the inrues of
law in the case. Stele v. Juckson (1496) 141 NH —, — A2d —.
Cited

Cited in State v. Guaraldi (1983} 124 NH 111, 467 A2d 233;
State v Ayer (1992) 136 NH 191, 612 A2d 923

Libraky RrFessNces
New Hampshire Crimingl Jury Instructions
New Hampshire Criminal Jury Instructions, instruction #
3.03.

Weat ey Number
Cniminal Law <= 44,

CJs8
Criminal Law § 42,

626:7 Defenses; Affirmative Defenses
and Presumptions.

I. When evidence is admm.ed on a matter
declared by this code to be:

tn) A defense, the stote must disprove such
defense beyond a reasonnble doubt; or

(b) An aflirmative defense, the defendant
has the burden of establishing such defense by a
preponderance of the evidence.

II. When thin code establishes a presumption
with respect to any fact which is an element of
an offenge, it has the following conseguences:

(a) When there is evidence of the facts
which give riseto the presumption. the issue of
the existence of the presumed [act must be
submitted to the jury, unless the court is satis-
fied that the evidence as a whole clearly nega-
tivea the presumed fact; and

(b} When the wssue of the existence of the
presumed fact i3 submitted to the jury, the court
shall charge that while the presumed fact must,
on all the evidence, be proved beyend a reason-
able doubt, the law declares that the jury may
regard the facts giving rise to the presumption
as sufficient evidence of the presumed fact.

Hisrony
Source, 1971, §146:1, eff. Nov. [, 1873,

ANNOTATHINY

Affirmative defenses, 2
Conntitutionslity, 1
Defense of consent, 4
Preaumplion of sanlty, 3

1. Constitutionality

Thia section, placing the burden of proving the affirmative
defense of enlrapment upon the defendant, does not violate
due p , lhr rden of proving ali the aiements of

626:8

the ¢rime ¢harged beyond s reasonable doubt retnains with
the atate. State v. Little (1981} 121 NH 765, 436 A2d 517.

2. Affirmative defenses

Affirmative defense is defenss overriding an element of the
offense which need not be negated by State; defendant has
burden of proof on 8 balance of the probabilities. Suu v
Soucy (1994) 139 NH 348, 653 A2d 561

in trial for unauthorized taking, where defendant raised
statute of limitations issue in a proposed jury inatruction, but
did oot join the isnue at trial, snd did not paint to any
evidanes in the record to support this theory of dafense, the
statate of limitations did not become an element of the offense
wnd the court did not err in refusing to give defendant’s
reguested jury instruction that the statute of lmitationhs was
wn element of the offense, State v. Weeks (19937 137 NH 687,
635 Ald 439

Once the state proved beyond a reasonable doubt that
defendant knowingly caused the death of her spouse, defen-
dant had the burden of establishing the affirmative defenss of
insanity by a pr 1ce of the evid State v. Rullo
{1980 120 NH 149 412 A2d 1009.

Insanity or plea of inaanity is affirmative defense to be
proved by preponderance of evidence by sccused. Novosel v.
Helgemoe (1978) 118 NH 116, 384 A2d 124, overruling State
v. Bartlett (1861} 43 NH 224,

3. Presumption of sanity

Sanity is properly in nature of a policy presumption because
it is inherent in human nature and is natural and aormal
condition of mankind. and is not properly an element of the
crime. Nuvosel v. Helgemoe (1978) 118 NH 115, 384 A2d 124.

4. Defense of consent

Once defendant charged with eexual sasault raises the
defense of consent, the burden of proving lack of consent shifts
to the state. State v. Cooper {1992) 135 NH 258, 603 A2d 499.

Cited

Cited in State v. Millstte (1972 112 NH 458, 299 A2d 150,
State v. Arillo (1982) 122 NH 107, 441 A2d 1163; Pugliese v.
IPeryin, 567 F Supp. 1337 ¢D.N.H. i983), affirmed, 731 F.2d 85
st Cir. F9R4); State v. Guaraldi ¢1883) 124 NH 93, 467 A24d
2143; Bate v, Patten {15551 126 NH 227, 489 A2d 657; State v.
Smith (19451 127 NH 433, 503 A2d 774; State v. Abbott ( 19A5)
127 NH 444, 501 A2d 791; State v Jernigan (1990) 133 NH
496, 677 Ald 1214, Suate v. Wallace {1992) 136 NH 267, 615
Axd 1243
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New Bampshire Trinl Bar News

For article, “Presumnptions in New Hampahire Law—A
(iuide Through the Impenetrabie Jungle (Part II),” see 11
N.H. Trial Bar Newns 31, 356, nn.B2, 90, 96, 36, 43 (Fal! 1991).

New Hampehire Criminal Jury Instructions
New Hampshire Criminal Jury Instructions, Instruction ##
3.02, 3.10-3.15.

626:8 Criminal Liability for Conduct of
Another.

1. A person is guilty of an offense if it is
committed by his own conduct or by the conduct
of another person for which he is legally ac-
countable, or both.

II. A person is legally accountable for the
conduct of another person when:

{a) Acting with the kind of culpability that
is sufficient for the commission of the offense, he
causes an inngcent or irresponsible person to
engage in such conduct; or

(b) He is made accountable for the conduct
of such other person by the law defining the
otfense; or

(¢}’ He is an accomplice of euch other person
in the commission of the offense.

HI. A person is an accomplice of another
person in the commission of an offense if:
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{a) With the purpose of promoting or facil-
itating the commission of the offense, he solicits
such other person in committing it, or aids or
agrees or attempts to aid such other person in
planning or commititing it; or

tb) His conduct is expresaly declared by
law to establish his complicity,

IV. When causing a particular result is an
element of an offense, an accomplice in the
conduct causing such result is an accomplice in
the commission of that offense, if he acts with
the kind of culpability, if any, with respect to
that result that is sufficient for the commission
of the offense, .

V. A person who is legally incapable of com-
mitting a particular oflfense himself may be
guilty thereof if it is committed by the conduct of
another person for which he is legally account-
able, unless such liability is inconsistent with
the purpose of the provision establishing his
incapacity.

V1. Unless otherwise provided, a person is
not an accomplice in an offense committed by
another person ift

(a) He is the victim of that offense; or

(b) The offense is so defined that his con-
duct is inevitably incident to ita commission: or

{c} He terminatea his complicity prior to
the commission of the offense and wholly de-
prives it of effectiveness in the commission of
the offense or gives timely warning to the law
enforcement authorities or otherwise makes
proper effort to prevent the commission of the
offense.

VIL. An accomplice may be convicted on proof
of the commission of the offense and of his
complicity therein, though the person claimed
to have committed the offense has not been
prosecuted or convicted or has been convicted of
a different offense or degree of offense or has an
immunity to prosecution or conviction or has
been acquitted.

Husrory
Bource, 1971, 518:1, off. Nov. 1, 1973,

ANNOTATIONS
Afirmative nct, §
Ald, 8

Coastruction, 1

Conatruction with othar laws, 3
Extent of Liability, 3
Facllitation, 7

Guilt of principal, 9

Indictment and information, 10
Instructions, 11

Presence durlng erime, 4
Purpose of accomplica, £

1. Construction

Paragraph IV of this section, ‘governing liability when
causing a particular result ia an element of un offense, ia not
independent of paragraph [l of this section, which defines
when & person is an nccomplice, and therefors the clements
s¢t forth in paragruph {II must be alleged and proven by the
siale to eatablich accomplice liability, Stats v. Horne (1984)
126 NH 254, 480 A2d 121.

This section eradi d the distincti b

principal

CRIMINAL CODE
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and accomplice. Stata v. Threaber 11982) 1122 NH 63, 442 A2d
578,

2. Construction with other laws

An individual may not be an accomplite o negligent homi-
cide, since to satisfy the requirements of parayraph 111 ol this
nection, the state must cuinblish that thy accomplice’s sctn
were designed to aid the primary actor in committing the
substantive offenss, yoi under RSA 626:2, 11id) setting {orth
the neceasary accompanying mental stata of negligance, the
primary gctor must be unaware of the risk that his conduct
<reated, and an accomplice could not intentionally aid the
primary uctor in & crime that the primary actor was unsware
that he was committing. Stale v Etzweiler ¢ 1984) 125 NH 57,
480 A2d 870.

The legistature, in snacting RSA 630:3, [, governing negli-
gent homicide, and thin section, did not intend to impass
criminal linbility upon a person who lends his automobile to
an intoxicated driver but does not accompany the driver,
when the driver's uperstion of the burrowed automobila
causes death. State v. Ktzweiler {1884) 125 NH §7, 480 A2d
870.

3. Extent of liabllity

An accomplice’s ahility sught not to extend beyond the
ctiminal purposes that he or she shares, Stute v, Etzweiler
{1984) 125 NH 67, 480 A2d 870.

4. Prosence during crime

The circumstances under which a defendant s present at
e scene of a crime may be such a8 to warrant the jury's
inferring beyond a reasunuble duubt that he sought thereby 1o
meke the crime succeed. State v. Guodwin (1978) 118 NH 862,
395 A2d 1234,

Mere presance at the scene of 8 crime is insufficient to muke
& perdon criminally responsible. State v. Goodwin (19781 118
NH 862, 395 A2d 1254,

8. Affirmative act

The crime of accomplice linhility under subparagraph [1l(a)
of this section requires some active participation by the
aocomplice. State v. Arillo 11988} 131 NH 295, 553 A2d 281,

The crime of secomplice linhility under subparagraph tHlta)
of this section necessitaten anine aclive purticipation by the
accomplice. State v. Vaillancourt (1982) 122 NH 1153, 453 A2d
1327,

Knowledge and mere presence at the scens of a crime
¢annot support a conviction for accomplice liability because
they do net constitute sufficient affirmative acta to aatisfy the
actus reus requirement vf subparagraph HHa) of this section.
State v. Vailiancourt (1942) 122 NI 1163, 463 A2d 1327

8. Purpose of accomplice

Under paragraph 1I1 of thin mection, the state hes the
burden of establishing that the accomplice acted with the
purposs ol promoting o facilituting the commission of the
mubstantive offense, and this encompassen the requirement
that the accomplice’s acts were designed to sid the primary
actor in comraitting the offense and that the accomplice had
the purpose 1o make the crime succeed. State v Etzweiler
(1984} 125 NH 57, 480 A2d 870.

Tu prosecuts one as an sccomplics, paragraph 11l of this
section requires that the state must prove that the defendant

acted with the purpone of promoting or facilitating the of- -

fexise. State v Horne (1984) 126 NH 284, 480 A2d 121,

7. Facilitation

Jury could have r bly luded that defendant’s
Presence facilitated and encouraged principal's metionn whers
there was svidence that defendant owned the ear in which
victim waa abducted and owned the apartment where rape
occurred, and was present during the kidnupping end rape of
the vietim. State v. Goodwin (1978) 118 NH 862, 306 A2d
1234,

8. Aid

Triul court erved in upholding defendant’s indictment for
accomplice liability where the state alleyod the requinite
mens rea but further slieged only that Lhe defendant aided
another “hy accompanying him to the location of the crime
and watching . . .", nince accumnpuniment and ohservation are
not sufficient acts to constitute “uid™ under subparagraph
TI(a) of this section. State v. Vaillancourt (1882) 122 NH 11563,
453 A2d 1327,
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9. Guilt of principal

Paragraph VI of this section excludes the guilt of the
pamed principal ax un element neceasary For the canviction of
an accomplice. Stute v. Kaplun (19831 120 NH 382, 46y A2d
1354. -
language of paragruph VII of thik sectivn 1hat “an necom-
plice may be convicted on proof of the comiuisnion uf the
offenss and of his complicity therein . . " excludes the guilt of
the numed principal an an element necemsary for the canvic-
tion of the accomplice. State v. Jansen (19801 120 NH 16, 419
A2d 1108,

10. Indictment and information

An indictment sufficiently alleges secomplice linbility to an
sttempted felony if it ulleges an attempted felony on the part
of the principal and the acta und intent of the accomplice tn
aid the principal in thal sctivity. Stute v. Abbin 4 l984) 125 NH
646, 484 A2d 1156.

Becsuse accomplice liability halds un lndividual criminally
linble for actions done by another, it is important that the
prosecution fall aquarely within thia section, Stute v,
Etzweiler (18841 125 NH 57, 480 A2d 870,

An information charging the delendant with being an
acconiplice to receiving atolen property hud to set forth the
aeta thut constituted the offense and not mervly the languags
of this section. Stute v. Lurvey (1982) 122 NH 190, 442 A2d
592,

Language of indictment stating that defendant was in-
dicted for “acting in cuncert with” snother dofendant ade-
quately informed defendent that he was charged an an
sccomplice and ¢ould be held criminally tiuble under this
sectiun. State v. Burke (1962) 122 NH 665, 444 A2d 562,

Trial court’s interprutution of langunge in un indictment far
robhery and secand-deyree murder, which slleged thet the
defendant committed the crimea *in concert with™ a codefen-
dant, as charyging the defendant ax o principal andfor accum.
plice ruther than only au & principal was prajer mince Lhe "in
concert with* languayge hus been intorprated na charging the
defendunis a8 aceomplices and this section bus been inter
preted ay eradicating the distinctions between principal and
accomiplice and, theretore, the defendant could have been
found yuilty of sccond-degree inurder whether he wos the
principul or accomplice. State v. Threahar (1952) 122 NH 63,
442 AZd H78.

I1. Instructions

Where tha trial court instructed the jury thut if it found
that the defendant had committed wli of the acts necessury lor
murder or if he had committed the acta in conjunction with
his accomplice, provided he wau sccountable for his accom-
plice’s acta, then it could find him yuilty of murder, becaune
this charge was consistent with this section which eradicated
the distinctions between principaln and accessarien, and be-
ciuse the trial court's interpretation of the indictment as
charging the defindant uw either » principal or necomplice,
rather thun only as a principal, was valid, the jury instrue-
Hone were proper. State v Threaher (1982) 122 NH 63, 442
A2d 578.

Cited

Cited in State v. Acton (1975) 116 NH 254, 339 A2d 4; Stete
v. Gilbert (1976) 116 NH 665, 244 Ald 753; State v Shippea
{1976 116 NH 684, 344 Azd 587 Htate v. Luv I’harmuacy, Inc,
(1978} 118 NH 398, 384 A2J 190; State v. Busmere (1978) 118
NH €59, 392 AZd 151; State v. Akern 11979) 11y NH 181, 400
A2d 38; Siate v. Glidden (1987} E20 NH 126, 454 A2d 1136;
State v. Mclhuffoe (1983) 123 NH 184, 159 A24 251; Ntate v
Mitcheli 11983} 124 NH 247, 468 A2d 1010; Staute v, Palunua
(19835 124 NH 333, 470 A2d 8065, Siate v. Benudette | [944)
124 NH 578, 474 A2d 1012; State v. Durminna r 1084} 124 NH
742, 474 A2d 1045; Stale v. Champagne (1984) 126 NH 644,
484 A2d 1161; Seate v Pierce (19H51 126 NH 84, 189 A2d 109;
State v. Wellman 11986 124 NH 440, 513 A2d Y44; Htale v
Haplan 1 L988) 128 NH 562, 517 A2d 1162; State v. Dellorfane
(1986) 124 NH 628, 517 A2d 116); 51ate v. Therrien ( 1957) 129
NH 765, 533 A2d 346: State v. Riccio ¢(1988) 10 NH 476, 540
A2d 1239; State v. Hamel (1985, 130 NH 615, 547 A2d 223,
State v. Prishy (1848) 131 NH 57, 650 A2d BY: Stute v Anaya
(1991) 134 NH 346, 692 A2d 1142; Stute v. Alons 11993} 137
NH 33, 623 A2d 218; State v. Huard (19941 138 NH 256, 4
AZd T8T; State v, Puzzanghern (1996) 140 NI 104, 883 Azd
B4; Btate v Koshler (1995) 140 NH 465, 869 A2d 788,
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Condominium assotiation's liability to unit owner for inju-
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627:1 General Rule. Conduct which is jus-
tifinble under this chapter constitutes a defense
to any offense. The fact that such conduct is
justifiable shall constitute a complete defense to
any civil action based on such conduet,

Husrory

Bource, 1971, 618:1. 1979, 429:2, «ff. Aug. 22, 1978,

Amendmeonta —1979. Substituted “shall constitule s com-
plete defense to any civil action based on such cenduct® for
“huwever, does not abolish or impair any remedy for such
conduct which ia available in any civil aetion™ fullowing
“justifisple” at the #nd of the second sentence.

Crosa Herznences

Civil lisbility for activn which would constitute justifics-
ton, see RSA 507:8-d

ANNUTATIONS

1. Commitment proceedings

This section establishes a defense akin to the cummon-law
defense of necessity. State v. O'Brien (1989) 132 NH 687, 667
Ad 582,

Statutory defense of juatification does not apply in civil
commitment proceedings, and any specific acts alleged in
petition may be mppropriately considersd as proxnostic evi-
dence of dangerousnens, whether or not the acts sre justified
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under sLnnitory criteria; huwever, petitionee in rebuttal may
show thut the acty pllezed inon petition were in et justified,
In re Fasi ¢ 19590 1302 NH 474, 567 A2d 178

ited

Cital in Pugliose v Perem, 867 F Supp. 1427 (LN
VR, alliraned, 71 ¥2d 85 (1t Cir 1984); Stote v. Guarabh
CROREY 2L NETWE, 4467 A2d 235 Panar v, Harakin {11987) 129
NI 591, 529 A2d 976; State v, ifruce 11989) 112 NH 466, i
Ald 1144; State v. ('Brien (i989) 132 NH 547, 567 A2d 5R2.

Linmany Rereupnces
New Hampshire Trinl Bar News
For article, “Presumptions in New Hampshire Law—A
Guide Through the Impenetrable Jungle (Part 1" see 1]
N.H. Trial Bar Newn 31, 34, 36 nn.82, 112 (Fall 1991),

ALR
Pieading meif-defense or other justifiention in civil assault
and battery action. 67 ALR2d 405,

627:2 Public Duty.

I, Any conduct, other than the use of physical
force under circumstances specifically dealt
with in other sections of this chapter, is justifi-
able when it js authorized by law, including
laws defining functions of public servants or the
assistance to be rendered public servants in the
performance of their duties; laws governing the
execution of legal process or of military duty;
and judgments or ordera of courts or other
tribunala. ’

II. The justification afforded by this section
to public servants is not precluded by the fact
that the law, order or process was defective
provided it appeared valid on its face or, as to
persons assisting public servants, by the fact
that the public servant Lo whom assistance was
rendered cxceeded his legal authority or that
there was a defect of juriadiction in the legal
process or decree of the court or tribunal, pro-
vided the netor halieved the public wervant to be
engaged in the performance of his dutios or that
the legat process or court decree wns competent.

Hirrony
Source. 1971, 51B:1, eff. Nov. 1, 1973.

627:3 Competing Harmas.

I. Conduct which the actor believes to be
necessary to avoid harm to himself or another is
justifiable if the desirability and urgency of
aveiding such harm ocutweigh, according to or-
dinary standards of reasonableness, the harm
sought to be prevented by the statute defining
the offense charged. The desirability and ur-
gency of such conduct may not reat upen consid-
erations pertaining to the morality and advis-
ability of such stalute, either in its general or
particular application,

II. When the actor was reckless or negligent
in bringing about the circumstances requiring a
choice of harms or in appraising the necéssity of
his conduet, the justification provided in para-
graph [ does not apply in a prosecution for any
offense for which recklessness or negligence, as
the case may be, suffices to establish criminal
liability.

CRIMINAL CODE

136

Hizruey
Source. 1971, GIK:, o Nov. 1, 1974,

ANNOLATIINS

Application, 2
Conatruction, |
Particular offenses, 4
Requirementn, 33

. Conatruction

This acction estublishes a defense akin to the commun:law
defense of neceasily. State v. ('Hrien (1989) 132 NH 587, 667
A2d 552,

This section ia not meant 1o excuse illegal actions carried
out with geod intentionn. State v. O'Brien (19689) 132 NH 587,
667 A2d BRL.

An individual in protected from prosecution for a criminal
oet under thia aection i he commita a criminal act that was
urgenily necesmary ta avoid a clear and imminent dunger.
Stute « Fee (1985) 126 NH 78, 489 AZd 606,

Thia section entablishes atatutory defete akin to comman-
law definne of necensity. State v. Dorsey r1978) 118 NH 844,
J95 AZd #55.

This xection ls intended to deal only with harmas that are
reudily sppurent and recognizable to the averuge juror. State
v. Dorrey {1474) 118 NH H44, 385 A2d K55,

2. Application

Thin wectivn cannot lightly be allowed to justify acta taken
to forceloas speculative and uncertain dungers, but must be
limited to acts directed to the prevention of harm that is
reasonably certain to occur. State v Fee 11985) 126 NH 78,
489 A2d 606.

3. Requirements

In order for the campeling harms defense to be available, &
number of requirements must be satisfied; the otherwine
illegal conduct muet be urgently necessary, there must be no
lawful alternutive. and the harm sought Lo be avoided must
vutweigh, accurding to erdinary standards of reasonablenesa,
the hurm st to be provented by the vistuled statute, State
v, (FBricn (FIHN 132 NI 5H7, 58T A2d B,

Thin wectinn wets up a balancing teat; in order for the
cumpeting hurmas defenae to be available, the deaire or need to
avoid the present huerm must outweigh the harm ssught 1o be
prevented by the viulated statuts, State v. O'Brien (19891 132
NH 587, h67 Azd BRZ.

4. Partlculur offenees

Trinl court correctly rulod that, as a mutter of law, compet-
ing horme defunse wua not available to defondunt churged
with driving a motor vehicle while an habitunl offender,
where defendunt druve a co-employee to the heapitul for
treatment of 8 twisted ankle; the relatively manor injury did
not deeund immediate action necessary to avoid u clenr snd
emminent danger required by this section, and even if the
defendunt reapunably believed an imminent dunger exinted,
alternutive cournen of condluct wers avaitable. State v. 0'Brien
11959) 132 NH 587, 657 A2d 582,

Dunger slleged by defendant pharmacist Lo have been
created by possibility of distribution of stolen prescription
drugs did not justify conduct of defendant in driving, while
under the influence of intuxicating liquor, te phurmacy of
which he was in charge, where an alurm had been tripped,
since other cournes of conduct for dealing with the perceived
danger existed. State v. Fee (1985) 126 NH 78, 489 A2d 606,

Dunger alleged by defeandunt pharmaciat to have been
crented by possibility of distribution of stolen preacription
drugs did not justify conduct of defenidant in driving, while
under the influence of intoxicating liquor, to pharmacy of
which he wan in charge, where an alerm had bean tripped,
since he was not told of say burglary or that any drugs had
heen taken, and since he had experience with false alarms in
the past, facta which prectuded sny rensonuble certninty of
the danger alloged. Huate v. Foe (19651 126 NH 78, 480 A2d
606,

Trinl court did not err in ruling that defense of compating
harms was not available 1o one charged with eriminal tres-
pass for veeupying the construction site of a nuclear power
plant, where both state leginlature and Congress of the
United States hud made deliberate choices in support of
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nuclear power. State v. IDorsey (1978) 118 NH 844, 395 A2d
B55.
Cited .

Uited i State v Dupuy {107H) 118 N1 848, 395 A2d 861;
Hlate v Kowki (0100 1300 NIE 112, 41) AZd 1122, Stalo v,
Gorham {1980 120 NI 162, 412 A2d 1617, State v Brady
(1960 120 NI§ BY, 424 AZd 407, Brady v. Samaha. 667 F.2d
224 (1st Cir. [UK1); State v. Weitzman (19811 121 NH 83, 427
A2d 3; State v. Williamn (1985) 12T NH 79, £97 A2d 458,

Lizaany Rereasnces

ALR .

Automobiles: necessity or emergency as defense in prosecu-
tion for driving without operstora license or while license is
suspended. 7 ALRBth 73,

“Choice of evils,” necessity, dureas, or similay defense to
atate or loead ¢criminal ¢charges based on acts of public protest.
3 ALRS5th 621.

627:4 Physical Force in Defense of a
Person.

I. A person is justified in using non-deadly
force upon another person in order to defend
himself or a third persen from what he reason-
ably believes to be the imminent use of unlaw-
ful, non-deadly force by such other person, and
he may use a degree of such force which he
reasonably believes to be necessary for such
purpose. However, such foree is not justifiable if:

(a) With a purpose to cause physical harm
to another person, he provoked the use of un-
lawful, non-deadly force by such other person;
or

(b} He was the initial aggressor, unleas
after such aggression he withdraws from the
encounter and effectively communicates to such
other person his intent to do so, but the latter
notwithstanding continues the use or threat of
unlawful, non-deadly force; or

(c) The force involved was the product of a
comhat by agreement not authorized by law,

II. A person is justified in using deadly force
upon another person when he reasonably be-
lieves that such other person:

{a} Is about to use unlawful, deadly force
against the actor or a third person;

(b) Is likely to use any unlawful force
against a person present while committing or
attempting to commit a burglary;

(c) Is committing or about to commit kid-
napping or a forcible sex offanse; or

(d) Islikely to use any unlawful force in the
cormmisgion of a felony against the actor within
such actor's dwelling or ita curtilage.

III. A person is not justified in using deadly
force on another to defend himself or a third
person from deadly force by the other if he
knows that he and the third person ean, with
complete safety:

{a) Retreat from the encounter, except that
he is not required to retreat if he is within his
dwelling or its curtiluge and was not the initial
aggressor; or

(b} Surrender property to a person assert-
ing a claim of right thereto; or

{c) Comply with a demand that he abstain
from performing an act which he is not obliged
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to perform; nor is the use of deadly force justi-
fiable when, with the purpose of causing death®
or serious bodily harm, the actor has provoked
the uwne of Jurce aguinsl himsell in the saume |
encounter.

td) If he is a law enforcement officer or &
private person assisting him at his direction
and was acting pursuant to RSA 627:5, he need
not retreat,

HesTory

Source, 1971, 6518:1. 1981, 347:1, 2, eff. Aug. 16, 1981,

Armendmeonte—1981. Paragraph 11id): Added.

Paragraph 1ilta): Added “or ita curtilage” following “dwell-
ng”~.

ANNOTATIONS

Elaments, 4
loatructions, 3
Provocation, 1
Unreasonable balief, 2

1. Provocation

The term “provuke” connotes speech as well as action and a
Jury may correctly conclude that a defendant’s use of words
alove to bring about a fight in which he intended at the outset
to kil his opponent was sufficient to destroy his legel defense
of self-defenne. State v. Gorham (1980) 120 NH 162, 412 A2d
1017,

2. Unreasonable belief

A defendant's unreasonable belief that another is likely to
use a&n unlawful forcs in the insion of a lelony inst
him, aven if the belief is honest, will not suppart a defense of
Justification (ur the use of deadly force. State v. Holt {1985
126 NH {94, 493 A2d 483.

3. Instructions

In appeal from conviction for simple mssmult in which
superior court declined (0 give requested jury inrtructions
concerning justilicationa of seli-defense, defense of mnuther,
and defense of property. el! three claims of error were pre-
werved fur review where the record showed timely objection
made to feilure to change justifications of sell-defense and
defenns of property; format of this section combined self.
defense and defense of enothar in same paragraph and parties
snd court undarstomd shjection induded inatruction on do.
fenne of uthers. Stute v. Hoat (1980 133 NH 747, 584 A2d 176,

In triwl for simple assault, defondant was entitied to jury
mstruction on defense of others where some evidence waa
presented thut defendunt had ited victim in resp tu
unlawful unprivileged physical contsct by ancther on defen-
dant's wify. State v Haat (1990) 133 NH 747, 684 A2d 175.

4, Elements
A vicm's aggrewsive character is not among the elements
essenlinl to the defense of self-defense. State v Newel) {1996)

141 NH =, = A2d —. N

Cited .

Cited in State v Kawa (1973) 113 NH 310, 306 A2d 791:
State v. Pugliess (1980} 120 NH 728, 422 A2d 1318; State v.
Anillo (18A2) 122 NH 107, 441 A2d 1163; State v. McAvenia
(1952) 122 NH 640, 448 A2d 967; State v. Pugliese [pELrAR R
NH 1141, 455 A2d 1018; Pugliese v. Perrin, 667 F. Supp i3;
(D.N.H. 1983), affirmed, 731 F.2d 85 (1st Cir. 1984).

Levasny Rerensnces

New Hampahire Trinl Bar News

For urticle, “Presumptiona in New Hampehire Law
Guide Through the Impenetrable Jungle (Part 11),° see
N.H. Trial Bar News 31, 34, 35 nn.82, 112 {Fall 1991}

New Hampshire Criminal Jury Instructions
Naw Hampshire Criminai Jury Instructions, Instructios
3.10-2.16. )
West Key Number
Assault and Battery &= 14,
Hormicide €= 122




627:5

CJs
Aanault and Duttery § 22,
Homicide § 104,

ALK

Construction and npplivation of statutes justifying the use
of forve to prevent the use of firee againat another, 71 ALH4th
40,

Duty w retreat as conditinn of self-defense when une i
attucked ut his uffice, or place of business or empleyment. 41
ALRI 584,

Liabitity of private citizen or his employer fur injury or
daniage 1o third person resulting from firngg of slists at tlecing
cnminad. 2% ALRSth 144,

Unintentiveal Kitlizg of nr injury w third person during in
attemplesd selfedefonne. A5 AL 620.

Withdruwal, after provocution of condlict, us reviving right
af gelf-defenne. 55 ALRId KM,

627:5 Physical Force in Law Enforce-
raent.

I. A law enforcement officer is justified in
using not-deadly force upon another person
when and to the extent that he reasonably
believes it necessary to effect an arrest or de-
tention or to prevent the eacape from custody of
an arrested or detained person, unless he knows
that the arrest or detention is illegal, or to
defend himself or a third person from what he
reasonably believes to be the imminent use of
non-deadly force encountered while attempting
to effect such an arrest or detention or while
seeking Lo prevent such an escape.

Il. A law enforcement officer is justified in
uning deadly force only when he rensonably
believes such force ia necessary:

() Todefend himsell or a third person from
what he reasenubly believes ia the imminent
use of deadly force: or

(h) Toeffect an arrest or prevent the escape
from custody of a person whom he reasonably
believes:

(1) Has committed or is commilting a
felony involving the use of force or violence, is
using a deadly weapon in attempting to es-
cape, or otherwise indicates that he is likely
to sericusly endanger human life or inflict
serious bedily injury unless apprehended
without delay; and

(2) He had made reasonable efforts to
advise the person that he is a law enforee-
ment oflicer attempting to effect an nrrest and
has reassnable grounds to believe that the
person is aware of these facts.

(c) Nothing in this paragraph constitutes
justification for conduct by a law enforcement
officer smounting to an offense against innocent
persons whom he is not seeking to arrest or
retain in custody.

IIl. A private person who has been directed
hy a law enforcement officer to assist him in
effecting an arrest or preventing an escape from
custody is justified in using:

(a} Non-deadly force when and to the ex-
tent that he reasonably believes such to be
necessary to carry out the officers direction,
unless he believes the arrest is illegal; or

(b} Deadly force only when he reasonably
believes such to be necessary to defend himself

CRIMINAY CODE : 138

or a third person from whal he reasonably
belivves to be the imminent use of deadly force,
or when the law enforcement oificer directs him
10 use deadly force and he belicves such officer
himself is authorized to use deadly force under
the circumstances,

IV. A private person acting on his own is
justified in using non-deadly force upon another
when and to the extent that he reasonably
believes it necessary to arrest or prevent the
escupe from custody of sueh other whom he
reasonably believes to have committed a felony
and who in fact hus committed that felony: but
he is justified in using deadly force for such
purpose only when he reasonably believes it
necessary to defend himself or a third person
from what he reasonably believes to be the
imminent use of deadly force.

V. A guard or law enforcement officer in a
facility where persons are confined pursuant to
an order of the court or as a result of an arrest
i# justified in using deadly force when he rea-
sonably belicves such force is necessary to pre-
vent the escape of any person who is charged
with, or convicted of, a felony, or who is commit-
ting the felony of escape from official custody as
defined in RSA 642:6. The use of non-deadly
force by such guards and officers is justified
when and tu the extent the person effecting the
arrest believes it reusonably necessary to pre-
vent any other escape from the facility.

VI, Arensonable helief that ancther has com-
mitted un oflense means such belief in facts or
circumstances which, if true, would in law con-
stitute an offense by such person. If the facts
and circumstances reasonably believed would
not constitute an offense, an erroneous though
reasonable belief that the law is otherwise does
not make justifiable the use of force to make an
arrest or prevent an escape.

VIH. Use of force that is not justifiable under
this section in effecting an arrest does not
render illegal an arrest that is otherwise legal
and the use of such unjustifiable force does not
render inadmissible anything seized incident to
a legnl arrest.

VIIL. Deadly force shall be deemed reason-
ably necesaury under this section whenever. the
arresting law enforcement officer reasonably
believes that the arrest is lawful and there is
apparently no other possible means of effecting
the arrest.

Higroay

Source. 1971, 618:1. 1981, 373:1-3, «ff. Aug. 22, 1981.

Amendments= 1BR). Paragraph Ilbylr Inserted “or is
committing” preceding " felony” und substitutsd “involving
the use of (orce or violence™ for “or” thereufler.

Paragraph V: Aniended generally,

Paragraph VIIl: Added.

ANRUTATIONS
Cited

Cited in Blais v. Town of Goffstown (19781 119 NH 613, 406
A2d 295.
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Eawhaky Hurekmnees

New Hampehire Practice
I N.H.P. Criminal Practice & Procedure § F95,

West Key Number
Asssult and Battery €+ 14,
Homicide #= 103 et ney, -

CJ8
Ansault and Buttery §§ 26-29.
Homicide § 100 et seq.

ALR

Pienes officer’s linbity for desth or pernonul injuries ciumed
by intentional lurce in arvesting tristdemennant. K ALK
234,

Privats parmon’s uuthurity, in minking wrrest for fidony, to
shout or kill atleged felun. 32 AL 1074,

Right of peace officer o use dendly furce in altempunyg to
arrest foeing felon. 43 ALK 174,

8276 Physical Force hy Persons with
Special Responasibilities.

I. A pareni, guardian or other person respon-
sible for the general care and welfare of a minor
is justified in using force against such minor
when and to the extent that he reasonably
believes it necessary to prevent or punish such
minor's misconduct. .

Ii. A teacher or person otherwise entrusted
with the care or supervision of a minor for
special purposes is justified on the premises in
using necesgary force against any such minor,
when the minor creates a disturbance, or re-
fuses to leave the premises or when it is neces-
sary for the maintenance of discipline.

I11. A person responsible for the general care
and supervision of an incompetent person is
justified in using force for the purpose of nafe-
guarding his welfare, or, when such incompe-
tent person is in an institution for his care and
custody, for the maintenance of reasonable dis-
cipline in such institution.

IV. The justification extended in paragraphs
I, I1, and III does not apply to the malicious or
reckless use of force that creates a risk of death,
serious bodily injury, or substantial pain.

V. A person authorized by law to maintain
decorum or sefety in a vessel, aircrafi, vehicle,
train or other carrier, or in a place where others
are agsembled may use non-deadly force when
and to the extent that he reasonably beficves it
necessary for such purposcs, but he muy use
deadly force only when he reasonably belicves it
necessary to prevent death or serious bodily
injury.

VI. A person acting under a reasonable helief
that another person is about to commit suicide
or to inflict serious bodily injury upon himself
may use a degree of force on such person as he
reasonably believes to be necessary to thwart
such & result.

VII. A licensed physician, or a person acting
under his direction, may use force for the pur-
pose of administering a recognized form of treat-
ment which he reasonably believes will tend to
promote the physical or mental health of the
patient, provided such treatmeni is adminis-
tered:

627:7

{a) With consent of the patient or, if the
patient is i minor ur incompelent person, with ®
the consent of the person entrusted with his
care and supervision: or

tb) In an emergency when Lhe physician

reasonably believes that no one competent to
consent can be consulted and that o reasunable
person concerned for the wellure of the patient
would consent.

Hseremy

Boaurce, 1971, bin 1, ofl. Nuv. 1, 1974,

ANsrraTioNs

1. Construction
Porugraph ] of s sectiun, Justifying use of force by parent

or ane standing in ko purentis sgeinst muner whin teeess
nury to prevent or pumish miscurluet, mevely codifios well-
recopnized precepl of Anglo-American jurisprudence. In re

Ethan H. (1992) 116 NH AR1, 609 Ald 1222,

2. Justifieation

Huonest but vbjectively unreasonable beliel thut une of furce
is necessary to prevent ur punish child’s miscunduct will nut
support justifieation deflense to charge of second degree as-
sault on child under 13 yeuro of age. State v, Lesl 11993, 137
NH 97, 623 A2d 1329,

Defendant was not justified in atriking his stepron with a
leather belt at least 10 times on hia back, buttocka and thipghs
us punishment for fajling to clean dishes. State v, Leaf¢1993)
137 NH 97, 623 A2d 1329,

Clied

Cited in In re Caulk (19843 125 NH 226, 450 A2d 82; In re
Doe (1885) 126 NH 719, 495 A2d 1243; Petition of Doe 1 {989,
1142 NH 270, 664 Ad 430 State v, Bruce {1488 132 NH 466,
6 AZd 144,

Lammary Rerenenees

Weat Key Number
Assault und Buttery <= 10.
Purent and Child = 11.

CJs
Assgult end Battery §§ 26-29.
Parent and Child §§ 118, 127-129.

ALR

Criminsl liability for exceasive or improper punishment
inflicted an child by parent, teacher, or one in loco parencis. 89
ALR2d 396.

Standurd for determination of reasonableness of criminal
defendant belief, for purposes of nelf-defenne cluim. that
physicul force in neceanary — modern casss, 73 ALRAth 94911,

627:7 Use of Force in Defense of Pre-
mises. A person in possession or control of
premises or a person who is licensed or privi-
leged to be thereon is justified in using non-
deadly force upon another when and to the
extent that he reasonably believes it necessary
to prevent or terminate the commission of a
criminal trespess by such other in er upon such
premises, but he may use deadly force under
such circumstances only in defense of a person
a3 prescribed in RSA 627:4 or when he reason-
ably believes it necessary to prevent an attempt
by the trespasser to commit arson.

Higmory
Bource, 1971, 5181, off. Nov. 1, 197,

pr
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ANNUTATIINS
Cited

Cited in Stute v. Arillo {1982y 122 NH 107, 441 A2d 1163,
State v. Semith (1983) 123 NH 46, 455 A2d 1041,

Lisranv ReFeRENCES
New Hampshire Criminal Jury lnstructions )
New Hampshire Criminal Jury Inatructions, [natruction #
an.
ALR .
Duty to retreal where asssilant is pucial guest on premises.
100 ALRAd 532. .

627:8 Use of Force in Property Offenses,
A person is justified in using force upon another
when and to the extent that he reasonably
believes it necessary to prevent what is or
reasonably appears to be an uniawful taking of
his property, or crimina! mischief, or to retake
hiy property immediately following its taking:
but he may use deadly force under such circum-
stances only in defense of a persen as prescribed
in RSA 627:4.

Husrory
Source. 1871, 518:1, «ff. Nov. 1, 1873.

ANNUTATIONS
1. Construction .

At trinl for simnple sszault and resisting arrest, regardless of
whether chief of police properly or tmproperly ordered arrest.
ing afficer to tuw defendant's vehicle, defendant enjoyed no
privilege to use self-help to preveni removal of his property or
o effect its return nor was he entitled to resist mrrest; any
such privilege that may have existed at common law have
been statutorily superveded. State v. Huas (1991) 134 NH 480,
596 A2d 127.

Cited

Cited in State v. Cavanaugh (1993) 138 NH 193, 635 A2d

T13R2.

Lisnary Rerenences

New Hampshire Criminal Jury Instructlons

New i{amipshire Criminal Jury Instructions, Instruction #
3.10.
ALR e

Linbility of private citizen or his employer for injury or
duninge Lr third person resulting from firing of shots at Aecing
criminal. 29 ALR4th 144,

627:8-a Use of Force by Merchants. A
merchant, or his agent, is justified in detaining
any person who he has reasonable grounds to
believe has committed the offense of willful
concealment or shoplifting, as defined by RSA
644:17, on his premises as long as necessary to
surrender the person to a peace officer, provided
such detention is conducted in a reasonable
manner.

Hisrony
Source. 1981, 344:2, eff. Aug. 16, 1981.

ANNOTATIONS

1. Jury instructions

1n netion based on allegedly improper arrest and detention
of plaintifT for shuplifting, trinl court’s failure to instruct the
jury thut this section was 4 complete defenre was hnrmleas
error, if error at all, sincu a reasonable jury could only have
found that this section was inspplicable because Lhe defen-

CRIMINAL CODE 140

dunt dud vt havee veasonable grounds to detain plaintiff.
Fanws v. Hurakis (1987) 129 NI GYE, 529 A2d Y76,

Lusnary REFERENCES
West Hey Numbaer
Fale: Imprisunment = 8,
cJs
False Imprisonment § 29 et seq.
ALR

Construction and effect, in false imprisonment action, of
atatute providing for detention of surpected shoplilters, 47
ALR3d 994,

Linbility of atorekeeper for injury to cuntumer urising vut of
purauit of shuphlter. 14 ALR4th 950,

627:8-b Detention Powers of County
Fair Security Guards.

1. Any county fair security guard who meets
the requirements of paragraph 1l shall have the
power to detain any person who he has reason-
able grounds to believe has comumitled uny of-
fense under the luws of the state, on the pre-
mises of the county fair association as long as
necessary to surrender the person lo a peace
officer, provided such detention is nccomplished
in a reasonable manner.

II. Only security guards who have completed
a program of police training for part-time police
officers, meeting standards established by the
New Hampshire police standards and training
council pursuant to RSA 188-F:26 and appropri-
ate to a security guard’s exercise of limited
police powers, shall have the powers of deten-
tion granted in paragraph L

Hisrory
Source. 1987, 65:1, eff. May 6, 1987,

627:9 Definitions. As used in this chapter:
I. “Curtilage” means those outbuildings
which are proximately, directly and intimately
connected with a dweidling, together with ali the
land or greunds surrounding the dwelling such
a8 are necessary, convenient, and habitually
used for domestic purposes.

Ii. “Deadly force” means any assault or
confinement which the actor commits with the
purpose of causing or which he knows to create
a substantinl risk of cauning death or serious
bodily injury. Purposely firing a firearm capable
of causing scrious bodily injury or death in the
direction of another person or at s vehicle in
which another is believed to be constitutes
deadiy force.

I11. “Dwelling” means any building, struc-
ture, vehicle, boat or other place adapted for
overnight accommeodation of persons, or sections
of any place similarly adapted. It is immaterial
whether a person is actually present.

IV. “Non-deadly force” meana any assault
or confinement which does not constitute deadly
force.

History

Soarce. 1971, 518:1. 1981, 347:3, «fF. Auy. 16, 1981,

Amendmenta— 1981. Paragraph I: Former par. | redenig-
neted ws pur, Il and new par. | ndded,

FParagraph |b: Furmer par. 11 redesignated ss par. [V and
former par. 1 redosiynated as par. 11

Paragraph Hi: Added.

Paragraph 1V: Redeaignated from former par, I
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CHAPTER 628
RESPONSIBILITY

£28:1 Irmsnaturity
H2H:2 Insunity.

628:1 Immaturity.

I Except as provided in paragraph U, a per-
son less than 15 years old is not criminally
responsible for his conduct, but muy be ad-
judged tu be a juvenile delinyuent.

I A person 13 years of age or older may be
held crininally responsible for the following
offenses if the person's case is transierred to the
superior courl under the provisions of RSA
169-B:24: ’ ‘

IL (ax1) First degree murder as defined in

RSA 630:1-a,

(2} Second degree murder as defined in

RSA 630:1-b.

(3} Manslaughter as defined in RSA

630:2.

(b} Firat degree assault as defined in RSA
631:1.

(¢} Second degree assault as defined in RSA
631:2,

(d) Kidnapping as defined in RSA 633:1.

(e) Aggravated felonicus sexual assault as
defined in RSA 632-A:2.

(f) Criminal restraint as defined in RSA
633:2.

(g) Class A felony robbery as defined in
RSA 636:1.

(h) Attempted murder.

Himory

Source. 1471, 514:}. 1948, 204:6 1995, 308:1 11, eff. Jun. i,
1996,

Amendments— 1988, Paragraph 11 Amended Wenerully.

—I984. Desipnuted the existing provinions of the naction us
par, 1, added “cxcept g provided in parsgraph 117 preceding s
pernon” at the beginning of that paragruph nnd sdded par. I

Application— 1995 amendment, 1995, J0s:] 18, eff. Jun.
1.1996, provided thut the amendment to par. I1 of this section
hy 1995, 30K 113 ahall upply to offenses commnittad on ar safter
Jun. 1, 19946

Cuoss REFERENCES

Delinquent children, see HSA 189-B.
Parcle of delinquents, see RNA 1701,

ANNUTATIONS
Cited
Cited in Stute v. Guarnldi 11983) 124 NH 9, 467 A2d 233:
State v. Benvit (19861 126 NH 6, 490 Ald 295,

LimaRy RiFmrENcES
West Koy Number
Infanta <= 65 et sey,
Js
Infants §§ 196, 197, 204.

628:2 Inwanity.

L. A person who is insane at the time he acts
is not criminally responsible for his conduct.
Any distinction between a statutory and com-
mon law defense of insanity is hereby abolished

T

H624:2

and invecation of guch defense waives no siehi
an accused person would otherwise have.

1. The delendant shall hive the burden of
proving the defense of insanity by clear nnd
convineing evidence.

HI. Evidence of insanity is not admissible
unless:

tat The defendant, within 10 days aller
entering his plea of not guilty or ut such later
time as the court may for good cause permit,
notifics the court and the state of his purposc to
rely un such defense; and

th) Such netice is given at least A0 divs
before the scheduted commencement v eial.

Hisromr

Source, 1971, B1K:L 1982, 0 b 1987, B30, 11 due -,
1947,

Amendments— 1987, Parsgraph 1L Amended ;onerilly:

—198% Parugraph II: Former par. I1 redesigaten
par. Itui und new par. 1 ndded.

Parsgraph 11: Furmer par 11 redesipnated as intradsictory
cluuse and nubpar. (4}, made minor chunges in phraseolgy in
that wubpuragraph und added subpar. 1h),

S i

Crues REFERENCEA

Commiti of accused acquitted by reason of IHAATHLY, e
REA 651:9-a,

LCommitual of accused for pre-trial paychiatric examinatwn,
Ave HSA Ji6:17.

Iruration of vrder cornmitting accused aeguitted by reason
of insanity, ree RSA 65]:1)-a..

Evidence required 1o commit aecuned acquitted by reasen ot
insunity, see New Humpshive Canstitution, Part 1. Article 15,

Plea of insumty, see RSA 651:H.u,

ARNOTATIHING

Alcoholinm, §
Constitutionality, 1
Notice, 8

Presumption of sanity, 2
Tent, 3

Trial procedure, 4

1. Constitutionslity

Failure of leginlature 1o delincute o legal standard cancern-
ing the factual queation of criminal insanity is not wn uncons
stitutiuvnul delegution of legintative suthority, Stale v
Shuckfird (19862 127 NH 695, Ktk A2d 15

2. Presumption of sanity

Sunity is pruperly in nuture of n policy presumption because
it in inherent in hunian nsture and is natural and nurmal
condition of mankind, and is not properly an element of the
crime. Novose| v, Helm-mc_)e QY978 118 NH 116, 384 Azd 124

3. Test

The test for criminal insgnity is whether insaoity negated
criminal intent. Swte v. Shackford (19K6) 127 Nil 445, 506
‘Ad 315,

4. Trial procedure

Il nccused docs not desire a bifurcuted henring, but instead
wishes to plead not guilty and rosse inunzLLy iasae asHliroma-
tive defenae, he may go furward with his afirmative msamey
delenze after atale has rested upnn evidence prubutive of
requisile intent or culpability, und other elements o' crime
charged, and in such case, jury shoudd be inatructed aboat
consequences of finding of pot guilty by rewsen wl i<t
il jury vertities W court that they have acquitied defr
reason of insumity, court will then proceed todeternsination st
present dunyerounneau. Novosel v. liclgenew 1 19780 118 NH
LL5, 3Mg A2d 124,

5. Alcoholinm
Though intuzicutim has been recognized as & defense tn
crime un grounds of insunity in the forin of dipsamunis, it is




631:7

(b) “Organization” means a fraternity. so-
rority, wssocialion, corporation, order wuciety,
curps, athletic group, cooperative, elub, or rer-
vire, socinl or aimilar group, whose memboers nre
ar inelude students, apernting ot or in conjunc-
tion with an educational institution.

(c) “Student” means any person regularly
enrolled on a full-time or part-time basis as a
student in an educationa! institution.

(d} “Student hazing” means any act di-
rected toward & student, or any coercion or
intimidation of a student to act or to participate
in or submit to any act, when:

(1) Such act is likely or would be per-
ceived by a reasonable person as likely to
cause physical or psychelogical injury to any
person; and

(2) Such act is a condition of initiation
into, admission inte, continued membership
in or association with any organization.

IL. (a) A natural person is guilty of a class B
misdemeanor if such person:

(1) Knowingly participates as actor in
uny student hazing; or

(2) Being a student, knowingly submits
to hazing and fails to report such hazing to
law enforcement or educational institution
uuthorities; or . .

{3) 18 present at or otherwise has direct
knowledge of any student hazing and fails to
report such hazing to law enforcement or
educational institution authorities.

(b) An educational institution or an orga-
nization operating at or in conjunction with an
educational institution is guilty of a misde-
meanor if it:

(1) Knowingly permita or candones stu-
dent hazing; or

(2} Knowingly or negligently fails to take
reasgnable measures within the scope of its
authority to prevent student hazing; or

(3) Fails to report to law enforcement
authorities any hazing reported to it by othera
or of which it otherwise has knowledge,

[I. The implied or express consent of any
person toward whom an act of hazing is directed
shall not be a defense in any action brought
under this section,

History
Source. 1893, 155:1, &fT. July I, 1993,
Crosy Revenences

Clansification of crimen, wee RSA 625:9,
Sentences, see HSA 651,

CHAPTER 632
RAPE

tRepealed 1975, 302:2, eff. Aug 6, 1975.]

Huvremy

Former RSA 632, comprising RSA §32:1-632.5, which was
derived from 1971, 618:1, related to sexual offenses. See now
RSA 632-A.

CRIMINAL CODE 162

CHAPTER 832-A

SEXUAIL ASSAULT ANT} RELATED OFFENSES

fI2-A0 Detinetgnye,

G2 A2 Auprovated Feluntoua Sexual Asswmult.

6J2-A3 Felonhus Sexual Assault,

632-A4 Sexuul Ansault.

632-A6 Spouse s Victim; Evidence of Hushand and
Wife,

632-A:6 Teatimony and Evidencs.

632-A:7 Limitutiona of Pronecutiona, [Repealed.]

632-A:8 In Camera Teatimony.

632-A:9 Speedy Trial,

632-/:10 Prohibitiun from Child Care Servite of Persons
Cunvicted of Certain Offenses.

632-A:10-a  Penaities.

632-A:10-b HIV Testing.

632-A:10¢  Limitations on Civil Actions.

Registration of Sexual Offenders
632-A:11—632-A:19 {Repeated.}
DNA Testing of SBexual Offenders

632-A:20 Definitions.

632-A:21 DNA Analysis Required.

632-A:22 Di ination of Infor in DNA Data-
base.

632.A:23 Unauthorized Dissemination or Use of DNA
Databans Information; Obtaining Blood
Sumples Without Authority; Penalties

632-A:24 E of DNA Datubase Records Upon

ﬁ.eveml or Dismissal of Convicticn.

Cross RaytRencs

Annulment of record of conviclion for offense under this
chapter, aee REA 651:5.

Confidential communications between victims of serual
assault and counselors, see RSA 173.C.

[oveluntsry admission for persona charged with felondous
sexual aswault found not competent to stand trial, see RIA
171-B.

Parola of prisoner convicted of paycho-sexual murder, see
RHA BBL-AH,

Physical forte in defense of a person, see RSA 827:4.

Teatimany of miner in civil proceedings to recover
on beha!l of minor fur abuse or assault, see RIA 516:25-a,

ANNUTATIONS
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Cited in State v. Cressey (1993) 137 NH 402, 828 A2d 696.
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2 N.H.F Criminal Practice & Procedure §§ 808, 845, 847,

New Hampshire Bar Journal

For article, “Repreased Memory or False Momory: Naw
Hampshire Courts Consider the Dispute,” 35 N.H.B.J. 51
(1994),

West Koy Number
Rape &= ] ¢ aeq.

cJs
Repe § 1 ot seq.

ALR

Admiasibility, in prosecution for sex-relatad offenss, of
results of teats on wernen or seminal Ruids. 76 ALRAth 897,

Agaault and battery: sexual nuture of physical contact as
aggravating offense. 63 ALR3d 225.

Fact that murder-rape victim was dead at time of panetra-
tion as affecting conviction for vape. 76 ALR4th 1147,

Tncest wa Included within charge of rapa. 76 ALR2d 484,

Mintake or lack of information ss to victim's age, as defense
to statuiory rape. 44 ALR3d 1434,

Necessity or permiasibility of mental examination to deter
mine competency or credibility of complainant in sexual
offense prosecution. 45 ALR4th 310,
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Pronecution of femabe us principal for sapee 67 ALH4th
121,

Hemoteneas i time of sther sizibar wilisoees commstted by
et i

aecuseal as dleehing wdinssatnlity of ey plhe
promesution Tor <o ol h ME AL M

Toawe eloment won atbes oz abiissaibaliny o stiteneud e
comiplianat mhade Ty victn ol s ¢rine ax res pestoe, ~ponta-
aeous exclamniom, o excited ultevance, B A LREG 102,

Vislulity of statute making sedoisy & connnnl ollense, 20
AlLHdth 1004,

Whist conatitutes offenne ol “sexual batiery™, BT ALHId

| 1250,

632-A:1  Definitions. n this chapler:

L “Actor™ means o person accused of a
crime of sexual assault.

I-a. “Aflinity” means u relation which one
spouse because of marriage has (o blood rela-
tives of the other spouse.

I-b. "Genital openings™ means the internal
or external genitalia including, but not Limited
to, the vagina, Inbia muajora, lshia minora,
vuiva, urethra or perineum.

I-c. “Patiern of sexual assault” means com-
mitling more than one act under RSA 632.A:2 or
RSA 632-A:3, or both, upon the sam: victim over
a peried of 2 months or mure and within a
period of § yuars.

II. “Retadinte™ menns to undertake action
against the interests of the vietim, including,
but not limited to:

ta) Physical or mental torment or abuse.

th) Kidnapping, false imprisonment or
extortion.

(e} Pubiic humiliation or disgrace.

I11. “Serivug personal injury™ means exten-
sive hodily injury or disfigurement, extreme
mental anguish or trauma, discase or loss or
impairment uf a sexual or reproductive organ.

V. “Sexual contacl” means the intentional
touching of the victim's or actar’s sexunl or
intimate parts, including breasts und buttocks,
and the intentional touching of the victim's or
actor's clothing covering the immediate arca of
the victim's or actor’s sexual or intimate parts.
Sexual contact includes only that aforemen-
tioned conduct which can be reasonably con-
strued as being for the: purpose of suxual arousal
or gratification.

V. "Sexual penetration” means:

(a} Sexual intercourse; or

(b} Cunnilingus: or

{c) Fellutio; or

(d) Anal intercourse; or

{e) Any intrusion, however slight, of any
part of the actor’s budy or any ubjeet manip-
ulated by the actor into genital or anal open-
ingy of the victim's body: or

() Any intrusion. however slight, of any
part of the victim’s body into genital or anal
apenings of the actor’s body;

{g} Any act which forces, cocrees or in-
timidates the victim to perform any sexual
penetration as defined in subparagraphs (u)-
(Y on the actor, an another person, or on
hirmseif.

#
632-A:2
th) Emission i3 not required as an cle-
ment of any form of sexual penetration,

1lmmy

Souree, I9TH, RGL aTu, 127010 ML, RS0 141,
T2 duue, 264 0.5 1994, 1880, el Jan. |, 1995,

Amendments — 1994, Puragraph I-c: Added.

—1892. Paragraph 1., Added.

Puragraph 11 Amended generally.

Parugraph V: Added o new subpar. (g) and redesignuted
furmer subpar. (gr a3 subpar. (hy,

— 1986, Paragraph l-a: Added.

— 1981 Peragruph V. Amended generally.

= 19749, Paragruph V. Insertad “or netor'a”™ following “vie-
tim’s” wherever 1t wppeared,

ANNUTATIONS

1. Construction

The mental state required for RSA 632-A:2, I must be
fiund in the definition of sexual penctration; unlike the
definition of. #exuul contact, there is no language in the
definitivn of sexual penctration describing n requisite state of
mind, State v. Goodwin' (1996} 140 NH 672, 671 A2d 654,

Since culpability spplies only to materiel elements of an
nffense, purposefulness is required with reapect to the sct of
sexual penetration, but is not required of the atatutory
variants as to how penetration can be commitled. State v.
Demmons (199:3) 137 NH 716, 634 A2d 998,

Where there is un element of an offense that is defined by
watutory varianiv, and the indictment expresses a specific
variani, then the State is bound by the allegation made in the
indictment; yince rexual penetration can be committed in any
of five ways, 1f the indictment charges defendants with
roinmitting this sct in two apecific statutorily defined ways,
the State is buund to prove the penetration alleged. State v.
Demuaons (19931 137 NH 716, 634 A2d 998

Ifthe vietim is forced to commit fellutso wpon the defendant
ur the defendant performe the act upon the victim, the sct
falls within the defirition of sexual penetration in paragraph
V of this section. State v. vonKlock (1981) 121 NH 697, 423
Ad 1299, averruled on other grounds, State v. Smith (19851
127 NH 4143, 500 A2d 774,

Suhparagraph Vie) of thin section relstan to scts not ather-
wise covered in paragraph 1V and doen limit sexual penetra-
tiun to the genital ur unal openings of the victim. State v, Scutt
NYTT74 117 NH 996, 380 A2d 1092,

Cited

Cited in State v. Goodwin £ 1978) 118 NH 862, 395 A2d 1234;
State v. 3t. John (19801 120 NH &1, 410 A2d 1126; State v.
Mitchell (1983) 124 NH 247, 469 A24 1310; State v. Lovely
(1984) 124 NH 680, 4B0 A2d 847; State v. Smith (1985) 127
NH 433, 503 A2d 774; Lovely v, Cunninghsm, 798 F.2d 1 (st
Cix. 1986}, Stute v. Smith 119861 127 NH 838, 508 A2d 1082;
Opiniun of the Justices (1987 129 NH 180, 522 A2d 989; State
v Hood 17989 131 NH 606, 557 A2d 995; State v. Wood (19891
12 NH 162, 562 A2d 121%, State v, Pond (1989) 132 NH 472,
667 A2d 942; Stute v. Fennell (19901 133 NH 402, 578 A2d 329;
State v Letourneau (19903 133 NH 665, 578 A2d B55; State v.
UNeill L1995 174 N1 ERZ, 589 A2d 999; State v Vaillancourt
S92y 136 NH 206, 612 A2d 1320; Stute v. Arris (1995) 139
NH 469, 656 AZd n2H,

632-A:2 Aggravated Felonious Sexual
Assault.

L. A person is guilty of the felony of agyra-
vated felonious sexual aasault if he engages in
sexual penetration with another person under
any of the following circumstances:

{a) When the actor overcomes the victim
through the actual application of physical furce,
physical violence or superior physical strength.

{b) When the victim ia physically helpless
to resist,

{c}) When the actor coerces the victim to
submit by threatening to use physical violence
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or superior physical strength on the victim, and
the victim believes that the actor has the
present ability to execute these threata.

(d) When the actor coerces the victim to
submit by threatening to retaliate againat the
victim, or any other person, and the victim
believes that the actor has the ability to execute
these threats in the future.

(e) When the victim submits under circum-
stances involving false imprisonment, kidnap-
ping or extortion.

(fY When the actor, without the prior
knowiedge or consent of the victim, administers
or has knowledge of another person administer-
ing ta the victim any intoxicating subsatance
which mentally incapacitatens the victim.

181 When the actor provides therapy, mad-
ienl trestment or examination ol the viclim in a
manner or for purposes which are not profes-
sionally recognized as ethical or acceptable.

(h} When, except as between legally mar-
ried spouses, the victim is mentally defective
and the actor knows or has reason to know that
the victim ia mentally defective.

(i) When the actor through concealment or
by the element of gurprise is able Lo cause
sexual penetration with the victim before the
victim has an adequate chance to flee or resist.

(j) When, except as between legally mar-
ried spouses, the victim is 13 years of age or
older and under 16 years of age and:

(1) the actor ia a member of the same
household as the victim; or

(2) the actor is related by blood or affinity
to the victim.

(k) When, except as between legally mar-
ried spouses, the victim is 13 years of age or
older and under 18 years of age and the actor is
in & position of authority over the victim and
uses this authority to coerce the victim to sub-
mit.

(I) When the victim is lesa than 13 years of
age.

(m) When at the time of the sexual assauit,
the victim indicates by speech or conduct that
there ia not freely given consent to performance
of the sexual act.

II. A person is guilty of aggravated felonious
sexunl assault without penetration when he
intentionally touches the genitalia of a person
under the age of 13 under circumstances that
can be reasonably construed as being for the
purpose of sexual arousal or gratification.

I1L. A person is guilty of aggravated felonious
sexual assault when such person engages in a
patiern of sexual assault against another per-
son, not the actor’s legal spouse, who is lesa
than 16 years of age. The mental state applica-
ble to the underlying acts of sexual assault need
not be shown with respect to the element of
engaging in a pattern of sexual assault.

Hurrony

Source. 1576, 502:1. 1981, 415:2, 3. 1986, 132:1. 1992,
254:6. 1694, 185:2. 1996, 68:1, off. Jan. 1, 1986
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Amendments— 1985, Paragraph [(m): Added.

— 1994, Paragraph [[1: Added.

— 1992, Designated the existing introductery paragraph as
par. 1 and aubstituted “the felony of agkruvated felontous
sexusl asnault” for “a class A felony” folluwing “guilty of” in
that parsgraph, redesignated former pars. 1-VI wa subpars.
(a)-{), respectively, redesigmated formar par. VII a8 subpar. (g}
and substituted “provides therupy” for “engages in the” fol-
lowing "actat” and “professionally” for “medically” preceding
“recognized” in that subpuragraph, and redesignated (nrmer
pars. VI}-X! un nubpars. (hit!), respectively, and added par.
11.

=19R4. Paragraph X: Amended generally.

Paraygraph X-u: Added.

—19K1. Parpyraph V111 loserted “except as between le-
gally married spouses” follewing “when”.

Purugraph X: Inserted "except an betwean legally married
spousea” following “when” and “when the actor” preceding "is
related® and substituted *13" for “thirteen” and “167 for
el een”,

Choss REreranees

Bail prohibited, see RSA 597:1-a.

Clasuification of erimes, see RSA 625:9.

Limitations on eivil actions brought by defendant against
victim, #ee RAA 652-A:10-¢c.

Penaltien, soe RSA 632-A:10-n, :11.

Registration of criminal offenders, see RSA 851-B.

Sentencen, see RSA 651,

Victite permitted to speak before sentencing. nee RSA
651:4-a.

ANNUTATIONS

Burden of prool, 4
Coercion, 8
Connstitutionnlity, 1
Construction, 2
Conntruetion with other laws, 3
Defenses, 11

Elements, 12

Evidence, 13

Expert tesiimony, 14
Indiciment, 10
Instructions, i

Jury, 17

Leasor Included offenses, o
Menn roa, &

Mentally defoctive victlm, 7
Objecilonw, 18

Proof of suthority, I8
Threats of relallation, 8

1. Constitationality

A construction of paragraph IV (now paragraph [(d)} of this
saction, which includea uw one of the prescribed means of
coercing sex thruugh threats to retaliate & Liireat to axtort, to
embrace the delinition of extortion in RSA 837:8, {1, which
tncludes threats of economic repriaal, withuut the objective of
acquiring the victim's proeperty, did not constitute sn inter-
pretation wo novel and unforesesable an to rendar retroactive
application of the interpretation s violation of the due process
clause of the Uniled States Conatitution. Lovely w
Cunningham, 796 F.2d 1 (1at Cir. 1986).

In prosecution under paragraph IV (now paragraph 1td)) of
this section, predicated on the use gr threata of economic
reprisal to coerce the victim to engage in pexua) acta with the
defendant in which the stata presented ovidence of a plethora
of throsts by the defendant to cause trouble for the victim
with the police and to cause the victim to lose his job unless he
continued to provide sexual favors, resulting in apprehension
by the victim of being depnived of financial resources, the facts
supported the conclusion of the jury that the situation waa
one involving courcien of the victim by the defendant, rather
than s bargain by the victim, in response to pressure by the
defendant, to continue saxual favors and, thua, spplication of
the statute to the defendant did not involve an unconstitu-
tional application of the statute to criminalize a lover's
guarrel. Lovely v Cunningham, 796 F.2d 1 (1st Cir. 1988).

Since routine and ordinary penetrations of & child which
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wcur in the course of caring for him or her do not Gal] within
the prohubitiina of this section, this wection is thus nia
wverbroad bevaune it does not prohibit any protectd conduct,
State v Kbl C1RE) 127 NI L33, 605 Azd 774,

Uz of thie word Sinvalving™ iy paragrnph V inow paragruph
fen of this 1 does it render that paragrnph unconst)-
tutionally va . State v Tuvlor 11981) 121 NH 4h9, 431 Azl
775,

Paragraph V énow paragraph I(2)) of thin section Kave (air
warning to defendant that the conduct with which he was
charged, sexual penetration of a victin whom he hasd kid-
tagped or fubrely insprisuned, wan forbidden. State v, Tuyher
STUK1) 121 NUE AN, 401 A2d 775,

Puragraph VI thow pruragraph 10h of this section is not
vuid for vagueness er overhrendth becauss of undefitied uae of
the term “memtally defrctive™ rince the ter is 1o more vague
than many other atatulory terms describing criminal of-
fensa, @ny reasmahie person would know that the language
wug meant to describwe people wha are of marked aubnartnal

intelligence s the Gwt that puragraph VI Imposes eriniinal
Ieashitity only o ane swhin either knows or should Luve kpswn
Lt the viction wan mentally defictive Lears henvily on twe

insate of fnir warning of the ennducl o
Degrenier {1540 120 NH 919, 424 A2d 117,

2. Construction

Defendant’s cliim that wexual anssult under FSA 832 A4
feijuires @ ahowing of rexunl penntration is incorreet; if the
defendant’s view were correct then every aexnal sssault
prosecution would have to prove aggravated felonious sexual
avsnult whenever it soupght te make use of circumatance IX
thw 16i)) e see furth in RSA G32.A:2 and the cryme of sexual
avsnult under cercumetanee 1X inew 100 woubl thus become
meaninglesr, it ia not te bhe presumed thet the legislature
would pass un et leading te an absurd result and nullifying
o an apprecioblie extonut the parpose of tha steiute. State v
Arran (19951 189 NIE 00, 6568 AZd H2H

The termn sexua! penetration e not o defining clement of
eircumstance 1X (now i) of REA 632.4°2, rather, it simply
refrs te the wonducl proscnbed by HSA 632-A:2; & persun
mnatsl commil sexual peactration to be guility of uggravated
Felonious sexual assault, but to be guilty of sexual axsuult, he
need only commmit sexual contact under circumstances set
forth in RSA 632.A°2, State v. Arris (19945 139 NH 449, 656
A2d 828, .

Under this sectivn, slthaugh the threat and sexiual pene-
trutionm must bee clime in time, the threat need not be explicit.
State v, Kulikownks tFursh §32 NH 281, H64 A2d 434,

The exuct cdute of Lhe asnnult in nol an #lement of the
agpravated Telonud mexiza? nssanlt ctine. State v Fynan
TOHGY 132 N 6], 66 Add 1142

Noermally, the exsct abnte of the sexunl sssadt is not
resquirad for wvunvicton, State v. LaCanse C1HBT) 125 NH A51,
Ll AZd 327

This sectiun does not require proof of the exact date of the
asxault as an +lement, and therefore 2 deteadant need only be
inforined that he must meet proof thut he cunmitted the
arnuultivee ucts ol womie time during o apecttied period State v
Larkin (19415 128 NH 834, 617 A2d H44

Sexual contuct in noy 8 necessary eleinent of aggravated
felunioun senaull, State v. Smith (1985; 127 N 4.1, 503 A2d
T4,

This section was not intended to include penctration of a
child for benign purposes much as washing. administering an
enema, or tuking & child's wmperature. State v. Smith (1985)
127 NH 433, 503 A2d 774,

Thia section does nut define the offense ko as ta make proof
of exact date ensential. State v Uoire (1984) 124 NH 622, 474
Ald 568,

Adefendant miny be separately indicted for and convicted of
proscribed intercuurse and fellatio, two meparste offensos
agningt the persun. State v, Bussiere (1978) 118 NH 659, 392
AZd 151,

A male commith an aggravuted felonious sexual asssult i
he furces a franale th commit act of fellatio upen him. State v
Beutt (19771 117 NH 496, 350 A2d 1092,

3. Constryction with other laws

Defendant could have been convicled for soliitation of
ageravated felonwus aexual assaull bused on his asking
prosecution wilnens to sexually penetrate ancther female
under circumnstances involving kidnapping snd Lhis required

e e+ ————
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alate W prove sexual penetration and every element of kid-
nupping; s, therefure, solicitation of kidunapping, undtr
mbirtient, wun tesser:included offense of ashicitution of ag.
kravated felenivus sexunl agsault. and sentences on both
eonvivtions violuted duuble jeopurdy protectivns. State w
Luciua 119961 140 NH 60, 663 A2l G0S.

Multiple mentences for convictions of solicitation of aggra-
vabed felonious sexual ansault, solicitation of kidnapping, and
solicitation of vielation of the child pornngraphy laws sub-
jected defendunt to multiple punishinenta for same offense, in
visdation «f the guarinteesa against double jeopardy uf hoth
stute und federal constitutions. State v, Lucium (1995} 140 NH
K0, K61 A2d 605,

Inipexing punishment for both criminal olicitation of ag-
gravated felvnious rexual assault und criminal sclicitation of
vinlation of child parnogruphy laws does not violate state or
federal double jeopardy protections because each offense has
numeroun elements not contained in other; in fact. only
element they liwve in common is actusl anking. State v Lucigs
LM 140 NI &0, 663 A2d 805,

Argument was repected that indictments alleging HRETU-
valed Iy aexusl hamault wera barred by HSA 626 A, Lhe
#lhtute of hmitstions, becauss the stats relied on theeats thit
had sweurred more than six yeurs prior w the date of the
urrest warrant; defendant was not prsceated fur merely
threatening the victim more than aix years prior 1o the dute of
the warrant, hut fur committing aggraveted felonious sezual
aupuult within the limitationn period. State v. Kulikowaki
1 132 NH 2K1, 564 A2d 439,

The: distinguishing festure hetween the crimes of wexual
anvault und negravated sexusl vesaylt is that & persen must
camint sexyal pepetrution to be putity of sggravated feloni-
vuy sexual sasauit under this section, but tw be gusity of
sexunl mmsnult under K9A 632-A:4, he need only commit
aexual contact under circumatances set furth in this section
Htate v vunKlock (19011121 NH 89T, 433 A2d 1289, wverruled
un uther grounds, State v. Smith (1985) 127 NH 433, 503 A2d
774.

4. Burden of proof

Dufendant'n conviction for sexual penetration of & mentally
defeclive person was reversed whare the State failed tn
sustain its burden of proof that the wictim was mentallv
defective instructed that retardation was not for lay witnesers
to diaynnae, and the victim's Lestimony indieated she kad
capacity Lo legally consent to the act. Ytate v Usll (14944 1%
NH 102, 650 A2d 331,

In u prosccution for sexual penetrations «f 3 mentally
defective pernon, the State han the Lurden of proving ta- i
& rensunable doubt thal the victim was incapahle of hoymlly
ciienting (o Lhe wet; snd o conviction will be reveraed sy i
no ruthwat 1hier of fuct, viswing the ovidency most favorably
of the Ntate, vauld huve found guilty beyond & ressonnble
deubit Stote v Call (1994) 139 NH 102, 850 AZd 391

In o prusecution for aggravated felonious sexusl sueault,
the state must pruve beyond & teasonable doubt that the
defendant engaged in sexual penetration with anather person
when the defendant avercame the victim through the sppli-
cation uof phynica! force, physical vielence or nuperior phyaicnl
atrength. State v. Simpeon (19901 133 NH 704, 582 A2d 614.

6. Menn rea

While the underlying sct commen to each variant of the
offense of aggravated sexual assauit is sexusl penetration, no
mMena rea iv expressed in this section; notwithstanding this
omission, ¢ne cannot be convicted of this felooy without prool
that the act was accompanied by a culpable mental state.
State v Ayer 11942) 136 NH 191, 612 A2d 923.

. For conviction of crime of aggravated felonicus sexual
assault, Uiere 1n 5o requiremaat that the defondant actually
know that the victim did not consent. State v. Ayer (1592) 136
NH 191, 612 A2d 923.

Indictment for aggravated felonious asssult could properly
charge defendant for acting "knowingly,” rather than “inten-
tianally” or *purposeiy,” since commeon-law crime of rape was
general-intent, rather than a specific intent, crime; holding in
State v. Davis, 108 NH 158 (1967), that same intent was
required {or rape and sttempted rape, is overruled insofar as
it is inconsistent. State v. Ayer {1992} 136 NH 191, 612 A2d
823,

Agyravated felonious sexual assault indictment alleging
that defendant acted “knowingly”, rathet than “purpmmely”,
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sufficient, gince state only needed Lo prove defendant
:r.f:»d :nuwinuly Sitate v. Reynolds (1892) 196 NH 425, 615
Azd 637, ) )
Raquirite mentul state for conviction of nmruvul.rd feloni-
ous sexunl wdsault in “knowingly”, not "purposely”. Slate v,
L+mieux 11992) 136 NH 329, 815 A2d 615,

8. Threats of retaliation
Retalintory threats, within the mesning of paragraph IV of

CRIMINAL CODE
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defindant of due process of luw. Dukette v, Perrin, 564 F
Bupp. 1630 (1N H. 1483,

10. Indictment .

Three indictnenis fur aggruvited felenious sexual umu_sull.
properly alloged the element of coerviun by l.hn:nl--l‘;ln:,
whore they clearly allegud present epercion ucuu:unf- y
repented prior threats. State v Kulikowshi (1989) 132 NH
241, He4 Azd 439

The ission from the indictment of the name of an

this section, are hot required to be express. State v. Joh
(1988} 130 NH 5768, 647 A2d 213. )

In the case of defendant convicted of aggruvated felonious
sexual assault where the victim testified that the defs-ndfml.
had threatened him with loss of employment and housing,
inatitution of criminal charges, and_proceedings in court to
collect money owed the defendant, Lhe lhmnh_direcud to the
victim amounted to threats of retalistion within the meaning
of paragraph IV of this section. State v. Lovely (1984) 124 NH
650, 480 A2d 847.

7. Mentally defective victim )

Paragraph VIII of this section prohibits mtfsrcuume only
with those persons whose mental deficiency in luch‘ as to
inake them incapable of legally consenting to the act. State v.
Degrenier (J980) 120 NH 919, 424 A2d 412. ‘

Although the degree of mental defactiveness mten_ded Lolbe
coversd by paragraph V111 (now paragruph [th))of this !_af.'t;wn
muny not be entirely clear, the term "mentally defectl_va .ia
sufficiont to give defendnnt fair warning that, by engaging in
sexual intercourse with one who he knows or has reason to
know in mentolly defective in any recognizabls and apprecia-
ble degree, he is violating paragraph VIII (now parsgraph
Ith)). State v. Degrenier {1980) 120 NH 919, 424 A2d 412,

rcion

&g:mm of & victim ns it is contemplated in HSA 632-A:2,
X-a {see now RSA 632-A'2, Ik)} can include~ the subt.le
persuasion arising frotn the position of -utho_nl.y; that is,
undue influence and paychological menipulation. State v
Carter (1995 140 NH 114, 663 A2d 101, .

A person in a position of authority who uses such authority
in any way 1o coerce the child’s submission to sexual activity
is Bubject to prosecution under Lhis section, whether the
cowrcion involves undue influence, physice! force, threats, or
any combinsation thersof. State v. Collina {1987) 129 NH 488,
329 A2d 45,

8. Lesser Included offenses

Tha term sexunal penetration is not :‘deﬁnlr]m Q!l;llii"nl :»f
clrcumatance IX (now K0 of RSA 632.A:2, rather, it simply
refery to the conduct proscribed by RSA 632-A:2, n person
must comnmit sexusi penetration to be guilty of agyravated
felonioua sexual wasauli, hut to be uuill:y nfl]mmnl n:;unult. hn:

nly commit sexusl contact under circumstances sef
Fo:hd _:n gﬂ.‘\ 632-A:2. State v. Arrin (1995) 135 NH 469, 658
A2d B28.

Sexual esasult cannot be a lesser-included offenss of AgETA-

vated felonious assault. State v. Smith {1985) 127 NH 433,
4.

sogtftzedv. vonKlock, 121 NH 697 (1981), is overruled to the

extent it held that mexunl assault is a leuer-inc]udgd offense

of nggravated felonious aexual asssult. State v. Smith (1985)

127 NH 433, 503 A24d 774,

A persch must necessarily comamit the crime of sexual
asaault before he can commit aggravated felonious sexusl
amsault ineammuch as there is no means by which & pervon
could eommit sexual penatration without engaging in sexual
contact; therefors, sexual It is o leaser-included offense
of aggravated folontous sexual assault. Stats v. vonl‘ﬂqck
(1981) 121 NH 697, 433 A2d 1299, overruled, Stata v Smith
(1986) 127 NH 433, 503 A2d T74.

En prosscution for aggravated felomious sexus! assauilt,
where there was no physica) evidence of rape, the pronecutrix
stated that she was raped und the defendant ctaimed that he
hit or pushed the prosecutrix in sn attempt to secure the
return of his property, but did not rape her, ther'm was
nufficient evidence to permit & fury rationally W eonvict the
defendant of the Jesser olfense of nimple asasult and acquit

under-thirtven victim of an uggravated felouivua ‘n-:ulm] as-
sault did not, per se, render the indictment cunstitutienally
insufficient, where the umissivn did not hobble the del'e'n-
dant’s preparation of his defense, State v. Day (1987) 129 NH
FTH, 629 A2d BH7. ) o

Although indictment charging defendant with violating
paragraph HI {now lte)r of this section did nut ullege L!'nf:t the
victim believed that the uctor hod the present sbility to
execute his threats, since it inforined defendant of the fnc}ull
buasin of the charge by atating thut he forced 1he pmlsuculmf to
submit Lo nexual penetration by threatening her with s knife,
and she would not hove been forced to submit i( she had not
believed that the defendant had the present ability w ATy
out his threat, the indictment wun constitutionally sufTicient.
State v. Shuts (1042) 122 NH 498, 446 A2d 1162,

11, Defenses
In prosecution for aggravated felonious aexual. assault even
court’s review of the stertle pages of the trunncript, supported
the jury'’s decision to reject defendant's alibi defense. State v.
Giles (1996) 140 NH 714, 672 A2d 1128, X
When State alleges that soxual sssault occurred sometime
within & given time [rume, State has obligation to prove the
offenne otcurred within that time frame when fl‘;f_!m::n:
zaserta b defense based on tack of opportunity within tha
time frame. State v. Willinms {1993} 137 NH 343, 629 A2d 83,
Where State’s indiciment alleged that sexusl sasault oc-
curred sometime within two-yesr time frame and defendant
relied on substantial time-based defense of Jack of appartu-
nity, trisl court abused ity discretion in refuuing_w instruct
jur}.' that State must prove offense oceurred within the two-
year timo frume, and reversal wus therefore required. State v.
Williama (1993) 137 NH 342, 629 A2d 83. _
This section implicilly craates u defense in any prosecution,
for penetrativn necewsary for the health, hyiene, or safety of
a clild, State v, Smith (1985) 127 NH 433, 6ol A2d 774,
Penctrativn for o legitimate purposs is a defense Lo aggra-
vided fuluninun soxual asasult, Htate v. Smith (1985) 127 NH
408, H0n3 Azd T4,

1Z. Elementa

Hexual penetration is 4 moterial slemant of uny aggravated
falinious sexual mannull offanss under REA 692-A:2. Stata v,
Melcher (19061 140 NH N2, 678 A2d 148, .

Time is nol an element of sggravated felonious sexual
annguli: however, if the Siata alleges a particular time frame,
it has tho obligstion to prove that the offenne occurred within
that time frame when the dafendant asserts a defense baned
on lack of opportunity within that time frame. State v. Carter
(1995) 140 NH 114, 663 A2d 101,

Whaere defendant charged with three counta of aggravated
felunivus sexual assault did not assert a defunse based on lack
of oppertunity within the time frame spe_ciﬁed by the State,
the Htata was not required to prove the time of the assaults.
State v. Carter (1935) 140 NH 114, 663 A2d 101. L

Social worker’s opinion of sexual assault victim's eredibility
wan inadmisaible as either axpert or lay opinion; a4 expert
teatimony it carried prejudicial risks likely to uutweig?u any
probative value, and commen sense avnluatwn‘of credibility
of witnesses wan province and obligation of jury. State v
Huard (1984) 138 NH 256, 638 A2d 787. .

Time is not an element of aggravated [elonious sexyal
assault. State v. Williams (1993) 137 NH 343, 629 A24d 83,

Sexual penetration is u material element of any lz_gravnwd
felonious sexual gseault offense. State v. Chamberlain (1993)
137 NH 414, 628 A2d T04.

13. Evidence )
There was ample evidence to support a jury finding that lhg
defendant ansaulted the victim between Februnry 1 and April

him of the grester offensa of sggraveted felonloys mexual

ansault, and the fallure of the trial court to giva & requested
instruction on the lessar included offenss reriously under.
mined the intagrity of the fact Anding procsss and denied the

20, 1991 where the victim testified that during Februosy,
March, and April of 1991, sha spent most Friduy nighta und
Saturdays at her grandmother's house, defendant, har rand-
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muthur's brother, ived in the huuke at the Lime, one Haturduy
during thin perid, her grondmother unexpectedly had to
wotk a shift nl Lhe sl fictory where she waa emplayed nnd
left the victien hutie with defertung, and defendint wem lted
i vietim un Lhart ocousion. Stute ¥ Gilex (1996) 146 NH 714,
672 A2d ji28.

Where indictmenta alleged thres discrete uels, yet the trial
cuourt allowed the State v, ttroduce Leatinumy by the victim
about hundreds of prios sexual narnults porpetrated by dafen-
dant, many of which were identical to erirne charged, evidence
was precigely of the sort that could ¢rente “n undue tendency
W induce & decision apainst defendant on some improper
basis, State v. Murti 1 1996) 146 NH 892, 672 A2d Tug,

Where, amuiy other things, evidence shawed that defen-
dant, who waw nt ane time victim's teacher and hall and lunch

monitor, started develeping an intimate relationxhip with
victim in junior high wchool and maintained contact with
victim after the schoul year ended, a retional jury could have
concluded that defendant uned his positicn of wuthority to
coerce the victiin thraugh undue puycholugical influence jnto
submnitling to the sexua) ucts, State v. Carter (19957 140 NH
114, 663 A2 1051,

Frm defendunts statement to police in which he charac.
terized the victim as a "very introverted® girl whe could be
“moody {and] emotivnal at times," und in which he ptuted that
victim would come in nfter schoul, spend a lol of time hanging
around and talking, victim didn't have s father and defendant
always got the feeling that she was looking for some male
figure to talk to, ond thet victim'a retationship with her
mother was very volatile, a Jury could infer that defendant
knew of the victim's vulherability and the potentially great
inftuence over her his position um a tencher afforded him.
St.atev.ClrtererﬁbHONH114,663.\21!]01. :

Where vietim wus almant eIghtecn years of age, and testi-
fied that intercourse nccurved after foreplay, unawered aeveral
Quentiona about birth control pricautions, und further teati-
fied about vaginal bleeding after sexual intercourse, there
wan aufficient cvidence from which a reasonable jury could
huve firund that penetration oecurted for purposes of acxual
ausault statute. State v, Paglierani (1994) 199 NH 37, 648 A2d
209,

Victim's statementa conceming her feara that abhae was wuing
to die and that defendant was KUInR to hill her were ot
Inadminnible at trinl for mexual narault and kidnapping, mince
rluteinents were melevant and consintant witl proel of crimes
¢harged, mnd therefire failure of defandunt's attorney to
wpeatically obyect to wtalomentu did not constitute deficient
representation. Sine v. Wisuwaty (15935 137 NH 298, 627
A2d 572,

At wrial for Xidnapping snd aggravated (rlonious wexual
BRHAUSL, probative value of vietim' tentimany  that ahn
thaught her life wans in jropurdy aubatantinlly outweighed it
busaible prejudice; budily injury sufficient o clevage kidnnp-
Ping to class A felony could include paychological injuries and
mental anguish, and elements of ugpravated vlinious Al
assault vould include use of physical force ur threats of
physical violence, and thus testimony was both relevant and
central o proof of crimen charged. State v, Wisowaty (1993)
137 NH 298, 627 A2d 542,

Since no reasgnable jury could have found dedendant guikty
beyond & reasonable duubt, defendant’s eonviction on charge
alleging digital penetrution was reversed; child victim not
only failed W teatify that defendunt penetrated her, but
explicitly stated that penetration had not taken place. State V.
Chumberluin (19531 137 NH 414, 624 A2d 704,

Court error at nguruvated felonious sexusl ansault trial,
allowing witness ty teatify indirectly that she believed the
victim hud been sexually assaulled by the defendant, was
harmiess, where vpinion was not directed to apecific inconsis-
tency in victim's testimony, was cumulative, and was incon.
sequential compared Lo victim's damaging, vivid description
of acts defendant forced her to perform. State v. Lemieux
(1992) 136 NH 329. 615 A2d 835.

The inconsistent and uncurtehorated testimony of u victim
Is not ineufMicient, & u mutter of law, to Auppurt n conviction
for aggravated feluninus annnult. State v. Simpeon (1990) £33
NH 704, 882 A2d 619,

Argument wes rojected that court u trial fur aggruvated
falonivun sexual asaault ahused its discretion hy admitling
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L[]

duripy the wasnutts in Yuention. State v. Kulikowski 14389
Bid Azl Y,

132 NIt 241,

A alefendimnt chiurged with viulsting parngraph X1 tnow*

Parwgzraph hiyf
Bty 10 show,
vietrmn had th

1ol this sectivn must be wffurded the upportu-
by wpevific incidents of sexual conduet, that the
v experience and ability to cuntrive a statutory

rupe churge. State v. Huward (1981) 121 NH 53, 126 Azd 457
4, Expert testimony

Admission

ul sociul worker's opinion of sexual sasault

vietim's credibility was not harmless error, where jury’s

decision ay to

defendants’ guilt or innucence depended upon

vietin'a eredibility, and deapite defense counwel's cross-exam-

inution, social

| worker's opinion of victim's uredibility wan

imbued with suthenticity because of his +Xpert slatus. State v

Huard 11994

138 NH 256, 638 A2d 747,

Testimony of State's expert peychologist st child pexual

abuse tris) w
leatimony con,

a1 not aufliciently refiable, and admission of
ruituted crror, where expert's reliance on chi}-

dren's aconunts of alleged ubuse wan subatantial, evaluationa
of children dealt almoat cxclusively in vague puychokagical
profiles und eymptoms und unquantifiable results, and unre-
lizble elements ar urauriptions in testimony could not be
exposed by thorough croms-examination. State v. Crenney
11993} 137 NH 402, 628 A2d 696.

Expert testi

Moty in child sexual nbuse cane waa improper

and constituted error Fequiring reversal of defendant’s con-

viction; testim
accommodatiol

ony went beyond explaining child sexual abune
" syndrome and offering explanation for incon.

sistent statements and other behaviers of child commonly
exhibited by sexually sbused children, nnd was an attempt to

pruve that th
Chambertuin (

e child had been sexunlly sbused. State v
1983) 137 NH 414, 628 A2d 704,

5. Inatructione
The trial court abused its discretion by mixing an element

of the charped

crime, the victim's physical ability to resist,

with an element of the defendant’s defuiise of connent. Siate v,
Jackson (3996) 144 NH —, — A2d -

Ifit fullowed the instructiona as given, the jury could have
found the ubsence of ability 1o exercise resmonuhle Judgment
based solely un & finding that the victim waw physicully
helpleas to resist but the legislature did not include the
phyaical ability of the victim to resiat in its list of conditina
that muglt prevent excrcise of the reasonable judgment
necassary to consent under RSA 6266, 111, und the instruc-
Tons as 4 whole, therefore, did not fairly cover the jumues of
luw in the cane. State v. Jucknon (1996) BINH — v A2d -

AL trinl for agyravated felonious sexual assault, court did
nut err in refusing to ¥ive an instruction on contributing 1o
the delinguency of & minor as a lemer.included offenne, wipce
contribiting by the delinquancy of 8 miner doen not cuptain
the elements of und need not be cornmitted in the process of
committing uggruvated felonious sexual amamult. State v
LuCourse 11986) 127 NH 737, 606 A2d 338,

If the evidence mupporta it, » defendant charged with
agyravated felonivus sexual axsault in entitlad to an instruc-

tion that if the

Jjury should find the nlleged penetrution was

necessary for the health, hygiene, or safety of the child, it

tuat find the d

efendant not guilty. State v. Smith (1945) 27

NH 433, 503 Azd 774,

At trial for u

ggravaled felonious sexual asaault, no preju-

dice resulied from the lack of 8 jury instruction that penetra-

tion necessary

for health, hygiene or salety reasons wus u

vulid dafense to the charge, since the defense in the case was
Hiat the penetrstion wos nccidentat and the actual jury
cherge emphasized the requirement that the penetration was
purposeful. State v. Smith (1985) 127 NH 433, 503 A2d 774,

Trinl court’s erroneoun Hury instruction that sexual assault

win a leaser-included offense of aggravated

correctly defined the elements of the two offenses, and since
the jury did net eonaider the lesser offense, becayse the
drfendant wus convicued of the grester offenue. State v. Smith
(14186} 127 NH 433, 603 A2d T4,

Where indictmant for akgravated felonious sexual sasault
churged defendant s both a resident of the victim's household
und u bload relative and the trisl court instrycted the jury
that pruof of only uhe of the elements was socessary for a

cuhviction, the mnstructiun, phrased in the disjunctive, was in
sccord with paragraph X inow paragraph Itk of this aection,

und there wes

ne preyudice occationed by the discrepancy




-
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hetween the warding of the: indictinent and the insiruction to
the jury. State v. Lungdun r1vale 121 NH 1065, 438 A2d 299,

18. Objections

Where defendant failed to moke specific ubjection to legal
deftnition of ber of the same h huld” in application of
sexual adsault statute prohibiting nexunl penetration of per-
aon between ages of thirteen and sixteen who is inember of
the same hounachold, general objection did not preserve issue
fur appeal. Stats v. Paglicrani (1994) 139 NH 17, 448 A2d 209,

17, Jury

Where victim )ived in defesudnnt’s home at time of illicit
scxual intercourre, and while there, waa rubject Lo parental-
like control, a reasonuble jury could properly have found that
the victim and defendunt were members of the aame house-
hold for purposes of sexual ussanlt statute prohibiting sexunl
penetration of person hetween ages of thirteen and aixteen
who is member of the sune houschold. State v, Paglierani
11994) 139 NH 37, 646 A2d 209,

18, Proof of authority

The puwer to grade ir put the only wampon in a teacher's
areenal, nor the unly prouf uf authority witisin the meaning of
RSAG32-A:2. State v, Curter (1995) 140 NH 114, 663 A2d 101.

Yiewed in the light moat faveruble tothe Siate, the evidence
supported a tinding that junior high school teacher's author-
ity over former student continued sven after the »tudent’s
departure from the juniar high achool where the proximity of
the high schoel and the involvement of its studanta in activ-
itiss at the junior high achool mipported the inference that &
junior high school tancher bad 1he right to expect oshodisnce
from & high school student; teucher wan, therefore, in a
position of authority over the victim at the time the sexual
wets oecurred. Siate v. Curter L19595) 140 NH 114, 663 A2d 101.
Clited . ’

Cited in State v. Meloon (19761 116 NH 669, 366 A2d 1176;
Kanteles v. Wheelock, 434 F, Supp. 505 ¢D.N.H. 1977}; State v.
Scotl (1977) 117 NH 9456, 380 A2d 1092; State v. Gregoire
11978} 118 NH 140, 384 A2d 132; State v. LaBranche (1978)
118 NH 176, 385 A2d 10%; State v. (oodwin (i9768) 118 NH
862, 395 A2d 1234; State v. Scarlett {19781 118 NH 904, 395
A2d 1244; State v, Boisvert (1979} 119 NH 174, 400 A2d 48;
State v. Boone (1979 119 NH iv4, 406 A2d 113; State v. Nash
(1979} 119 NH 728, 407 A2d 365, State v, Teaac (1979} 119 NH
971, 409 A2d 1354; State v. St. John (1940) 120 NH 61, 41¢
A2d 1126; State v, Gullick (1480} 120 NH 99, 411 A2d 1113;

State v, Stapleg {19807 120 NI 278, 4156 A2d 320. State V.,

Gonzalea {19807 120 NH ROS, 421 A2d 808; Isnac v. Purrin, 869
F.2d 279 (st Cir. 1981); State v. Preston (1981) 121 NH 147,
427 AZd 32; State v. Perkins (1913 121 NH 713, 435 A2d 504;
State v. LaClair (1941) 121 NH 743, 433 A2d 1326; State v.
Wonyetye (1982) 122 NH 39, 441 A2d 363; State v. Dukette
$1982) 122 NH 336, 444 A2d 547; State v. Miskell (1982) 122
NH 842, 451 A2d 381; Suate v. Niguotte (1982 122 NH A70,
ABE A2d 1292, State v Slane (1482) 122 NH 987, 463 Azd
1272, State v. Chaisdon (1983 123 NH 17, 458 A2d 95; State
v. Allard {1983) 123 NH 209, 459 A2d 259; Stats v. Guaraldi
(1983) 124 NH 93, 467 A2d 233, State v. Mitchell (1953) 124
NH 210, 470 A2d 885; Stata v. Mitchell 11983) 124 NH 247,
469 A2d 1310; Stats v Brown (1984) 125 NH 346, 480 A2d
M11; State v Marse (1954) 126 NH 403, 480 A24 183; State v.
Howlund (1%34) 126 NH 497, 484 A2d 1076; State v. Nadeau
VLYRG; 126 NH 120, 449 A2d 623; State v. Munson (1985} 126
NH 191, 469 A2d 648; State v. Vanguitder {108R) 126 NH 328,
493 A2d 1115; Stale v. Ober {1985) 120 NH 471, 443 A2d 483;
State v Walsh (18451 126 NH 810, 495 A2d 1266; State ex rel.
Mclellun v Cavinuugh (1986) 127 NH 33, 498 A2d 73%; State
v Rwnpladl (E9H51 127 NH 112, 488 A2d 330; Siste v
Liumraldi (1985) 127 NH 303, 600 A2d 369; State v Decker
UiB85) 1247 NH 464, 507 A2d 796; Stata v, Jones (1985) 127 NH
515, 503 A2d B0Z; State v. Parker (1985) 127 NH 525, 503 A2d
8049; State v. Duketta t1986) 127 NH 540, 506 A2d 699; State
v. Meekine (1986) 127 NH 777, 08 A24 1048; State v. Lurvey
L1986} 127 NH 822, 508 A2d 1074; State v. Smith (1986) 127
NH 836, 508 A2d 1082; State v. Judkina (19486 128 NH 223,
512 A2d 427; State v. Cropallo (1986) 128 NI{ 305, 512 A2d
1130; In re Gene B. {1986) 128 NH 321, 612 A2d 432; State v.
Chapin (1986) 128 NH 385, k13 A2d 358; State v. Fennell
L19H6) 128 NH 383, 513 A2d 363; Vermont Mutusl [naurance
Co. v. Malcolm (1586 128 NI 821, B17 Azd HOM); State v,
O'Leary {1986) 128 NH 661, 517 A2d 1174; State v Wood
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{1986) 128 NH T34, 519 A2d 277: State v. Hesth (1948) 129
NH 102, 520 Azd H2; State v. Howe (19871 129 NH 120, 629
A2d 94; State v. DafT 195870 123 NH 731, 542 A2d 1361; State
v Bena (19870 129 NH 744, hisd A2d 333; Sute v, fhwynownki
TLUNTL L0 NH L, 532 AZd 1IN6; State v. Coppola (1987, 130
NI 48, 536 A2d 1216; State v. Colbath 1 Lina) 130 NH 116,
G40 Add 1212; State v. Munnin (1988) 130 NH 841, 646 A2d
1060; Siate v, uhe 11988) 140 NH T70, 547 A2d 281; State v,
King 4 1114) 131 NI 173, 561 A2d 973; State: v. Knowles (L9HR)
L3l NI 274, 563 ALd 274; State v. Wood (1159) 132 NH 162,
A2 A2l 1312; Siate v, Johnsow §1989) 1542 NH 279, heid AZd
4d4d; Htate v, Blum 1 1989) 132 NH 396, Hhe6 A2d 1131; State v
Nruce $195391 132 N 465, 66 A2d 1144; Stato v. Pond (19R%)
LB NS 472, BET Alzd 992; State v. Hunter (1949) 132 NH 554,
H67 A2d 564; Stuwe v. Cochran (1990} 132 NH 670, 569 Azd
756; Stute v. Colbuth 11990) 132 NH 705, 71 A2d 2460, Stute
v. Allen {1990) 132 NH 306, 577 A2d B01; State v. Jernigan
11990 133 NH 77 A2d 1214; State v. Fennell (1990, 133
NH 402, 57H A2d $2%; State v. Killam (15901 £33 NH 458, 578
Ald B50; State v Letendre (1990) 133 N1 555, 579 A2d 122,
Htnte v Jones (1990 L3 NH 562, 676 A2d 864; Stite v
Winownty {19501 12010 NH 604, 630 A2d 1078, State v. 'l
L14s0) 183 NH T8, 564 A2d T70; Suate v. LaPorte (3991 1334
NH 73, 567 A2d 1237; State v. Hureau (19911 134 NH 220, 5%9
Ad 1013: State v Anctil (19941 134 NH 623, 608 A2d 215
State v. Ellison (1ur1) 135 NH 1, 699 AZd 477 Stute v
Hergmann (1991) 135 NH 97, 599 A2d 502; State v. Chane
11991 135 NH 209, 600 A2d 931; State v. Cooper (1892) 135
NH 268, 603 A2d 49Y; State v. Parra (1992 116 NH 305, 604
Ald 567, State v. Chapman (19921 1356 NH 340, 605 A2d 1058;
State v. Bmith (19%2) 136 NH 524, 607 AZd 611; Stute v,
Eldredye (14921 135 NH 562, 607 A2d 617, State v. Mhilbrick
11992) 135 NIE 729, 610 A2d 453; State v. (tagne (15921 136
NH 101, 612 AZd K49, State v. Ellsworth 11992 136 NH 115,
61 A2d 473; State v. Hulfman (1992) 136 NH 149, 613 A2d
475; State v. Demond (1992) 136 NH 233, 6146 A2d 1342 State
v. Wellington 11991) 134 NH 749, 558 A2d 372; State v. Stow
(1993) EAG NH 608, 620 A2d 1023; Siate v. Brinkman {1593)
136 NH 716, 621 A2d 942; State v. Wade 11993) 136 NH 750,
62¢ A2d 832; Stute v. Killan (1993) 137 NH 155, 626 A2d 401;
State v. McShechan (199:) 137 NH 180, 524 A2d 560; State v,
Weber (19931 197 NH 193, 624 A2d 967; State v. Collina L 1994)
134 NH 217, 637 A2d 1581; State v. Cegelin i i994) 138 NH 249,
68 AZd THI; Stete v, Silk 11994) 138 NH 200, 639 A2d 243;
Stute v. Beak (104940 138 NIF 412, 640 A2d 775; State v. Martin
11994} 138 NH 5ok, 6433 A2d 946; State v. Brawn 11894) 138
NH 649, 644 A2 L082; Stute v. Little (1994) 108 NH 657, 646
Ald 666; State v. Mclellun (1994) 119 NH 1152, 649 Azd ¥43;
Bate v Crooker 11994) 139 NH 226, 661 A2d 470; State v,
Prnzera ¢1994) 1349 NH 235, 8562 A2d 136, State v. Lelles
L1998 139 NH 3444, 653 A2d 554; State v. Hernaby (1995) 139
NH 421, 653 A2l 1124, Reid v New Hampshire State Prison

(14995 139 NH 630, 6549 A2d 429; State v. Kirach (19951 139
NI 647, 662 A2d Stute v. Locke (19953 139 NH 741, 663
Ald 602 St Turten $1045) 140 NH I, 6682 A2d 2449, Stute
v. Trempe | H# 140 N1 LT3, 6653 A2d 1345, State v. Hlurne

<1495) 140 NH 110, 663 AZd 92: Stute v. Desmarnin {19955 t40
NH 199, 665 Azd 348; Stowe v, LoForeat {1995) 140 NI 2R6,
645 A2d 1081 State v. Fecteuu (1995 140 NH 498, 668 A2d
1384,

Annorations Dectorn Unpgn Praow Law

1. Conment

fack of comnent, 0 necensary clement t ke & prima facie
cane of rape, may be proved in a variety of ways, including but
not limited to an atlempt W escape, outery ur offer of rouis-
tunce, except where the compluining witness ia restrained by
feur of violence, State v. Lemire $1975) 115 NH 526, 346 A2d
906.

Since a necessury element to make a prima facie case of
rape was lack of conpent, s shuwing of consent would conati-
tute a complate defense to the crime. State v. Lamire (1975)
1156 NH 526, 345 AZd 906,
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ents Who Are Victima of Domestic Abuse, " nee 35 NH.B.J. H.
(lya4).

New Hampshire Criminal Jury Instructions

New Hampubire Crinunad Jury [nstructions, Instruction ##
1.0, 2.08.

ALR

Admissibility, in rupe cane, of evidence that accused raped
or uttempted to rape persun other than prosecutnx. 2 ALR$th
asn.

Applicability of rape statute covering children of a apecifind
aiet, with respect to a child who has passed the anniversary
date of such wyge. T3 ALRZd K74,

Conviction of rupe or reluted sexual offenses on basis of
intercourse accomplished under the pretext of, or in the
coarse of, medical treatment, 65 ALR4th 1064,

Multiple inntances of Jorcible intercourse involving same
defendant and nume victimn s constituting multiple crimeas of
rupe. 81 ALRSd 1224,

Rape by fraud or inipersonation. 91 ALR2d 581,

Rupe or aimilur offeriw hased on intercourse with woman
whu is allegedly mentully deficient. 35 ALILY 1227,

What eonstitutes penctration in prosecution for rape or
statutory rape. 74 ALRIJ 163,

632-A:3 Felonious Sexual Assault. A per-
son is guilty of a class B felony if he:

I. Subjects a person to sexual contact and
causes gerious personal injury to the vietim
under any of the circumstances named in RSA
632-A:2; or

II. Engages in sexual penetration with a
person other than his legal spouse who ts 13
years of age or older and under 16 years of age;
or

IIl. Engages in sexual contact with a per-
son other than his legal spouse who is under 13
years of age.

Hiwrory

Source. £975, 302:1. 1981, 415:4. 1985, 2284, eff. Jan. 1,
L9HE.

A o ty— 1548, Amunded section generatly.

— 1981, [ngerted “other than his legal spouse” following
"person”.

Crows Hururences

Rail prohibited, mee RSA R97:1 .8,

Classitication of crimen, see RSA 820.4

Extended term of imprironment, see HSA 651:6.

Limitations on civil actions bruught by defendant againat
victim, see RSA 632.A:10-c.

Registration of criminal offenders, see RSA 851-B.

Sentencen, sec: RSA 651,

ANNUTADONS

Appllcation, %
Burden of proof, 7
Consent, §
Deofonses, &
Evidence, #

Expert lestimony, §
Menas rea, 3
Privacy rights, 1
Separate acts, 4

1. Privacy rights

Although thin eection lacked requirement of scienter it did
not infringe on party’s assumed federuily protected privacy
right 1o engage in consensusl heterosexun! intercourse with
adults. Goodruw v. Perrin (19791 119 NH 483, 403 AZd 864,

There is no privacy right 1o engege in sexual intercourse
with a parson the leyislature hus detarmined is unable Lo give
consent, sven if there is & protected privacy right to engage in

e o O T T Sen 2 T g TN Ry D mae

632-Axf

haterosexual intaercours= with other adulas. Goodrow v Perrin
(1979) 119 NH 483, 403 A2d 864. -

2. Applicatton

Stututory rupe applies Lo thoss under the sge of sivteen
yours regurdleas of Ltheir emotional snd xexusl maturity. State ,
v. Besry 119773 137 NH 352, 373 A2d 355.

3. Mens res

The mental state required for RSA 632-A:3, Tl must be
found in the definition of sexual penetration; unlike the
detinition of sexual contaet, there in no lunguage 1n the
definition of sexynl penetration describing a requisite stute of
mind, State v. Guodwin (1996) 140 NH 672, 671 A2d 554,

Whiereas specific intent commonly refers Lo 8 special mental
element above and beyond that required with reapect W the
criminal act itacll, the general intent requirement for rape
means that no intent i requisite other than that evidenced by
the doing uf twe acls constituting the offense. Stute v. Goodwin
(1946 140 NH 672, 671 A2d 654.

Enguaging in sexuul penetration in any of the statutorily
prohibitad circumelsnces is criminal when the actor acta
knuwingly State v. Goodwin (1996) 140 NH 672, 871 A2d 554,

IL would be iHegical if the mwens rea for feluniows mexuual
assault involving peneiration and aygravated felonioua sex-
ual aasault involving penstration were different; axauming
arguendo that the mental state required fur felonious sexual
wweult wan “purpesely,” it would be more difficult to prove
than aggravated felonious sexusl mssault, even though it
carmies & lesser penalty Stats v. Goodwin (1996) 140 NH 672,
871 Azd 654.

“Knowingly® is the eppropriste mens rea for felonioun
saxunl asssylt invalving Rexunl penetration. State v. Goodwin
{19961 140 NH 672, 871 A2d 554.

On appeal frem conviction on two counts of felonious mexual
asnault for sexuut penctration in the fart of anal and nexual
intercourne, defendant’s argument that the jury instruction
on trunsferred intent improperly pernitied the jury to convict
him ot both counts even if he intended to engege only in
vaginal intercourse was rejected, rince the judge’s inatruction
explicitly stated thet the Stete had “the burden of proof of
purpuseful penetrutiva of the vagina and purpoweful penetra-
tion of the anus,” and the State was only required to prove
that defendant had the culpable mental state to engage in
sexunl penetration, snd that the two acta stated in. the
indictments had wecurred. State v. Demmona (1993 137 NH
716, 634 A2d 99R.

On appesl from conviction en twe counte of felonious sexual
asnault for nexunl penetration in the furm of anal and sexua)
intercourne, defendant’s arguments that the jury instruction
on trunsferred intent improperly amended the indictment,
and that the jury instruction surprised him, prejudicing his
defenre und violating his constitutivnal right w a fair trisl,
wary rejected wa unfounded because there wus no conntructive
amendment of the indictments since purposefulneas is re-
quired with respect 1o Lhe act of sexual penetration shune, and
i nol carried over W the weparata variants, Swate v. Demmons
(1993) 137 NH 7146, 634 A2d 4398,

The mena res required for felonious sexual assault is
“purposcly.” State v. Pond (1989) 132 NH 472, 667 A2d 992,

At trial for felonious sexunl assault, court properly made no
reference to Lhe term “knowingly,” which was mere surplys-
age in the indictments, and sppropriately instructed the jury
that they must find the defendant acted purposely to find him
wuilty. Suate v. Pund (19891 132 NH 472, 867 A2d 992,

4, Heparate scta

Euch act of wexun! cuntact under thin sectinn conatituies
sepurute offenns of felonous sexusl unsault whan such crntet
is with a person lews than thirteen years of age, State v 1ach
(18910 136 NH 127, 699 A2d 1243,

8. Consent

Delay in making a complaint in a forceable rape i may
be considerrd on question of credibility of compluining wi-
neas and of her state of mind regarding consent, but i cuxe of
allegod rape of child under age of sixteen, consent is not
material; whatever relevance delay may have with respect to
eredibility was purely question of fact under circumstances of
particular case. State v Berry (1977 117 NH 352, 373 A2d
355,

6. Defonses
Reasonuble and honest belief that person ir over wge of
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’ ' Aﬂt comprehensive survey compiling reasons why women have abortions was in 1987 by the pro-
abortion Alan Guttmacher Institute. Birth contro! for convenience accounted for 80% of all abortions. One

percent cited rape or incest'  Kate Michaelman head of the National Abortion Rights Action League admits
to 1.5 million abortions a year. Thus we can conclude that since the 1987 Guttmacher study 15 million
babies have come to a most untimely and yes, painful end totheir innocent lives.

The abortion indusiry does its work in secret. Since the Doe vs. Bolton decision of 1973 defined health as
“encompassing all factors -- physical, emotional, psychological, familial and the woman’s age -- relevant to
the well-being of the patient,” it has been open season on the pre-born with no system of tracking the types
of procedures, subsequent problems, the number of repeat patients, etc. These questions are particularly
relevant as minors need no parental or legal guardians’ consent. Don’t taxpaying citizens have a right to
know the numbers of pelvic inflammatory disease, hemorrhages, cervical lacerations, uterine perforation,
inflammation of the repreductive organs and menstrual disturbances? There have been babies that survive
the abortion -- what has been their fate? The experience of the abortionist and the abortion method used
come into play. Retention of fetal and placental tissue may bring on serious physical problems, especially if
the patient doesn’t return for post-abortion check-ups. Other complications can oceur later and be more
long-term in nature. Twenty to 30% of all suction and D&C abortions performed in hospitals will result in
long-term negative side effects relating to fertility and reproduction2. Damage done to the fallopian tubes,
the uterine wall and the cervix, produce such problems as sterility (the chances of which multiply with
successive abortions), increased risk of ectOpic pregnancy, inability to carry to full term and difficulties in
future labor and delivery. Death of the mother from abortion is greater as the pregnancy increases and the
complexity of the procedure expands’.  H & -

Researchers have identified a pattern of psychological problems known as Post Abortion Syndrome
(P.A.S.). Women suffering from P.A.S. may experience attempted suicide, drug and alcohol abuse, personal
relationship disorders, sexual dysfunction, repeated abortions endangering their reproductive health,
communication difficulty, and damaged self-esteem. It is characterized by a pattern of denial which may last
for 5 to 10 years before emotional difficuities surface.’ v

Now that an identifiable pattern has been established, we need to know how widespread it is. We can't help
these women who are the survivors of these heinous procedures if we don’t gather statistics and
information. [ can’t help but wonder about the lack of passion on the part of the so-called women’s rights
advocates. It seems they are only concerned that women get abortions. You never hear any concern this
second victim of abortion. But at least this victim survived and can have a chance at life,

By now I'm sure everyone has heard the testimony of D’ FitZsimmons, Executive Director of the National
Coalition of Abortion Providers. He is the man who admitted lying through his teeth about the number and
circumstances of partial birth abortion. He now admits that it is between three and five thousand, not 450.
He also now admits they are done on healthy women and pre-borns regularly. Nita Lowey, Democratic
Congresswoman from New York and prominent pro-abortion advocate, said on Nightline on 2/26/97,
“There is a lot of misinformation around. Statistics are unreliable and that is the problem. There are no
accurate statistics.” Doesn’t anyone care about the second victim of these tragic procedures? We coliect
statistics and information on AIDS, cancer of all types, heart discass, etc., but this hush-hush industry, which
affects at best estirnate 1.5 million women a year is untouchable. What a national shame. In New
Hampshire, we can do something to change that. Please support this bill.
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400 Greeley Street
Manchester, NH 03102-2310
January 10,1998

Dear Judiciary Committee:

I am writing to express my support for tiie PARENTAL NOTIFICATION
BILL (HB 1324).

It is absurd of the NH Legislature to tell parents.thattthey~
de not have the right to have access to the information concerning
their child's health and medical condition.

I request the NH Legislature to recognize the right of parents
to have the full knowledge of their minor child's medical health.

As a mother do not denied me access to my child's medical
condition or health.

Sincerely,

Julia Michaud
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5 New Hampshire

To: House Judiciary Committee
From: Jennifer Bills, NARAL-NH
Re: HB 1324

Date: January 14, 1998

Good morning Chairman McCarthy and members of the Judiciary Committee.
My name is Jennifer Bills, Field Organizer for NARAL-NH, the National Abortion and
Reproductive Rights Action League of New Hampshire, and | am here to oppose HB
1324, a bill that would require parental notification before a minor may obtain an
abortion. While parental involvement may sound sensible, denying teenagers
confidential access to abortion is dangerous - forcing young women who don't want
to involve their parents to seek illegal or self-induced abortion. It also resuits in
delaying the procedure, and later abortions pose far greater health risks.

The American Medical Association has found that parental consent and notice
laws "appear to increase the health risks to the adolescent by delaying medical
treatment or forcing the adolescent into an unwanted childbirth.* The AMA believes
that although physicians should encourage minors to discuss their pregnancy with
their parents, they should not be forced to require minors to do so;

The patient — even an adolescent — generally must decide wether, on
balance, parental involvement is advisable. Accordingly, minors
should ultimately be allowed to decide whether parental involvement is
appropriate.” (AMA, Counci! on Ethical and Judicial Affairs, "Mandatory
Parental Consent to Abortion," (1992), 7.)

According to the AMA, parental involvement laws such as HB 1324 also “increase the
gestational age at which the induced pregnancy termination occurs, thereby also
increasing the risk associated with the procedure." And teenage childbearing is not
something we want to encourage -- teenage girls are 24 times more likely to die from
childbirth than from first trimester legal abortions.

The government cannot mandate healthy family communication where it does
not already exist. Responsible parents should be involved when their young daughters

Affiliate & National Abortion and Reproductive Rights Action League & 18 Low Avenue, Concord, NH 03301 & (603) 228-1224



face crisis pregnancies, and in fact, 75% of teens already consult their parents when
faced with a crisis pregnancy. Unfortunately, some women cannot turn to their
parents because they come from homes where physical vioclence or emotional abuse
are prevalent or because their pregnancy is the result of incest. Among minors who
did not tell a parent of their abortion, 30% had experienced violence in their family or
feared violence or being forced to leave home. Young women considering abortion
are particularly vulnerable to child abuse because family violence is often at its worst
during a family member's pregnancy. In idaho, a 13-year-old sixth grade student
named Spring Adams was shot to death by her father after he learned she was to
terminate a pregnancy caused by his acts of incest.

This bill does not even contain a judicial bypass, which renders it
unconstitutional. However, the judicial bypass process is not an acceptable
alternative. It is expensive to the state and terrifying to the young woman -- and
virtually 100% of these appeals are approved.

The goal should be making abortion less necessary for teens by reducing teen
pregnancy, not by making abortion more difficuit and dangerous. Making abortion
less necessary among teenagers requires a comprehensive effort to reduce teen
pregnancy, that must include: age-appropriate heaith and sexuality education; access
to confidential health services, inciuding family planning and abortion; life options
programs that offer teens practical life skills and the motivation to delay sexual _
activity; and programs for p'regnént and parenting teens that teach parenting skills
and ensure that teens finish school. Although radical right forces vehemently claim
that comprehensive programs to combat teen pregnancy are ineffective, the fact is
that such an approach has never been implemented on a significant scale in the United
States.

Instead of reducing teen pregnancy and abortion, this bill would actuatly harm
the young women it purports to help. Mandatory parental involvement laws
endanger the lives and health of young women who, if they do not wish to involve their
parents, will go to any lengths, including illegal or self-induced abortions, to avoid it.
These laws also increase family violence, suicide, later abortions, and unwanted
childbirth. Parental involvement laws are not really about family communications or
providing support for young women at a difficult time. They are aimed at eliminating
a young woman's right to choose abortion.
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HOUSE COMMITTEE ON JUDICIARY AND FAMILY LAW( RO

EXECUTIVE SESSION on HB 1324

BILL TITLE: requiring parental notification before abortions may be performed on

certain minors,
DATE: ﬁ/ 7_;2//2 &

LOB ROOM: 208

Amendments:
Sponsor: Rep. OLS Document #: Adopted/Failed
Sponsor: Rep. OLS Document #: Adopted/Failed
Sponsor: Rep. OLS Document #: Adopted/Failed

Motions: OTP, OTHA, ITL, Re-Refer, Interim Study (Please circle one.)
/\‘// S T

Moved by Rep.
Seconded by Rep. C,(ﬁ/
Vote: / 2’ 7 {Please attach record of roll call vote.)

Motions: OTP, OTP/A, ITL, Re-Refer, Interim Study (Please circle one.)

Moved by Rep.

Secended by Rep.

Vote: (Please attach record of roll call vote.)

CONSENT CALENDAR VOTE:

(Vote to place on Consent Calendar must be unanimous.)
Statement of Intent: Refer to Committee Report
Respectfully submitted,

Rep. Sandra B. Keans, Clerk



JUDICIARY AND FAMILY LAW 1998 SESSION
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Public Hearings Executive Session Aé%f;;hééa/’

mp—

COMMITTEE REPORT: __L,ZZ_,

YEAS

NAYS

McCarthy, John J., Jr., Chairman

Woods, Deborah L., V Chairman

Bickford, David A.

Brown, Julie M.

Clay, Susan J.

v

Colburn, Thomas M.

Jacobson, Alf E.

Keans, Sandra B., Clerk

R RS

/
v

Letendre, Evelyn S.

Mirski, Paul M.

Smith, Kevin H.

pPfaff, Terence Ri L/
Peterson, Andrew-R. ' \//
Bergin, Peter F. \ M/

Wall, Janet G.

DePecol, Benjamin J.

SN

Allison, David C.

Johneon, Lionel W,

Moynihan, Wayne T.

Pratt, Irene A,

Richardsoen, Barbara Hull \//
Smith, Marjérie K. ,///”#d—ﬁx\\ \//
TOTAL VOTE / Y ) _
l“’?-‘-}“
o~

Appeared in Favor (

Appeared in Opposition
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MAJORITY
COMMITTEE REP

COMMITTEE: Judiciary and Family Law ZE. E @ P y

BILL NUMBER: HB 1324

TITLE: reguiring parental notification before abortions may be performed on certain
minors.
DATE: Jan. 22, 1998 CONSENT CALENDAR YES D NO =
[] OUGHTTO PASS
] OUGHT TO PASS WITH AMENDMENT
INEXPEDIENT TO LEGISLATE
[l RE-REFER
] REFER TO COMMITTEE FOR INTERIM STUDY

(Available only in second year of biennium.)
STATEMENT OF INTENT
{Include Committee Vote)
This bill would not regult in improving communication within families. More than 70% of minors do
inform their parents. Those who do not, often have sound reasons. Finally the bill does not protect
the constitutional right of a minor to have an abortion without the notice of both parents if she is
mature enough to make her own decision or an abortion is in her best interests. *
Vote 12-4,
Rep. Marjorie K. Smith
FOR THE COMMITTEE
Original: House Clerk

cc Committee Bill file

USE ANOTHER REPORT FOR MINORITY REPORT



Judiciary and Family Law

HB 1324, requiring parental notification before abortions may be performed on certain minors.
INEXPEDIENT TO LEGISLATE

Rep. Marjorie K. Smith for the majority of Judiciary and Family Law: This bill would not result
in improving communication within families. More than 70% of minors do inform their parents.
Those who do not, often have sound reasons. Finally the bill does not protect the constitutional right
of a minor to have an abortion without the notice of both parents if she is mature enough to make her
own decision or an abortion is in her best interests. Vote 12-4.



MINORITY
COMMITTEE REPORT

COMMITTEE.: Judiciary and Family Law

BILL NUMBER: HB 1324

TITLE: requiring parental notification before abortions may be performed on certain
minors.

DATE: Jan. 22, 1998 CONSENT CALENDAR YES [ ] No [X

OUGHT TO PASS
OUGHT TO PASS WITH AMENDMENT
INEXPEDIENT TO LEGISLATE

RE-REFER

0000 X

REFER TO COMMITTEE FOR INTERIM STUDY
(Available only in second year of biennium.)

STATEMENT OF INTENT
(Include Committee Vote)

The minority of the committee believes that at the most critical time in a woman’s life she should
have the support and guidance of a family member. In addition, since there are numerous things
that a minor cannot do or have done to her without parental permission, it seems absurd to us that a
minor can have an abortion without even so much as notification. This bill provides for parental
notification not permission. In the event that the minor is a victim of sexual abuse, physical abuse,
or neglect, notification can be made to a sibling over the age of 21, a stepparent or grandparent.

Vote

Rep. Evelyn S. Letendre
FOR THE COMMITTEE

Original: House Clerk

ce:  Committee Bill file ‘

USE ANOTHER REPORT FOR MINORITY REPORT



Judiciary and Family Law
HB 1324, requiring parental notification before abortions may be performed on certain minors.

Rep. Evelyn S. Letendre for the Minority of Judiciary and Family Law: The minority of the
committee believes that at the most critical time in a woman’s life she should have the support and
guidance of a family member. In addition, since there are numerous things that a minor cannot do
or have done to her without parental permission, it seems absurd to us that a minor can have an
abortion without even so much as notification. This bill provides for parental notification not
permission. In the event that the minor is a victim of sexual abuse, physical abuse, or neglect,
notification can be made to a sibling over the age of 21, a stepparent or grandparent. Vote OUGHT
TO PASS.
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COMMITTEE REPORT

COMMITTEE: JUDICIARY AND FAMILY LAW
BILL NUMBER: HB 1324 '

TITLE: requiring parental notification before abortions may be performed on certain minors.

DATE: /A% 7 CONSENT CALENDAR YES [ ] NO E

[]  OUGHTTOPASS

[[] OUGHTTO PASS WITH AMENDMENT
ﬁ INEXPEDIENT TO LEGISLATE

[[] RE-REFER

]

REFER TO COMMITTEE FOR INTERIM STUDY
{Available only in second year of biennium.)

STATEMENT OF INTENT
{Include Committee Vote)

Vote / Z’y

Rep.
FOR THE COMMITTEE

Original: House Clerk
cc: Committee Bill file

USE ANOTHER REPORT FOR MINORITY REPORT
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